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NEW  ZEALAND  APPEAL  COURT  REPORTS. 


CASES 


DETEBMUnBD  BY  THE 


NEW  ZEALAND  COURT  OF  APPEAL. 


1867. 


CAMSBON  e.  THE  OTAGK)  DAILY  TIMES  AKD  WITNESS  COMPANY    Oct.  14  k  15, 

(LIMITED).  Nov.1, 

[IN    ERROR.] 

Libel — Public  Meeting — Nemepaper  Report — Privilege. 

The  publication,  in  a  newspaper,  of  a  report  of  proceedings  at  a  meeting  which 
was  required  by  law  to  be  public,  containing  defamatory  statements,  is  not  pririleged 
if  such  statements  be  untrue ;  CTen  although  the  publication  be  made  bond  Jlde  and 
without  malice,  with  the  intention  of  ginng  information  to  the  public  with  respect 
to  a  matter  which  it  interests  the  public  to  know.  Distinguishing  Cox  t.  Feeney 
(4  F.  &  F.  IS). 

The  priyilege  is  confined  to  bond  fide  reports  of  proceedings  in  Courts  of  Justice 
and  Parliament  (with  certain  qualifications) ;  reports  which  the  law  requires  to  be 
published;  fair  comments  upon  established  £bm^  relating  to  matters  of  public 
interest ;  and  bond  fde  commimications  between  persons  haying  a  corresponding 
interest  and  duty  respecting  the  matter  communicated. 

Error  upon  the  judgment  of  the  Supreme  Court  at  Dunedin  in 
favour  of  the  defendants^  upon  a  demurrer  to  the  pleas. 

The  declaration  alleged  that  the  defendants^  in  a  report  of  the 
proceedings  of  the  Educational  Board  of  the  Province  of  Otago^ 
falsely  and  maliciously^  on  the  21st  day  of  June^  1867^  in  a  certain 
newspaper  called  the  Otago  Daily  Times,  printed  and  published  of 
the  plaintiff^  who  was  a  schoolmaster^  residing  at  Alexandra^  in 
the  said  Province,  the  words  foUowing,  that  is  to  say  :— 

''The  Secretary''    (meaning  thereby  one  John  Hislop,  the 

Secretary  of  the  said  Educational  Board)  ''brought  under  the 

notice  of  the  Board''   (meaning  thereby  the  said  Educational 

Board)   "a  memorial  presented  by  twenty-two  parents  in  the 

Alexandra  District  to  the  School  Committee  there,  in  which  the 

following  complaint  was  made  respecting  the  schoolmaster,  Mr. 

Cameron  "  (meaning  the  plaintiff) : — 
VOL,  I.— Pabt  1.  1 
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1867  1.  "That  he,   Mr.  Cameron ^^    (meaning   the   plaintiflT),  "is 

Cameron    ^^*  *  person  fitted  for  the  situation  he  now  fills.      We  "  (meaning 
»  the  persons  who  signed  the  memorial)  "  arrive  at  that  conclusion 

Times  and  froB^  the  fact  that  the  children  do  not  appear  to  improve  under 
Witness  Co.  his  instructions  ^'  (meaning  the  tuition  and  education  given  and 
supplied  by  the  plaintiff  to  the  children  attending  the  said  school 
at  Alexandra)  ;  "  and  your  memorialists  are  confident,  was  there 
an  efficient  schoolmaster  at  Alexandra,  that  fully  one-third  more 
children  would  attend  your  school '^  (meaning  the  school  afore- 
said). 

2.  '^That  the  punishment  inflicted  on  some  of  the  children 
under  his  instructions^^  (meaning  children  attending  the  said 
school)  "is  disgraceful,  and  calls  for  the  interference  of  your 
memorialists.  Your  memorialists  therefore  pray  that  you" 
(meaning  the  said  Local  Committee)  "  will  take  such  steps  for  the 
removal  of  Mr.  Cameron"  (meaning  the  plaintiff),  "and  an 
efficient  gentleman  appointed  in  his  stead,  as  you  shall  see  fit,  as 
your  memorialists  consider  it  their  first  and  bounden  duty  to  sec 
that  their  children  are  properly  educated." 

The  second  and  third  counts  set  forth  other  defamatory  matter 
contained  in  the  report  of  the  same  meeting. 

To  the  first  count  the  defendants,  by  their  second  plea,  pleaded — 

1 .  That  the  said  Educational  Board  mentioned  in  the  declara- 
tion was,  before  and  at  the  time  of  the  meeting  thereof  hereinafter 
mentioned,  and  at  the  time  of  the  publication  by  the  defendants 
of  the  said  supposed  libel,  and  is,  a  public  body,  properly  called 
the  Otago  Educational  Board,  duly  constituted  by  a  ceitaiu 
Ordinance  in  that  behalf  duly  enacted  and  passed  by  the  Super- 
intendent of  the  Province  of  Otago,  by  and  with  the  advice  and 
consent  of  the  Provincial  Council  thereof,  and  having  the  force  of 
law  within  the  said  Province,*  and  which  said  Education  Board, 

*  '*  The  Education  Ordinance,  1864."  The  sections  relied  on  were  as  follows : — 
*'  4.  The  Superintendent  and  the  members  of  his  Executive  Council  for  the  time 
being,  together  with  the  Speaker  of  the  Provincial  Council,  shall  constitute  a  Board  for 
carrying  into  effect  the  provisions  of  this  Ordinance,  which  Board  shall  be  called  '  Tlie 
Otago  Education  Board* ;  and  wherever  in  this  Ordinance  the  term  '  the  Board  *  is 
used,  it  shall  be  construed  to  mean  the  Board  constituted  bj  this  Ordinance,  unless 
the  context  shows  that  such  construction  would  be  inapplicable.  Provided  always 
that  should  the  office  of  Speaker  be  at  any  time  vacant,  it  shall  notwithstanding  be 
lawful  for  the  Board  to  act  in  the  execution  of  this  Ordinance." 

*'  6.  The  Board  shall  hold  two  general  meetings,  one  in  the  month  of  January  and 
the  other  in  the  month  of  July,  in  every  year ;  and  such  meeting  shall  be  convened  by 
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at  the  time  of  the  said  meeting  thereof^  and  of  the  said  publication        i867 
of  the  said  supposed  libel,  was  and  is,  by  the  said  Ordinance,  duly  ~^,^bron 
empowered  to  exercise  general  superintendence  over  all  the  public  p. 

schools  of  the  said  Province,  and  the  teachers  and  schoolmasters   xihbs  and 
employed  therein.  Witnbss  Co. 

2.  That  in  and  by  the  said  Ordinance  all  meetings  of  the  said 
Otago  Education  Board,  and  all  adjournments  thereof,  are  required 
to  be  open  to  the  public. 

3.  That  before  the  printing  and  publishing  of  the  said  supposed 
libel,  the  said  meeting  of  the  said  Education  Board  in  the  said 
supposed  libel  mentioned  was  held  as  therein  stated,  and  the  same 
was  a  public  meeting  of  the  said  Board,  duly  held  under  the  powers 
of  the  said  Ordinance  in  that  behalf,  and  for  the  purpose  of  putting 
that  Ordinance  into  execution. 

4.  That  the  statements,  facts,  matters,  and  things  in  the  said 
supposed  libel  stated  and  alleged  to  have  been  made  and  to  have 
taken  place  and  happened  at  the  said  meeting  of  the  said  Board, 

foQiteen  days*  previouB  notice,  to  be  published  in  the  Provincial  Government  Gcuette 
and  otherwise  as  the  Board  shall  direct ;  and  it  shall  be  competent  for  the  Secretary 
whenever  he  shall  see  occasion,  or  shall  be  requested  by  the  Superintendent  or  any 
two  members  of  the  Board,  to  call  a  special  meeting  of  the  Board ;  and  every  such 
meeting  shall  be  convened  by  seven  days'  previous  notice,  to  be  published  in  the 
Provincial  Oovemmeni  Gazette  and  otherwise  as  the  Board  shall  direct;  and  the 
Board  having  duly  met,  may  from  time  to  time  adjourn  to  meet  at  such  other  time 
and  place  as  they  sliall  appoint.  Provided  that  all  meetings  of  the  Board,  and  all 
adjoummenie  thereof ,  shall  be  open  to  the  public." 

"  9.  The  Board  shall  exercise  a  general  superintendence  over  all  the  pubUc  schools 
which  have  already  been  established  under  'The  Education  Ordinance,  1856,'  or  *  The 
^Education  Ordinance,  1862,'  and  over  all  schools  which  shall  be  hereafter  established 
under  the  provisions  of  this  Ordinance,  and  shall  promote  the  establishment  of 
Educational  Districts,  and  define  the  limits  thereof,  and  shall  have  power  to  alter 
such  limits,  and  also  the  limits  of  any  Educational  Districts  already  formed,  as  they 
shall  see  fit,  and  to  divide  any  district  into  two  or  more  districts,  or  to  combine  two 
or  more  districts  or  parts  of  districts  into  one.  And  when  any  district  shall  be  divided 
into  two  or  more  districts,  or  two  or  more  districts  or  parts  of  districts  combined  into 
one  district,  then  and  in  every  such  case  the  powers  and  functions  of  the  School  Com- 
mittee of  each  of  the  districts  so  divided  or  combined  shall  oease  and  determine ;  and 
a  School  Committee  shall  be  elected  for  each  of  the  districts  formed  out  of  the 
districts  or  parts  of  districts  so  divided  or  combined  in  manner  hereinafter  provided 
for  the  election  of  School  Committees  for  new  districts.  And  the  Board  shall  direct 
the  expenditure  and  due  application  of  all  moneys  that  shall  be  appropriated  by  the 
Superintendent  and  Provincial  Council  for  the  purposes  of  education,  and  shall  there- 
out provide  sites  for  school  buildings,  and  defray  the  expense  of  erecting  or  renting 
and  furnishing  schools,  and  building  or  renting  teachers'  houses,  and  fencing  the  land 
annexed  thereto ;  and  as  soon  as  conveniently  may  be  after  the  passing  of  this  Ordi- 
nance, the  Board  shall  direct  a  notice  to  be  published  in  the  Provincial  Government 
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1867       were  in  fact  made  and  did  take  place  and  happened  at  that  meetuig^ 

"camkbox    ^  ^^^  being  the  proceedings  of  the  said  Board  as  therein  alleged  ; 

r.         and  that  the  said  supposed  libel  contains  and  is  a  jnst^  true^  faith- 

Times  and  ^f  ^^^  accurate  report  and  account  of  the  statements^  proceedings. 

Witness  Co.  facts,  matters,  and  things  which  were  made  and  which  occurred 

and  took  place  at  the  said  meeting,  as  and  being  the  proceedings 

of  the  said  Board. 

5.  That  the  matters  contained  in  the  said  supposed  libel  were 
matters  which  it  concerned  and  interested  the  public  of  the  said 
Province  to  know. 

6.  That  the  defendants,  as  public  journalists,  printed  and  pub- 
lished the  said  supposed  libel  without  any  malice  whatever  on  their 
part,  and  solely  with  the  bond  fide  desire  to  afford  the  public  true, 
authentic,  and  useful  information  of  the  proceedings  of  the  said 
Board. 

There  were  similar  pleas  to  the  third  and  fourth  counts. 
To  these  pleas  the  plaintiff  demurred  joinder  thereon. 

QazetfCy  containing  a  list  of  all  the  Educational  Districts  establiBhed  preTiously  to 
the  passing  of  this  Ordinance,  with  a  description  of  the  boundaries  thereof  respectivelj. 
And  whenever  any  new  School  District  shall  be  formed  pursuant  to  the  proyisiona  of 
this  Ordinance,  the  Board  shall  direct  a  notice  of  the  formation  of  such  new  district 
and  of  the  boundaries  thereof  to  be  published  in  the  Provincial  Government  GhueUe; 
and  erery  School  District  shall  be  held  to  be  bounded  as  described  in  any  such  notice 
published  as  aforesaid ;  and  as  soon  as  conyeniently  may  be  after  the  passing  of  this 
Ordinance,  the  Board  shall  fix  and  determine  the  minimum  rates  of  fees  to  be  paid 
by  pupils  for  attendance  at  the  different  schools  receiving  aid  from  the  Board;  and 
whenever  any  new  school  shall  be  established  in  pursuance  of  the  provisions  of  thia 
Ordinance  the  Board,  shall  fix  and  determine  the  minimum  rates  of  fees  to  be  paid 
by  pupils  for  attendance  thereat.  Provided  that  it  shall  be  lawful  for  the  Board 
whenever  they  shall  see  fit,  to  alter  the  minimum  rates  of  fees  so  fixed  and  determined 
in  regard  to  any  of  such  schools." 

"  17.  In  every  Educational  District  it  shall  be  lawful  for  the  School  Committee, 
with  the  express  sanction  of  the  Board  previously  obtained,  to  establish  one  or  more 
main  schools  and  also  such  number  of  smaller  schools,  to  be  denominated  Side  schools, 
as  the  extent,  population,  and  other  circumstances  of  the  dirtrict  may  render  necessary ; 
and,  subject  to  the  general  superintendence  and  control  of  the  Board,  and  such 
inspection  as  aforesaid,  the  School  Committee  of  every  Educational  District  shall  have 
full  power  to  fix  and  determine  the  salary  of  the  teacher  or  teachers  and  the  rates  of 
school  fees.  Provided  always,  that  the  rates  of  fees  to  be  charged  for  attendance  at 
any  school  under  the  charge  of  the  School  Committee  shall  not  be  less  than  the 
minimum  rates  fixed  and  determined  by  the  Board  for  such  school,  except  in  those 
cases  hereinafter  specified.  And  the  School  Committee  shall  also  be  entitled  to  select 
the  teacher  or  teachers  of  such  school  or  schools,  and  generally  to  have  the  entire 
management  of  educational  matters  within  the  district.  And  in  no  case  shall  any 
reduction  be  made  in  a  teacher's  salary  once  fixed,  without  the  sanction  of  the  Board 
previously  obtained.*' 
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The  demurrer  was  argued  before  Chapman^  J.^  at  Dunedin^       1867 
vrho  gave   judgment    overruling    it.      The    plaintiff   thereupon    ^^jj^noj," 
brought  error  in  this  Court.  v. 

The  case  was  heard*  on  the  14th  and  15th  October,  1867.  ti^  and^ 

Macassey  for  the  plaintiff  in  error.  A  report  (accurate  and  WiTWEsa  Co. 
bond  fide  though  it  may  be)  of  proceedings  of  a  body  such  as  the 
Otago  Education  Board  cannot  be  a  privileged  communication. 
Reports  of  proceedings  in  Courts  of  Justice,  and,  in  certain  cases, 
of  parliamentary  proceedings,  are  alone  privileged ;  and  even  as 
regards  Courts  of  Justice,  the  privilege  does  not  extend  to  reports 
of  proceedings  which  are  ex  parte.  There  is  no  analogy  between 
the  reports  of  proceedings  before  a  Court  of  Law  and  the  report  of 
the  proceedings  of  the  Board  in  the  present  case.  If  the  Education 
Ordinance,  by  declaring  meetings  of  the  Board  to  be  public, 
assumed  to  render  the  publication  of  its  proceedings  privileged,  the 
Ordinance  is  an  infringement  of  the  Constitution  Act,  sec.  19, 
sub-sec.  12,  which  prohibits  Provincial  Legislatures  firom  altering 
in  any  way  the  Criminal  Law  of  New  Zealand. 

He  cited  WaterfieldY.  Bishop  of  Chichester  (2  Modem,  118) ; 
R.  V.  Wright  (8  Term  Rep.  293) ;  Stockdale  v.  Hansard  (9  A.  & 
E.  1) ;  R.  V.  Lord  Abingdon  (1  Esp.  226)  j  R,  v.  Creemf  (1  M.  &  S. 
280) ;  ft.  V.  Carlile  (3  B.  &  Aid.  167) ;  R,  v.  Clement  (4  B.  & 
Aid.  218) ;  Duncan  v.  Thwaites  (3  B.  &  C.  583) ;  MacGregor 
V.  Thwaites  (3  B.  &  C.  24) ;  Gamett  v.  Ferrand  (6  B.  &  C. 
618) ;  Lewis  v.  Levy  (27  L.  J.  (Q.  B.)  282) ;  Jldman  v.  Ainslie 
(10  Ex.  63) ;  Ryalls  v.  Leader  (35  L.  J.  Ex.  185) ;  Davidson  v. 
Duncan  (26  L.  J.  Q.  B.  104)  j  Popham  v.  Pickbum  (31  L.  J.  Ex. 
183) ;   Cox  V.  Feeney  (4  Fost.  and  Fin.  13). 

The  Attorney-General,  for  the  defendants  in  error,  distinguished 
the  present  case  from  authorities  quoted  on  the  other  side.  The 
publication  was  a  bond  fide  publication  of  proceedings  taking  place 
at  a  meeting  required  by  law  to  be  open  to  the  public,  concerning 
matters  which  the  public  was  interested  in  knowing,  and  the 
report  was  a  faithful  report  of  the  whole  of  the  proceedings,  not  of 
a  part  only.  A  schoolmaster  being  a  public  servant,  it  was  of 
importance  to  the  public  that  complaints  made  against  him  should 
be  published ;  and  a  complaint  made  to  a  public  body  entitled  to 
receive  it  and  to  inquire  into  it,  may  become  pubUc  property 

*  Corttm — Johnston,  Acting  C.  J.,  Gresson,  J.,  and  Moore,  J. ;  Bichmond,  J., 
had  not  arriyed,  and  Chapman,  J.,  haying  heard  part  only  of  the  argument,  took  no 
part  in  the  judgment. 
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1867       although  this  body  be  not  a  legally  constituted  Court.     The  pre- 

C*AMKBov    sumption  of  malice  is  rebutted  by  the  importance  to  the  public  of 

V.         the  facts  published ;  and  a  bona  fide  publication^  without  malice, 

Times  and   ^  *^G  public,  for  its  information,  of  matter  which  it  is  interested 

Witness  Co.  Jn  knowing,  is  privileged.     {Cox  v.  Feeney.) 

In  the  course  of  his  argument  he  referred  to  Davidson  v. 
Duncan,  Duncan  v.  TTiwaites,  R.  v.  Wright,  Lewis  v.  Levy,  R.  v. 
Creevy  {ubi  stipra) ;  Lewis  v.  Walter  (4  B.  &  Aid.  605) ;  Charlton 
V.  Walton  (6  C.  &  P.  385) ;  Hoarex.  Silverlock  (9  C.  B.  20;  S.  C. 
19  L.  J.  (C.  P.)  215) ;  Curry  v.  Walter  (1  B.  &.  P.  525)  ;  Ryalls 
V.  Leader  {ubi  supra) . 

Johnston,  Acting  C.  J.  (7th  November,  1867),  delivered  the 
judgment  of  the  Court."^ 

This  case  came  on  upon  a  writ  of  error  from  the  judgment  of 
the  Supreme  Court  overruling  a  demurrer. 

We  cannot  but  regret  that  the  case  was  not  heard  by  the  full 
Court ;  Mr.  Justice  Richmond  not  having  arrived,  and  Mr.  Justice 
Chapman  having  heard  only  part  of  the  argument,  and  therefore 
abstaining  now  from  taking  part  in  the  judgment. 

The  case  was  skilfully  argued  before  us  by  Mr.  Macassey  and 
the  Attorney-General ;  and  during  the  argument  a  report  of  the 
very  able  and  elaborate  judgment  of  Mr.  Justice  Chapman  in  the 
Court  below  was  read  to  this  Court. 

The  question  involved  in  this  case  is  undoubtedly  one  of  the 
greatest  interest  and  importance;  and  regard  being  had  to  the 
ability  and  care  displayed  in  the  elaborate  judgment  of  the  Court 
below,  and  the  distinguished  reputation  and  eminent  position  of 
the  learned  Judge  on  whose  reported  dicta  and  ruling  it  professes 
to  be  based,  it  is  only  after  very  full  and  deliberate  consideration, 
and  not  without  anxiety  and  diffidence,  that  we  have  come  to 
the  conclusion  that  the  plaintiff  in  error  is  entitled  to  the  judg- 
ment of  this  Court.  We  do  not,  however,  wish  to  convey  the 
impression  that  any  substantial  doubt  remains  on  our  minds ;  for 
we  are  now  clearly  of  opinion  that  if  the  ruling  of  Lord  Chief- 
Justice  Cockbum  in  the  case  of  Cox  v.  Feeney  at  Nisi  Prius  was 
such  as  to  support  the  decision  of  Mr.  Justice  Chapman  in  the 
present  case,  it  is  at  variance  with  the  authority  of  cases  decided 
by  Courts  in  Banco  (which  do  not  appear  to  have  been  cited  at  the 
trial),  without  professing  to  overrule  them;  and  that  therefore  it 
ought  not  to  be  accepted  by  this  Court  as  overriding  former  solemn 

*  Johiuton,  Acting  C.  J.,  Ghresson,  J.,  and  Moore,  J.    See  note  atUe,  p.  6. 
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decisions.     Indeed^  if  it  were  open  for  us  to  choose  between  the        i867 
older  authorities   and  the  ruling  of  the  Lord  Chief- Justice,  we    camkron 
should  not  hesitate  about  adopting  the  former ;  as  we  think  the  v. 

extension  of  privilege  which  might  be  justified  under  the  general  times  and 
language  of  the  reported  Nisi  Prius  decision  would  go  far  beyond  Witne88  Co. 
the  principles  and  reasons  of  the  older  law  and  the  requirements 
of  society,  and  might,  unless  subject  to  checks  and  limits,  lead  to 
very  mischievous  results.  The  case,  we  think,  must  be  dealt  with 
on  general  principles ;  as  it  does  not  £edl  precisely,  and  in  every 
respect  undistinguishably,  within  any  of  the  decided  cases.  As  we 
understand  the  general  law  on  the  subject  of  libel^  the  voluntary 
publication  (in  writing  or  print,  or  the  like)  of  matter  defamatory 
to  the  character  of  another,  without  lawful  excuse,  is  actionable ; 
and  we  think  the  occasions  on  which  the  law  excuses  such  publi- 
cation are,  first,  when  the  defamatory  matter  is  true,  or  where  it 
consists  of  a  fair  comment  on  undisputed  facts  relating  to  matters 
of  public  interest ;  and  next,  when  the  defamatory  matter,  whether 
true  or  not,  was  communicated  bond  fide  and  without  malice  by 
one  person  to  another,  such  persons  having  a  corresponding  interest 
or  duty  respecting  the  matter  communicated,  or  was  contained  in 
a  fair  report  of  proceedings  (not  merely  ea^  parte)  in  a  Court  of 
Justice,  or  occurred  in  a  correct  report  of  parliamentary  proceed- 
ings, or  formed  part  of  a  report  published  in  ftdl,  and  directed  by 
law  to  be  made  public  by  some  legally-constituted  official  person 
or  body.  Attempts  have  been  made  to  extend  the  privilege  still 
further — to  reports  of  the  proceedings  at  public  meetings,  whether 
such  as  are  voluntarily  called  together  and  at  which  the  public  may 
attend,  or  those  which  are  by  law  directed  to  be  held  publicly. 
But  we  are  not  aware  of  any  case  in  which  it  has  been  decided  by 
any  Court  of  Law,  after  argument,  that  the  right  of  the  public  to 
attend  at  a  meeting,  or  the  fact  that  a  meeting  was  held  according 
to  the  provisions  of  a  statute  which  prescribed  that  it  should  be 
open  to  the  public,  is  sufficient  to  justify  the  publication  of  a  report 
of  defamatory  matter  uttered  at  the  meeting,  even  if  relating  to  a 
subject  of  public  interest,  but  not  proved  to  be  true.  It  is  sug- 
gested by  the  judgment  of  the  Court  below  that  the  fact  of  the 
meeting  in  this  case  being  by  law  necessarily  open  to  the  public, 
distinguishes  it  firom  those  cases  which  have  been  decided  against 
tlie  privilege ;  and  that  the  rule  laid  down,  or  assumed  to  be  laid 
down^  by  Cockbum,  C.J.,  in  Coo?  v.  Feeney — ^namely,  that  a  bond 
fide  publication,  without  malice,  to  the  public,  for  its  information. 
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1867  of  matter  which  it  is  interested  in  knowings  even  though  defama- 
Camebon  ^^  *^  ^^  individual,  is  not  actionable — covers  this  case,  and  makes 
V.  the  pleas  demurred  to  good  in  law.  The  learned  Judge  in  the 
Times  and  Court  below  stated  the  question  as  being  this :  "  whether  a 
Witness  Co.  faithful  report  of  proceedings  which  took  place  before  a  regular  and 
lawful  meeting  of  the  Education  Board,  the  meetings  of  which 
are  required  by  law  to  be  open  to  the  public,  which  proceedings 
the  public  are  interested  in  knowing,  and  which  were  published 
bond  fide  and  without  malice,  and  for  the  sole  purpose  of  affording 
the  public  information,  is  a  privileged  communication  to  the  same 
extent,  and  of  course  subject  to  the  same  limitations,  as  the  pro- 
ceedings of  a  Court  of  Justice/'  Adopting  this  view  of  the  case 
for  the  present,  it  is  important  to  examine  the  rationale  of  the  doc- 
trine respecting  the  reports  of  Courts  of  Justice ;  and  although  in 
some  cases  it  has  been  suggested  that  inasmuch  as  Courts  of 
Justice  are  generally  open  to  the  public,  the  communication  by 
members  of  the  public  actually  present  in  Court  to  other  members 
of  the  public  not  present,  of  that  which  took  place  and  was  said  in 
Court,  is  only  as  it  were  an  extension  of  the  area  of  the  Court, 
and  is  therefore  privileged;  it  seems  to  us  clear  that  the  true 
ground  of  privilege  in  such  cases  is,  as  stated  by  Lord  Campbell 
in  Davidson  v.  Duncan,  the  great  interest  which  the  public  have 
in  knowing  what  occurs  in  Courts  of  Justice,  and  the  infinitesi- 
maUy  smaU  inconveniencefl  which  can  arise  from  such  a  pubUca- 
tion  in  comparison  with  the  benefits  which  result  from  it.  Now 
that  reasoning  can  scarcely  be  deemed  applicable,  and  has  never 
before  been  applied  to  a  meeting,  even  compulsorily  public,  though 
relating  to  matters  of  public  interest,  which  exercises  no  judicial 
functions,  and  is  restrained  in  its  proceedings  by  no  rules  of  pro- 
cedure— ^at  which  statements  are  made  without  the  sanction  of  an 
oath,  or  the  limitations  prescribed  by  laws  of  evidence,  and  the 
constitution  and  mode  of  procedure  of  which  do  not  necessarily 
supply  any  checks  upon  gratuitous  and  unfounded  calumny.  The 
privilege  indeed  ceases  even  in  respect  of  Courts  of  Justice  when 
the  general  interests  of  society  make  it  clearly  undesirable  that 
publication  should  take  place,  as  in  cases  where  blasphemous  or 
indecent  matter  has  been  uttered.  It  seems  to  us  that  if  we  were 
to  assume  that  there  is  an  analc^  between  such  a  meeting  as  that 
of  the  Education  Board  in  this  case  and  a  Court  of  Justice,  it 
could  not  at  the  highest  be  carried  beyond  the  analogy  to  the 
report  of  ex  parte  proceedings  in  a  Court,  which  have  never  been 


COUKT  OP   APPEAL.  ^  9 

held  to  come  within  the  rule  of  privilege^  and  have  in  several       i867 
cases  been  held  not  to  be  privileged;  although^  in  some  cases^ "cambboit 
such  a  report  might  probably  be  justified  according  to  modem  «. 

views  of  the  law.  (See  the  judgment  in  Lewis  v.  Levy,)  Here  tijob  akd 
there  is  a  statement  of  something  admitted  to  be  false^  affecting  WnarxBs  Ck>. 
the  character  of  the  plaintiff  below^ — which  it  does  not  appear  that 
he  ever  had  any  opportunity  of  contradicting^ — which  was  brought 
under  the  notice  of  the  Board  at  a  meeting  at  which  it  is  not  even 
alleged  that  the  plaintiff  was  present^ — ^which  was  not  merely  a  fair 
though  defamatory  comment  upon  facts  adinitted  to  be  true^  but 
contained  allegations  not  justified  as  true.  The  learned  Judge  in 
the  Court  below  considered  that  the  present  case  is  not  governed 
by  Davidson  v.  Duncan,  and  Popham  v.  Pickbum,  but  that  it 
comes  within  the  ruling  in  Cojp  v.  Feeney,  and  that  the  latter 
is  distinguishable  from  the  former  cases.  Now  in  Davidson  v. 
Duncan,  a  plea  was  held  bad  which  stated  that  the  libel  complained 
of  consisted  of  a  true  report  of  the  proceedings  at  a  public  meeting 
of  the  West  Hartlepool  Improvement  Commissioners^  acting  under 
the  powers  of  the  West  Hartlepool  Improvement  Act ;  and  that  it 
was  published  without  malice.  The  difference  between  that  plea 
and  the  plea  in  this  case  is^  that  in  the  present  plea  it  is  averred 
that  the  meetings  of  the  Education  Board  were  required  by  the  Local 
Ordinance  to  be  open  to  the  public,  and  that  the  matters  contained 
in  the  report  were  matters  which  it  concerned  and  interested  the 
public  of  the  Province  to  know.  With  regard  to  the  first  of  these 
differences,  we  cannot  see  any  distinction  between  a  meeting  dejure 
public,  and  one  de  facto  public  and  not  illegal.  It  does  not  appear 
indeed  that  the  meeting  in  the  case  oi  Davidson  v.  Duncan  was  not 
dejure  public,  and  one  which  the  Commissioners  were  obliged  to 
hold  in  public ;  but  in  the  course  of  the  argument  an  attempt  was 
made  to  distinguish  it  from  a  purely  voluntary  meeting,  and 
nothing  in  the  decision  of  the  Court  turned  on  such  distinction. 
Then,  with  respect  to  the  allegation  that  the  public  were  concerned 
^nd  interested  in  knowing  what  took  place  at  such  meeting,  it 
was  ai^oed  in  Davidson  v.  Duncan  that  the  meeting  having  been  a 
public  meeting  of  Improvement  Commissioners,  it  must  be  taken 
that  the  communication  was  for  the  public  benefit,  and  conse- 
quently privileged.  But  in  the  decision  of  that  case,  the  Judges 
held  that  the  only  cases  in  which  the  publication  to  the  world  of 
snatters  libellous  and  not  proved  to  be  a  true  or  a  fair  comment 
up(m  facts,  arc  justified,  are  those  in  which  the  defamatory  matter 
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1867       is  contained  in  reports  of  Courts  of  Justice,  or  parliamentary  pro- 
Cameboic~  ceedings.     Lord  Campbell,  after  pointing  out  the  principle  on 
»'  which  reports  of  proceedings  in  Courts  are  privileged  as  above 

Times  and  nientioned,  says  : — '^  As  yet  that  privilege  has  not  been  extended* 
WiTNEss  Co.  to  public  meetings "  (and  he  does  not  distinguish  the  diflFerent 
kinds  of  public  meetings  which  had  been  suggested).  ''There 
was/'  he  continues,  ''  an  attempt  to  extend  it,  which  failed ;  but 
before  that  time  I  never  heard  the  doctrine  now  put  forward  con- 
tended for  in  a  Court  of  Justice  ;  and  it  would  carry  the  principle 
to  an  alarming  extent,  which  ought  not  to  be  permitted  without 
considerable  guards  and  limitations.^'  Coleridge,  J.,  in  the  same 
case,  says,  "  If  a  party  publishes  that  which  reflects  upon  another, 
he  must  do  so  on  his  own  responsibility.  In  respect  of  the  publi- 
cation of  proceedings  in  Courts  of  Justice,  not  of  an  ex  parte 
character,  this  protection  has  been  almost  universally  conceded. 
But  no  case  has  been  cited,  nor  has  any  principle  been  laid  down 
in  support  of  the  proposition,  that  at  all  public  meetings  whatever 
takes  place  becomes  public  property,  so  that  anybody  may  publish 
it.''  The  learned  Judge,  we  think,  might  have  said  that  it  has 
never  been  decided  that  a  report  of  the  proceedings  at  any  public 
meeting,  containing  a  statement  of  things  libellous  and  untrue,  is 
justifiable.  Wightman,  J.,  said,  '*  Prima  facie,  whoever  publishes 
what  is  libellous  is  liable  to  an  action,  unless  he  can  show  that  it 
is  either  true,  or  that  the  publication  is  warranted  by  reason  of  its 
being  a  faithful  report  of  a  judicial  or  it  may  be  a  parliamentary 
proceeding.  But  this  principle  is  subject  to  some  restrictions.'^ 
Looking  at  these  expressions  of  the  three  able  Judges  who  decided 
that  case,  we  see  no  reason  for  believing  that  had  the  plea  there 
stated  that  the  meeting  was  required  by  law  to  be  public,  and  that 
it  concerned  and  interested  the  public  to  know  what  took  place  at 
it,  the  decision  would  have  been  different.  We  come  now  to  the 
case  of  Popham  v.  Pickbum,  decided  in  1862  (31  L.  J.  Bep. 
(N.S.)  Ex.  132).  That  case  was  heard  before  Pollock,  C.B., 
Bramwell,  B.,  Channell,  B.,  and  Wilde,  B.,  and  the  judgment  of 
the  Court  was  delivered  by  Wilde,  B.  There,  a  newspaper,  in 
reporting  the  proceedings  at  a  parish  vestry  meeting,  inserted 
without  comment  the  report  of  an  officer  of  health,  appointed 
under  the  Metropolis  Local  Management  Act,  containing  matter 
defamatory  to  the  plaintiff,  and  which  report  was  read  at  the 
vestry  meeting.  It  was  held  that  although  the  vestry  was  bound  by 
the  Act  to  publish  the  report  at  a  certain  time,  yet  publication 
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before  that  period  could  not  be  justified.     It  is  true  that  in  that        1867 
case  it  was  not  decided  that  a  republication  by  a  newspaper  of  the  ~camkron~ 
report  in  question  after  it  had  been  published  according  to  the  v. 

Ota.(K>  Daily 

Act,  would  have  been  unjustifiable — ^but  in  the  present  case  there  times  and 
was  no  law  requiring  that  the  memorial  which  contained  the  Witness  Co. 
libellous  matter^  or  the  proceedings  at  the  meetings  should  be 
published  by  the  Education  Board ;  and  it  does  not  even  appear 
very  distinctly  that  the  memorial  was  read  at  the  meetings  although 
its  contents  were  alluded  to  and  commented  on.  In  Popham  v. 
Pickium,  the  question  of  public  interest  was  clearly  raised. 
Wilde,  B.,  says  : — ^'  It  was  further  contended  that  this  libel  might 
be  justified  as  a  matter  of  public  discussion  on  a  subject  of 
public  interest.  The  answer  is,  this  is  not  discussion  or  com- 
ment, it  is  a  statement  of  a  fact.  To  charge  a  man  incorrectly 
with  a  disgraceful  act  is  very  different  from  commenting  on  a  fact 
relating  to  him  truly  stated.^'  In  the  present  case,  also,  there  are 
matters  of  fact  contained  in  the  memorial  and  the  language  of 
the  speakers  at  the  meeting  which  are  libeUous,  and  must  be  taken 
to  be  untrue. 

We  approach  the  consideration  of  the  case  of  Cox  v.  Feeney,  on 
which  the  decision  of  the  Court  below  is  based,  with  no  little 
embarrassment.  The  respect  due  to  the  position,  reputation, 
ability,  and  eloquence  of  the  Lord  Chief- Justice,  must  induce  the 
Judges  of  this  Court  to  pause  long,  and  very  jealously  to  challenge 
and  test  their  judgment,  ere  they  arrive  at  a  conclusion  that  even 
a  dictum  of  his  Lordship  at  Nisi  Frius  was  contrary  to  or  not 
supported  by  antecedent  binding  authorities.  But,  although  cases 
might  occur  in  which  a  Court  sitting  in  Banco  in  England,  or  the 
Supreme  Court  of  the  Colony,  would  feel  bound  by  a  Nisi  Prius 
decision  of  an  English  Judge  not  clearly  at  variance  with  previous 
solemn  decisions,  it  would  seem  quite  contrary  to  the  spirit  of 
English  jurisprudence  to  allow  the  ruling  of  a  single  Judge,  how- 
ever deservedly  eminent,  to  prevail,  if  clearly  inconsistent  with 
settled  principles  enunciated,  illustrated,  and  acted  upon  by  a  full 
Court.  The  language  of  Judges  in  summing  up  to  juries,  and  the 
reports  oi  Nisi  Prius  decisions,  cannot  be  expected  to  be  always 
as  pointed  and  precise  in  respect  of  law  as  the  language  and 
reports  of  decisions  of  Courts  sitting  in  Banco,  after  solemn  argu- 
ment; and  due  allowance  must  be  made  in  this  respect  in  the 
construction  of  Nisi  Prius  reports.  Thus,  for  example,  where  the 
Chief-Justice  is  reported  in  Cox  v.  Feeney  to  have  spoken  of  the 
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1867       information  which^  aa  a  public  jonmalist^  it  was  the  defendant's 
Cajcbbon'  ^^^y  ^  S^v®  ^  *^®  public — (an  expression  characterised  by  the 


V-  reporter  in  a  note  as  ''a  most  pregnant  and  important  expression") 
TiicBs  AND  — ^'^  lawyer  would  contend  that  the  learned  Judge  was  laying  it 
Wimss  Co.  down  as  matter  of  law  that  there  was  any  legal  obligation  on  the 
part  of  a  proprietor  of  a  newspaper  to  publish  anything  except 
what  he  had  by  some  contract,  express  or  implied,  undertaken  to 
publish,  or  that  Lord  Chief- Justice  Cockbum  was  thereby  over- 
ruling the  dictum  of  Mr.  Justice  Coleridge,  who  pointedly  said  in 
Davidson  v.  Duncan,  **  There  is  no  difference  between  a  publication 
in  a  newspaper  and  one  by  a  prirate  person.  In  no  case  is  there 
any  duty  to  communicate  that  which  is  published.^'  Indeed^  long 
before  that  case.  Lord  Tenterden  had  said  in  East  v.  Chapman, 
(3  C.  and  P.  574),  "  It  is  said  to  be  the  duty  of  a  newspaper  editor 
to  publish  such  accounts  as  these''  (proceedings  at  a  coroner's 
inquest) .  ^'  I  do  not  know  that  the  duty  of  an  editor  of  a  news- 
paper differs  from  that  of  any  other  person.  I  take  it  to  be  the 
duty  of  every  man,  whether  editor,  publisher,  or  speaker,  to  take 
care  that  what  he  utters  may  not  have  the  effect  of  injuring  the 
character  of  another.  Editors  of  newspapers,  also,  should  confine 
themselves  to  truth  for  another  reason,  viz.,  that  things  not  true, 
though  they  may  not  consist  of  reflections  on  the  character  of 
another,  yet  may  mislead  the  puUic,  and  leave  false  impressions  on 
the  mind  of  the  reader.^'  We  think  the  case  of  Cox  v.  Feeney 
might,  if  necessary,  be  very  well  distinguished  from  the  present  in 
three  respects.  In  the  first  place,  in  that  case  the  libel  was  con- 
tained in  an  official  report  of  a  public  officer  made  in  pursuance  of 
a  statutory  duty ;  while  in  this  case  the  defamatory  matter  was 
contained  in  a  voluntary  memorial  of  inhabitants  of  the  district, 
and  observations  concerning  the  same.  Secondly  (and  this  is 
much  more  important),  in  Cox  v.  Feeney  the  report  of  the  public 
official — the  Charity  Inspector — ^was  founded  upon  an  open  and 
public  inquiry  held  under  the  Charitable  Trusts  Acts  of  1853  and 
1855,  by  the  former  of  which  (16  and  17  Vict.  c.  137,  s.  12),  as  we 
find  on  reference,  the  Inspectors  have  power  to  examine  persons  con- 
nected  with  the  management  of  Charities — (and  the  plaintiff  there 
was  such  a  person) — upon  oath,  and  to  compel  them  to  produce 
documents ;  while  in  the  present  case  there  is  no  suggestion  that 
any  kind  of  examination  took  place  into  the  truth  of  the  matters 
contained  in  the  memorial,  or  that  it  was  communicated  to  the 
plaintiff,  or  that  he  had  any  opportunity  of  rebutting  the  chaises 
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made  against  him.  Thirdly,  on  looking  into  the  fiill  report  of  the  1867 
Lord  Chief- Justice's  summing  up,  it  will  be  seen  that  he  alludes  to  camibon" 
the  fact  that  the  plaintiff  himself  had  admitted  the  justice  of  the  »• 
report,  and  it  might,  therefore,  be  the  &imess  of  the  comments  only  i^ni »  akd 
which  should  really  have  been  in  issue.  But  it  certainly  does  not  WirwHa  Co. 
appear  that  the  Chief- Justice  rested  the  case  upon  that  foundation, 
or  that  he  based  his  ruling  upon  any  analogy  between  the  case  before 
him  and  the  case  of  a  fair  re]X)rt  of  proceedings  in  a  Court  of 
Justice.  It  appears  from  the  report,  especially  that  part  which  gives 
the  ruling  in  a  condensed  form  (p.  19) — ^and  it  seems  to  have  been 
assumed  by  the  reporter,  and  by  the  Court  below — ^that  his  Lord- 
ship laid  down  as  law,  the  proposition,  that  the  publication,  without 
midice,  of  a  fair  report  of  matter  which  it  interests  the  public  to 
know,  with  a  band  fide  desire  to  give  them  true  information, 
although  de&matory,  is  privileged,  irrespective  of  the  question 
whether  it  be  true  or  not,  and  though  it  did  not  occur  in  a  report 
of  proceedings  in  a  Court  of  Justice,  or  of  parliamentary  proceed- 
ings. Now,  it  does  not  appear  that  any  authority  bearing  upon 
this  important  question  was  cited  at  the  trial,  except  a  dictum  of 
Lord  Tenterden  in  a  case  said  to  be  similar  but  not  named  or 
described,  in  which  it  is  said  that  that  Judge  used  these  words  :-— 
**  A  man  has  a  right  to  publish,  for  the  purpose  of  giving  the  public 
information,  that  which  it  is  proper  for  the  public  to  know  '/^  and 
to  that  dictum  Lord  Chief-Justice  Cockbum  adverted  in  his 
summing  up.  If  that  dictum  were  to  be  applied  in  the  wide  sense 
given  to  it  on  that  occasion,  it  would,  we  think,  necessarily  over- 
ride such  cases  as  Davidson  v.  Duncan,  and  Popham  v.  Pickbum. 
But  it  might  be  su^ested  that  within  the  meaning  of  the  dictum, 
"  it  is  not  proper  for  the  public  to  know  "  defamatory  statements 
which  are  false,  although  relating  to  subjects  of  public  interest, 
except  in  the  specially  excepted  cases  of  reports  of  Courts  of  Justice 
and  parliamentary  proceedings.  The  cases  of  Davidson  v.  Duncan 
and  Popham  v.  Pickbum,  which  had  notoriously  attracted  the  atten- 
tion of  the  profession  and  the  public,  do  not  appear  to  have  been 
alluded  to,  either  by  the  coimsel  or  the  Lord  Chief- Justice,  in  Cox  v. 
Feeney ;  and  it  cannot  be  supposed  that  the  learned  Judge  intended 
to  overrule  them.  Then  comes  the  question  whether  they  can  be 
distinguished  from  Cox  v.  Feeney,  so  that  all  three  decisions  may  be 
reconciled.  The  learned  Judge  who  gave  judgment  in  the  Court 
below  thought  that  they  could,  and  that  the  present  case  falls  within 
the  ruling  in  Cox  v.  Feeney,  rather  than  within  the  decisions  in  the 
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1867  other  cases.  Now  if  a  case  at  Nisi  Prius^  new  in  its  circumstances^ 
Cambbon""  s^S^*  some  modification  or  even  the  reversal  of  a  doctrine 
«.  previously  established  by  decisions  of  a  Court  of  Banco^  on  some 
Ttmeb  and^  ground  or  principle  not  relied  upon  or  alluded  to  in  the  arguments 
W1TNI88  Ck>.  on  which  such  decisions  were  founded^  the  ruling  of  the  Judge  at 
the  trial  might  deserve  more  consideration^  and  carry  more  weight 
with  it  as  a  precedent^  than  ordinary  Nisi  Prius  decisions; 
especially  if  the  previous  authorities  had  been  cited  and  relied  on, 
and  argument  been  had  upon  them.  But  it  seems  to  us  that  no 
substantial  distinction  can  be  taken  between  Cox  v.  Feeney  and 
the  other  two  cases^  which  would  be  applicable  to  the  present  case^ 
and  take  it  beyond  the  authority  of  those  cases;  for  in  both  of 
those  cases  it  is  quite  clear  that  the  libellous  matter  was  at  least  of 
as  much  interest  to  the  public  as  the  memorial  in  the  present  case, 
and  that  it  was  published  bond  fide  to  give  information  to  the 
public;  and  moreover,  that  those  circumstances  were  urged  iu 
argument  as  raising  the  privilege,  and  that  the  Court  either  expressly 
or  impliedly  refused  to  acknowledge  any  privilege  on  that  ground. 
The  case  of  KeUy  v.  Tinling  (1  C.  L.  Rep.  699)  decided  since  Cox 
V.  Feeney,  seems  to  us  clearly  distinguishable  firom  it  and  from  the 
case  now  before  us.  That  case  decided  merely  that  a  correspon- 
dence between  a  churchwarden  and  the  incimibent,  accusing  the 
latter  of  having  desecrated  the  Church  by  allowing  books  to  be 
sold  in  it  during  divine  service,  and  by  turning  the  vestry  room 
into  a  cooking  apartment,  was  such  a  matter  of  public  interest,  that 
a  fair  comment  upon  admitted  facts  fairly  described  in  it  was 
privileged.  Upon  the  whole,  therefore,  notwithstanding  the 
reported  opinion  of  Cockburn,  L.C.  J.,  and  the  elaborately  reasoned 
judgment  of  the  Court  below,  we  are  of  opinion  that  the  pleas 

were    bad,   and  that   the  plaintiff  in   error  is   entitled   to  our 
judgment. 

Judgment  for  the  plaintiff  in  error. 
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KBNNABD  Ain>  Othbbs  ».  I.  E.  FEATHEBSTON,  Supebintbndbnt  op  ^^^ 

WELLTNerOK.  ^      ,^  .  ,^ 

Oct.  16  &  17. 

Contract  for  Erection  of  Pier — Condition  Precedent — Engineer* e  CertiJio<Ue. 

The  plaintifis  contracted  for  the  performance  of  certain  works,  for  which  payment 
was  to  be  made  in  a  specified  manner.  A  balance  of  £8,000  was  to  be  retained  by  the 
defendant  as  a  guarantee  for  the  completion  of  the  contract,  and  was  to  be  paid  to  the 
contractors  within  one  month  after  the  certificate  of  the  defendant's  engineer, 
specifying  the  completion  of  the  works  to  his  satisfaction.  The  certificate  was  not 
giren,  and  whilst  the  matter  was  still  in  dispute  the  defendant  took  possession  of  the 
works.  The  plaintiffs  brought  their  action  for  the  balance  due  on  the  contract. 
Notwithstanding  the  absence  of  the  certificate,  no  fraud  or  collusion  was  alleged. 

Heidi  that  the  engineer's  certificate  was  a  condition  precedent  to  the  plaintifi"s 
right  to  recoYcr ;  and  (ditsentiente  Moore,  J.)  that,  upon  the  declaration  as  framed, 
the  plaintiffs  were  not  entitled  to  equitable  relief. 

This  was  a  case  removed  by  consent  into  the  Court  of  Appeal 
under  the  provisions  of  the  19th  section  of  '^The  Court  of 
Appeal  Act^  1862/'  for  the  hearing  of  a  demurrer  to  a  declaration 
in  the  Supreme  Court  at  Wellington^  in  an  action  against  the 
Superintendent  of  the  Province  of  Wellington,  under  '^  The  Provin- 
dal  Lawsuits  Act,  1858/'  * 

The  first  count  of  the  declaration  set  out  a  contract  made  in 
Jan.,  1865,  with  the  plaintiffs,  by  the  agent  of  the  Provincial  Oovem- 
ment  of  Wellington  in  London,  whereby  the  plaintiffs  agreed  to 
construct  and  carry  out  certain  wharf  extension  and  other  works 
in  conformity  with  conditions  and  specifications,  for  which  payment 
to  the  amount  of  £31,813  was  to  be  made  as  follows  : — £10,000  to 
be  paid  in  London  on  or  before  the  20th  June,  1865,  provided  the 
necessary  plant  and  material  were  then  shipped.  £2,500  for  freight 
and  charges  on  the  plant  and  materials  was  to  be  paid  from  time 
to  time  in  proportion  to  the  quantity  thereof  delivered  at  Welling- 
ton. £11,313  to  be  paid  by  monthly  instalments,  in  proportion  to 
the  value  of  work  done  and  materials  employed.  The  remaining 
sum  of  £8,000,  the  subject  of  the  present  action,  was  to  be  retained 
by  the  Provincial  Grovemment  as  a  guarantee  for  the  due  comple- 
tion of  the  contract,  and  was  to  be  paid,  without  interest,  in  London 
or  in  Wellington,  at  the  option  of  the  contractors,  within  one 
calendar  month  after  the  certificate  of  the  engineer  for  the  time 
being  of  the  Provincial  Government  for  Wellington,  specifying  the 
completion  of  the  pier  and  other  works,  and  his  approval  of  the 
work  should  have  been  obtained.     The  contract  provided  for  the 

*  Coram  Johnston,  Acting  C.J.,  Q-resson,  J.,  Bichmondj  J.|  Chapman,  J., 
and  Moore,  J. 
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1867  appointment  of  an  engineer  and  supervision  of  the  works^  and  was 
Kbnnakd""  ^accompanied  by  specifications^  plans,  and  drawings,  in  which  a 
V.  clause  was  contained  to  the  efiect  that  ''  the  whole  of  the  work 
described  or  delineated  should  be  completed  in  a  substantial  and 
workmanlike  manner,  and  to  the  satisfaction  of  the  engineer,  or 
such  person  as  the  Provincial  Government  might  appoint  for  that 
purpose/' 

The  declaration  went  on  to  state  the  carrying  out  of  the  works, 
and  the  appointment  by  the  Provincial  Grovemment  of  an  engineer. 
That  in  January,  1867,  the  plaintiffs  gave  notice  that  the  works 
were  completed,  and  applied  to  the  Provincial  Government  and  to 
the  engineer  for  the  certificate  of  the  latter,  required  by  the  contract. 
That  the  certificate  was  refused,  on  the  ground  that  the  works  were 
not  completed  according  to  the  contract.  That  the  plaintiffs,  upon 
the  request  of  the  engineer,  then  made  certain  additions  to  the 
works,  and  again  applied  for  the  certificate,  which  was  again  refused. 
The  declaration  then  alleged  complete  performance  in  terms  of  the 
contract,  and  proceeded  to  state  that,  on  or  about  the  27th  July^ 
1867,  whilst  the  plaintiffs  were  in  possessfon  of  the  works  and  the 
certificate  was  wrongfully  withheld,  and  the  balance  of  moneys  due 
under  the  contract  remained  due  and  owing,  and  although  more 
than  one  month  had  elapsed  since  the  completion  of  the  works,  as 
the  defendant  well  knew,  the  defendant  took  forcible  possession  of 
the  same,  and  has  ever  since  held  possession,  without  having  paid 
or  offered  to  pay  the  balance  due  to  the  plaintiffs.  That  the  balance 
due  was  £7,949  2s.,  which  the  defendant  always  refused  to  pay. 

To  this  count  the  defendant  demurred,  on  tlie  ground  that  it 
appears  in  the  said  count  that  the  moneys  thereby  claimed  were  to 
be  retained  by  the  Provincial  Government  of  Wellington  as  a 
guarantee  for  the  due  completion  of  the  said  contract  by  the 
plaintiffs,  and  that  the  same  were  payable  in  London  or  Welling- 
ton, at  the  option  of  the  plaintiffs,  within  one  calecdar  month  after 
the  certificate  of  the  engineer  for  the  time  being  of  the  said  Pro- 
vincial Gt)vemment,  specifying  the  completion  of  the  pier  and 
other  works,  and  his  approval  of  the  work,  had  been  obtained,  and 
also  that  it  was  stipulated  that  the  whole  of  the  work  shoxdd  be 
completed  to  the  satisfaction  of  the  engineer,  or  person  appointed 
for  that  purpose.  And  that  it  did  not  appear  and  was  not  alleged 
in  the  said  count  that  such  certificate  had  been  obtained ;  but  on 
the  contrary  it  was  alleged  and  did  appear  that  at  the  commence- 
ment of  this  action  it  had  not  been  obtained,  and  that  it  had  always 
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been  refused.     That  it  id  not  alleged  and  does  not  appear  that  the        1867 
works  had  been  completed  to  the  satisfaction  of  the  engineer  of  the    kbnnabd 
Proyincial  Grovemment^  or  of  any  person  appointed  by  the  Provin-  ». 

T'^SATHBRSTOX 

cial  Oovernment  for  that  purpose.  Lastly^  that  it  was  not  alleged 
and  did  not  appear  that  the  plaintiffs  had  expressed  to  the  defendant 
their  election  as  to  the  place  of  payment  of  the  moneys. 

Joinder  in  demurrer. 

The  Attomey-General,  in  support  of  the  demurrer,  cited  Batter- 
bury  V.  Vyse,  32  L.  J.  Ex.  177;  Milner  v.  Field,  20  L.  J.  Ex.  68; 
Clark  and  others  v.  Watson  and  another,  34  L.  J.  C.P.  148;  Morgan 
V.  Bimie,  9  Bing.  672 ;  Scott  v.  Avery,  25  L.  J.  Ex.  308 ;  Chitty  on 
Contracts,  4th  ed.  p.  635;  Scott  v.  Liverpool  Corpwation,  25 
L.  J.  Ch.  227 ;  Mcintosh  v.  Great  Western  Railway  Co.,  19  L.  J. 
Ch.  374 ;  Ranger  v.  Great  Western  Railway  Co,,  5  H.  L.  C.  72 ; 
Fhrth  V.  Ridley,  33  L.  J.  Ch.  598 ;   Munro  v.  Butt,  8  E.  &  B.  738. 

The  plaintiffs^  right  of  action  was  dependent  on  the  certificate 
being  given.  The  certificate  was  refused,  but  no  fraud  or  wrongful 
act  had  been  alleged,  nor  was  any  collusion  on  the  part  of  the 
engineer  with  the  defendant  imputed. 

The  plaintiffs  were  not  entitled  to  payment  under  the  contract, 
and  no  other  relief  could  be  given  in  the  present  action,  which  was 
an  action  for  money. 

The  forcible  possession  complained  of  included  no  wrongful  act. 

Travers,  for  the  plaintiffs.  The  amount  was  fixed  by  the 
contract,  and  could  only  be  withheld  for  a  specified  period  after 
completion  of  the  work.  The  certificate  had  been  wrongfully 
withheld.  The  work  had  been  completed,  and  the  defendant,  with 
fall  knowledge  that  the  plaintiffs  had  performed  their  part  of  the 
contract  and  that  a  balance  was  due  to  them,  took  forcible  possession 
of  the  works.  If  that  possession  was  not  wrongfully  taken,  the 
plaintiffs  were  entitled  to  be  paid  the  balance  due  to  them,  as 
claimed  in  the  declaraetion.  If  the  taking  possession  was  wrongful, 
the  plaintiffs  were  entitled  to  damages. 

Belief  might  be  given  on  legal  or  equitable  grounds.  The  claim 
was  for  payment  of  money,  but  was  based  upon  an  equitable  right. 

He  distinguished  the  case  of  Munro  v.  Butt,  where  the  work 
was  not  completed.  Besides,  in  the  present  case  possession  was 
taken  without  the  consent  of  the  contractors. 

He  reviewed  the  authorities  cited,  and  referred  to  Paul  v. 

ThtmbuU  and  another,  7  Jur.  (N.S.)  792 ;  and  Kemp  v.  Rose,  4  Jur. 

(N.S.)  402. 

VOL.  I.— Pabt  1.  3 


18  COURT  OF  APPEAL. 

1867  Johnston,  Acting  C.J. — I  am  of  opinion  that  this  demurrer 

~  Kekxabd"  ^^st  be  allowed.  The  ease  has  been  argued  at  great  length, 
V-  and  several  points  of  considerable  interest  as  to  the  practice 
of  the  Supreme  Court,  and  in  what  respects  it  differs  from 
that  of  the  Courts  in  the  Mother  Country,  have  arisen,  and  have 
been  argued  by  counsel.  It  is  not  necessary  for  the  Court,  in 
disposing  of  this  case,  to  lay  down  any  general  maxims  on  the 
principles  of  pleading;  but  we  are  of  opinion  that  if  a  plaintiff 
in  his  declaration  states  facts  which  entitle  him,  equitably  or 
legally,  to  the  remedy  which  he  seeks,  that  pleading  is  good  in 
general  in  the  Supreme  Court  of  this  Colony ;  but  the  party 
seeking  damages  or  relief  must  state  such  facts  as  are  necessary  to 
show  the  nature  of  his  claim,  whether  equitable  or  legal.  This  is 
a  claim  founded  upon  a  contract,  which  shows  that  both  parties 
consented  to  be  placed  in  the  position  of  submitting  to  and 
obtaining  a  certilScate  by  the  engineer  of  the  work  having  been 
done,  and  this  therefore  became  a  condition  precedent  to  an 
action  for  payment  for  that  work.  It  was  urged  for  the  plaintiffs, 
that  inasmuch  as  they  had  done  all  that  would  entitle  them  to  receive 
the  certificate,  it  was  unjust  and  inequitable  on  the  part  of  the 
defendant  to  set  up  the  absence  of  the  certificate  as  a  defence  to 
the  plaintiffs'  claim.  The  contract  contains  no  agreement  that 
the  certificate  shall  be  given,  nor  is  it  alleged  that  the  certificate 
was  withheld  by  any  fraud,  or  by  collusion  between  the  defendant 
and  the  engineer.  If  there  had  been  such  an  allegation,  the  cases 
of  Mcintosh  V.  The  Great  Western  Railway  Company,  and  Scott  v. 
The  Corporation  of  Liverpool,  {ubi  supra,)  would  have  applied.  In 
those  cases,  the  defendant,  by  his  own  act,  disentitled  himself  to  set 
up  the  want  of  certificate.  The  declaration  does  not  show  that  the 
defendant  did  not  ask  the  engineer  to  give  his  certificate,  or  even 
that  he  did  not  do  his  best  to  procure  it ;  but  circumstanced  as  the 
defendant  is — the  Superintendent  of  the  Province,  acting  for  others 
and  not  for  himself — I  cannot  say  that  he  was  not  both  legally  and 
morally  right  in  refusing  to  pay  until  the  person  who  was  fixed 
upon  as  the  proper  one  to  certify  had  given  his  certificate.  The 
allegation  that  the  defendant  knew,  &c.,  if  made  with  sufficient 
certainty,  does  not  in  any  way  imply  fraud  or  wrong  in  his  with- 
holding payment  until  the  certificate  was  given.  Looking  at  the 
whole  declaration,  I  cannot  come  to  the  conclusion  that  there 
was  any  laches  or  misconduct  on  the  part  of  the  defendant  which 
should  prevent  his  setting  up  the  want  of  a  certificate  as  a  defence 
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to  the  action.     Another  point  was  raised^  riz,,  that  if  the  plaintiffs        i8G7 
cannot  recover  upon  the  contract  for  want  of  the  certificate,  yet    kennard 
as  the  defendant  had  taken  possession,  he  ought  to  pay  on  a  v. 

quantum  meruit,  I  will  not  say  whether  a  general  claim  for 
money  might  not  be  supported  as  an  alternative,  but  I  cannot  read 
this  declaration  as  a  claim  upon  a  quantum  meruit.  It  does  not 
aver  value  at  all ;  the  work  may  have  been  useless,  indeed  detri- 
mental ;  and  therefore  the  mere  taking  possession  would  raise  no 
liability  to  pay,  especially  as  payments  had  been  made.  Whether 
the  plaintiff  can  recover  upon  a  quantum  meruit  this  Court  need  not 
now  decide,  as  no  such  attempt  is  made  in  this  declaration.  Indeed 
that  is  a  mere  afterthought  of  Counsel,  upon  finding  his  case  failing 
upon  the  contract.  For  these  reasons,  I  am  of  opinion  that  this 
demurrer  must  be  allowed. 

Oresson,  J. — I  am  of  the  same  opinion.  The  declaration  is 
founded  upon  an  agreement  to  pay  one  month  after  certificate. 
Obtaining  the  certificate,  therefore,  is  a  condition  precedent  to  the 
plaintiffs'  claim.  The  allegations  that  plaintiffs  had  done  all 
things  to  entitle  them  to  a  certificate,  and  had  demanded  it,  must 
upon  demurrer  be  taken  as  true ;  the  vice  in  the  declaration,  so  to 
say,  is  the  want  of  any  allegation  of  fraud  in  withholding  the 
certificate.  But  the  engineer  being  appointed  as  arbitrator  of 
the  works,  I  cannot  say  that  he  was  wrong  in  withholding  the 
certificate.  It  may  have  been  his  duty  to  withhold  it ;  and  if  he 
were  not  satisfied  with  the  work,  the  withholding  of  the  certificate 
could  not  be  imputed  to  him  as  a  fraud  or  even  improper  conduct. 
Too  much  stress  has  been  laid  upon  the  allegation  that  it  was  the 
duty  of  the  engineer  to  give  a  certificate.  I  take  that  to  mean  no 
more  than  that  it  was  to  be  his  function,  and  need  not  to  imply  any 
obligation.  As  to  the  question  of  quantum  meruit,  it  is  sufficient 
to  say  the  declaration  is  not  founded  upon  that  cause  of  action — 
it  might  have  been,  but  it  is  not ;  but  upon  the  effect  of  that,  had 
it  been  so,  I  give  no  opinion. 

Richmond,  J.,  concurred. 

Chapman,  J. — I  am  of  the  same  opinion,  and  upon  the  grounds 
given.  The  rule  laid  down  in  Worsley  v.  Wood,  6  T.  R.  710,  has 
not  been  departed  from.  The  hardship  of  applying  this  doctrine  has 
been  urged ;  but  if  parties  choose  to  place  themselves  in  the  hands 
of  a  stranger^  and  make  his  acts  a  condition  precedent,  that  is 
their  fault.  The  declaration  shows  the  circumstances  of  the 
refusal;  the  absence  of  the  certificate  is  explained,  and  in  such  a 
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1867       way  that  the  plaintiffs  by  their  own  case  show  themselves  to  be 

Kknnard"  disentitled  to  recover,  and  the  declaration  is  consequently  bad  on 

V.         demurrer.     The  cases  cited  by  the  plainti£&  show  the  rule,  and  that 

BATHSBSTON  ^^  j^  applied  only  in  equity,  when  there  are  allegations  of  fraud 

or  directions  not  to  give  certificate,  which  would  be  collusion.     In 

all  the  cases  cited,  there  was  either  collusion  or  fraud.    It  has  been 

observed  by  my  brother   Oresson  that  there  is  no  allegation  of 

fraud  on  the  part  of  the  engineer ;  but  even  if  there  had  been,  that 

would  not  avail,  without  linking  that  fraud  with  the  defendant. 

There  may  be  grounds  to  support  another  action,  but  the  plaintiff 

must  fail  upon  this.     Upon  the  other  point  of  a  quantum  meruit 

founded  upon  the  taking  possession,  I  gave  no  opinion.     I  am  not 

prepared  to  say  what  would  be  the  effect  of  a  declaration  so  framed  ; 

it  is  sufficient  that  this  is  not  so  framed. 

Moore,  J. — ^I  regret  to  say  that  I  differ  from  my  learned 
brothers.  My  single  opinion  can  have  no  effect  upon  the  final 
result ;  but  having  a  different  opinion,  the  parties  are  entitled  to 
know  it.  It  appears  to  me  that  the  plaintiflb  have  shown  them- 
selves to  be  entitled  to  some  relief  not  inconsistent  with  that  asked 
forj  and  the   allegations   show  this   sufficiently  to  prevent  the 

declaration  being  bad  upon  demurrer. 

Demurrer  allowed. 


Oci^  17  McG^AKBiaiiE,  Affsllant  ;  HEPBUBN,  BESPOHBXirT. 

Duty  of  Registrar  on  sale  of  Mortgaged  Estate  under  "  The  Conveyancing 
Ordinance  Amendment  Act,  1860  " — Accounts — Surplus  Moneys, 

Under  sees.  6,  7,  8,  and  9,  of  "  The  Conyeyancing  Ordinance  Amendment  Act, 
1860,"  it  is  the  Registrar's  duty  to  conduct  the  sale  of  a  mortgaged  estate,  and  in  the 
erent  of  the  mortgagee  purchasing,  to  execute  a  oonyeyanoe  of  the  mortgaged  pro- 
perty. It  is  not  the  duty  of  the  Begistrar  to  pay  the  charges  attending  the  sale,  or 
to  see  that  they  are  reasonable.  Appellant  sued  the  respondent  in  the  Besident 
Magistrate's  Court  for  an  amount  alleged  to  haye  been  produced  in  excess  of  the 
mortgage  debt,  interest,  and  cost,  on  a  sale  by  the  Registrar  of  property  mortgaged 
by  appellant  to  respondent,  and  of  which  respondent  became  the  purchaser.  Bespon- 
dent  claimed  to  set  off  sums  charged  as  further  advances  to  appellant,  with  interest, 
and  payments  of  auctioneer's  charges  and  expenses  attending  the  sale,  without 
Touchers.  The  Magistrate,  considering  it  was  the  duty  of  the  Begistrar  to  conduct 
the  sale,  and  that  these  charges  should  hare  been  allowed  by  him,  gare  judgment 
for  appellant. 

Held  (affirming  the  decision  of  the  Supreme  Court),  that  the  Magistrate's  dednon 
must  be  reyersed. 

This   was  an  appeal  from  the  decision  of  Chapman^  J.^  on  an 
appeal  against  the  decision  of  the  Resident  Magistrate  at  Dunedin. 
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The  case  sent  by  the  Resident  Magistrate  to  the  Supreme  Court       i867 
sets  forth  the  particulars  of  demands  in  an  action  in  that  Court  mcGabbiole 
brought  by  the  appellant  McGarrigle  against  the  respondent  Hep-  «• 

bum^  as  follow :  ''The  plaintiff  says  that  upon  the  6th  day  of 
October^  1863^  he  executed  a  mortgage  to  the  defendant  and  another 
(since  deceased)  of  property  at  White  Swamp^  to  secure  £230  and 
interest.  That  the  defendant  has  sold  the  property  as  mortgagee^ 
and  has  received  for  the  same  the  sum  of  £330.  That  the  said  sum 
of  £330  is  in  excess  over  the  money  due  upon  the  said  mort- 
gage the  sum  of  £50 ;  wherefore  the  plaintiff  claims  £50.  It 
was  admitted  by  plaintiff  that  there  was  due  to  defendant  for 
principal  money^  £230 ;  for  interest  on  same^  £29  12s.  3d. ;  for 
commission  paid  to  Registrar^  £2  13s. ;  totals  £262  5s.  3d.  The 
defendant  claimed  for  further  advances  and  interest^  and  for 
expenses  incurred  in  conducting  the  sale.  The  defendant  had 
placed  the  property  for  sale  in  the  hands  of  the  Registrar  under 
''  The  Conveyancing  Ordinance  Amendment  Act,  1860/'  and  had 
himself  become  the  purchaser.  The  plaintiff  contended — 1st,  That 
the  mortgagee  ought  to  have  had  his  accounts  settled  by  the 
Registrar ;  and  2ndly,  that  having  failed  in  that,  he  was  bound  to 
prove  them  legally  by  the  production  of  vouchers.  The  Magistrate 
decided  that  it  was  the  duty  of  the  Registrar  to  take  the  accounts 
of  the  mortgagee,  and  gave  judgment  for  the  plaintiff  for  £50. 
Against  this  judgment  the  defendant  appealed  to  the  Supreme 
Court.  Chapman,  J.,  decided  that  it  was  the  duty  of  the  Registrar 
to  satisfy  himself  that  the  purchase-money  had  been  paid  to  the 
proper  parties  before  he  executed  the  conveyance  of  the  equity 
of  redemption;  but  that  as  he  had  not  done  so,  the  plaintiff 
might  sue  for  the  balance,  and  that  the  Resident  Magistrate  ought 
to  have  gone  into  the  accounts  (which  it  did  not  appear  that  he 
had  done) ;  and  he  allowed  the  appeal. 

Against  that  decision  the  plaintiff  now  appeals. 

Smythies,  for  the  appellant,  contended — 1st,  That  although  the 
Act  does  not  direct  the  Registrar  to  take  the  accounts,  yet,  as 
Chapman,  J.,  had  decided,  it  was  his  duty  to  see  that  the  money 
was  paid  to  the  right  parties,  and  that  this  presumed  and  necessi- 
tated the  taking  the  accounts.  That  he  was  appointed  by  the  Act 
to  protect  the  mortgagor;  and  that  before  he  conveyed  away  the 
equity  of  redemption  of  his  cestui  que  trust,  it  was  his  duty  to 
ascertain  and  to  receive  from  the  mortgagee  the  balance  of  the 
purchase-money,  and  the  amount  due  to  him  for  principal,  interest. 
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1867  and  costa.  2iid^  That  supposing  the  judgment  of  the  Resident 
McGarbiolb  Magistrate  wrong  for  the  reason  assigned^  yet  it  would  be  main* 
V-  tained  on  appeal  if  it  was  right  upon  the  whole  case.  That  the 
defendant  having  admitted  the  receipt  of  £330/and  having  pro* 
duced  no  vouchers  in  proof  of  the  claim  which  he  made  to  retain 
the  balance,  the  Resident  Magistrate  could  give  no  other  judgment 
than  for  the  plaintiff.  And  that  if  this  appeal  was  dismissed,  the 
result  would  be  that  the  judgment  of  the  Supreme  Court  overruling 
the  judgment  of  the  Magistrate  would  be  confirmed.  The  case, 
therefore,  would  stand  in  the  Magistrate's  Court  as  heard,  but  no 
judgment  pronounced.  The  Magistrate  would  have  to  deliver 
a  fresh  judgment  upon  the  facts  before  him,  and  there  being 
no  voucher  in  support  of  the  defendant's  claim  for  expenses,  he 
could  give  no  different  judgment  than  the  one  he  had  given ;  and 
therefore  this  Court  would  sustain  that  judgment,  and  allow  the 
appeal. 

Per  Curiam,  It  was  not  the  duty  of  the  Registrar  to  take  the 
accounts ;  his  duty  only  extended  to  the  sale  of  the  estate,  and 
the  conveyance  of  the  equity  of  redemption.  The  Magistrate 
seemed  to  have  considered  that  it  was  the  Registrar's  duty  to  take 
the  accounts,  and  had  decided  the  case  upon  that  ruling.  This 
was  the  point  of  law  appealed  against,  and  therefore  all  that  the 
Court  could  look  at ;  and  that  judgment  being  wrong  in  law,  the 
case  must  go  back  to  the  Magistrate.  The  appeal,  therefore,  was 
dismissed,  and  the  judgment  of  the  Supreme  Court  overruling  the 
judgment  of  the  Magistrate  confirmed  with  costs. 

Appeal  demurred,  with  coats. 


Oct.  24.  MARSHALL,  Appbllakt  ;  FLEMINa,  Bsspondskt. 

Judgment  entered — Writ  of  Error — Costs  when  Damages  under  40s. 

To  reyiew  a  judgment  of  the  Supreme  Court  entered  of  record,  a  writ  of  error  ia 
necessary. 

A  Terdict  for  plaintiff,  with  la.  damages,  haying  been  obtained  in  an  action  for 
a  malicious  prosecution  on  a  charge  of  assault,  plaintiff's  solicitor  taxed  his  costs, 
and  entered  the  judgment  upon  record  for  the  damages  and  costs. 

Held,  that  such  judgment  could  only  be  renewed  upon  proceedings  in  error. 

This  was  a  case  stated  pursuant  to  the  28th  section  of  ''The 
Court  of  Appeal  Act,  1862.'' 

The  plaintiff,  in  an  action  for  malicious  prosecution,  arrest,  and 
false  imprisonment,  recovered  judgment  against  the  defendant. 
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Damages  were  assessed  over  and  above  plaintiff^s  costs  of  suit        1867 
to  Is.,  and  for  those  costs.  Is.  Marshall 

Judgment  was  entered  up  for  the  moneys  assessed,  and  also  ». 

^3  9s.  6d.  for  plaintiff^s  costs  of  suit. 

A  rule  was  obtained  by  the  defendant,  calling  upon  the  plaintiff 
to  show  cause  why  judgment  should  not  be  set  aside  or  amended 
by  striking  out  such  part  as  gave  costs  to  the  plaintiff,  on  the 
grounds  that  he  had  obtained  damages  less  than  40s.,  and  that  the 
jury  had  not  found  that  the  grievance  was  wilful  or  malicious,  in 
terms  of  Rule  167  of  the  General  Rules  of  Practice  and  Procedure 
in  the  Supreme  Court. 

TVaverSj  for  respondent,  submitted  that  the  Court  had  no  power 
to  review  the  judgment  after  it  had  been  entered  on  the  record, 
and  that  the  proper  mode  of  proceeding  was  a  writ  of  error. 
(Chitty's  Archbold's  Practice,  p.  571 ;  Banks  v.  Newton,  11  Q.  B. 
p.  340.) 

Johnston,  Acting  C.J. — ^The  preliminary  objection  must  prevail. 
Here  we  have  an  ultimate  final  judgment  entered  up ;  the  entering 
being  the  act  of  the  plaintiff,  who  introduces  matter  which,  though 
not  matter  of  the  express  finding  of  the  jury,  or  of  the  decision  of 
the  Judge,  he  avers  is  a  legal  consequence  of  the  result  of  the  trial. 
It  therefore  appears  on  the  face  of  the  record.  If  he  is  wrong,  it 
is  an  error  with  respect  to  a  substantial  question  of  law  ;  and  as  it 
is  not  pretended  that  there  is  any  common-law  power  of  amendment 
of  such  matters  as  this,  and  the  English  rule  is  not  available  in 
this  Court,  we  must  give  judgment  on  that  point.  With  regard  to 
the  time  when  the  judgment  is  on  paper  and  in  fieri,  we  do  not 
draw  any  analogy  between  the  practice  in  England  and  that  of 
New  Zealand ;  for  we  have  no  Terms  here.  It  is  sufficient  that  we 
assume  as  a  fact  that  all  that  is  necessary  by  our  practice  to  make 
a  judgment  complete  has  been  done. 

The  rest  of  the  Court — Gresson,  J.,  Richmond,  J.,  Chap- 
man, J.,  and  Moore,  J. — concurred. 

Judgment  for  respondent,  with  costs. 
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CAMERON  «.  CAMERON. 
Sheep-farming  a   Trade — Partnership — Share  of  deceased  Partner  in  Freeholds 
SI  ''v      7   '         pnrchcued  by  the  Firm,  h^ng  part  of  the  Sheep  Run  occupied  hg  them,  held  to 
'■ '■ — 1—  he  Personal  Fstate. 

A  testator  bequeathed  oertain  freehold  land  to  hia  fire  sons,  as  tenants  in  common, 
and  also  his  sheep  to  be  divided  between  them.  The  sons  took  possession,  and 
carried  on  the  business  of  sheep-farmers  in  partnership  until  the  death  of  one  of 
them  in  1866,  dividing  the  profits.  Thej  also  purchased,  as  tenants  in  common, 
other  land  adjoining  the  land  which  had  been  bequeathed.  In  1863  thej  purchased 
freehold  land,  with  a  depasturing  license  over  land  adjoining,  together  with  a  flock  of 
sheep.  In  1865  they  purchased  15,000  acres  of  land  comprised  in  the  license,  and 
mortgaged  it  for  an  advance  of  £2,500. 

Held,  that  the  share  of  the  deceased  partner  in  the  devised  estate  descended  to 
his  heir-at-law ;  and  that  his  share  in  the  real  estate  acquired  by  the  partnership 
must  be  considered  as  personal  estate,  and  accounted  for  to  his  administratrix 
accordingly. 

The   material  facts  appearing  in   the  case^  as  amended  during* 
the  argument^  were   stated  as   follows  in  the  judgment  of  the 
Court  ;* — 

In  this  action  the  widow  and  administratrix  of  Donald  Cameron, 
an  intestate^  is  plaintiff,  and  the  four  brothers  of  the  deceased  and 
his  infant  heir  are  defendants.  The  plaintiff  claims  that  the  interest 
of  the  intestate  in  certain  freehold  lands  at  or  near  Pahaua  and  Ware- 
hama,  in  the  Province  of  Wellington,  ought  to  be  considered  in  equity 
as  personal  estate,  on  the  ground  that  the  lands  in  question  were 
assets  of  a  copartnership  which  she  alleges  to  have  existed  between 
the  intestate  and  his  four  brothers  in  the  business  of  sheep-farmers. 
The  question  thus  raised  comes  before  this  Court  upon  a  case 
stated  in  the  Supreme  Court  under  Bole  441,  and  removed  into 
this  Court  under  sec.  19  of  "  The  Court  of  Appeal  Act,  1862.'' 
It  appears  that  Donald  Cameron  the  elder,  the  father  of  the 
intestate,  died  about  February,  1860,  having  devised  his  freehold 
land  near  Pahaua  to  his  five  sons,  their  heirs  and  assigns,  as 
tenants  in  common.  He  also  bequeathed  all  his  sheep  unto«  and 
to  be  equally  divided  between,  his  said  five  sons.  The  sheep 
bequeathed  were  depasturing  upon  the  devised  land.  T^e  case 
goes  on  to  state  that  the  five  brothers  took  possession  of  the  lands 
and  sheep,  and  carried  on  thereon  and  therewith  the  business  of 
sheep-farmers  together,  without  any  agreement  in  writing.  Subse- 
quently the  brothers  Cameron  purchased  from  the  Crown  about 
3,D00  acres  of  land  at  Pahaua,  adjoining  the  devised  land,  which 
measured  about  1,100  acres.     They  contributed  equally  to  this 

*  Johnston,  Acting  C.J.,  Q-reeson,  J.,  Bichmondi  J.,  Chapman,  J.,  and  Moore,  J. 
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purchase  from  their  separate  funds.  The  brothers  bought  this  1867 
additional  land  for  the  purpose  of  depasturing  their  sheep  thereon,  camebon 
and  it  has  since  been  held  and  used  by  them  along  with  the  devised  _  "♦ 
land.  About  July,  1863,  the  brothers  purchased  from  Thomas 
Telford,  for  iJ4,000,  1,360  acres  of  freehold  land  at  Warehama,  a 
depasturing  license  over  about  14,000  acres  adjoining  the  freehold, 
and  a  flock  of  2,600  sheep.  In  the  following  year,  they  bought  of 
the  Crown  1,000  acres  of  freehold  on  or  adjoining  the  run  pur- 
chased of  Telford ;  and  in  November,  1865,  they  bought  of  the 
Crown,  within  the  limits  of  the  same  run,  about  15,000  acres.  The 
£4,000  paid  to  Telford,  and  the  price  of  the  block  of  1,000  acres, 
were  contributed  equally  by  the  brothers.  But  it  is  material  to 
observe,  that  £2,000  of  Telford's  purchase-money  was  in  the  first 
instance  advanced  to  the  brothers,  on  their  joint  and  several 
promissory-note,  by  Mr.  Pearce,  who  has  acted  and  still  acts  as 
agent  for  the  Warehama  property.  The  price  of  the  15,000  acres 
was  £3,714  18s.  9d.  Of  this  sum  £814  18s.  9d.  was  paid  by 
Alexander  Cameron  from  his  separate  fiinds.  The  balance  of 
£2,900  was  advanced  by  Mr.  Pearce  upon  the  security  of  a 
mortgage  of  all  the  lands  at  Warehama,  in  which  mortgage  the  five 
brothers  joined.  The  account  current  with  Pearce  in  respect  of 
his  advance  forms  part  of  the  case.  It  is  headed  '^Messrs. 
Cameron  Brothers  in  account  current  with  Edward  Pearce.'^  In 
this  account  the  brothers  are  debited  with  the  whole  advance  of 
£2,900,  interest  and  commission,  and  are  credited  with  payments 
made  at  various  times  by  John,  Dugald,  Donald  (the  intestate), 
and  Duncan ;  and  from  this  account  it  appears  that,  down  to  June, 
1866,  John  had  paid  (including  interest  allowed)  in  reduction  of 
the  common  charge,  £441  2s.  6d.,  Dugald  £240  10s.  6d.,  and 
Duncan  nothing.  As  at  Pahaua,  so  at  Warehama,  the  brothers 
carried  on  together  the  business  of  sheep-farmers  with  a  common 
stock,  on  the  terms  of  an  equal  participation  in  profits  and  losses. 
*'  The  brothers,^'  it  is  stated,  ^'  are  all  collectively  and  separately 
liable  for  the  expenses  of  carrying  on  the  concerns  both  at  Pahaua 
and  Warehama.  Each  brother  was  able  to  make  sale  of  any  sheep ; 
and  it  was  a  custom  if  any  of  them  met  with  a  good  opportunity 
of  selling  sheep,  that  he  would  enter  into  an  agreement  for  the 
purpose,  but  generally  consulted  the  other  brothers  before  com- 
pleting the  sale.''  ''  Moneys  due  for  sales  of  sheep  effected  by  any 
of  the  brothers  have  been  paid  by  bills  or  notes  drawn  in  favour 

of  and  in  the  name  of  ^  Cameron  Brothers.'    These  bills,  when 
VOL.  I.— Pabt  1.  4 
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1867  received^  were  handed  to  Alexander  Cameron  for  collection^  who 
Caicbbok"  ®^^oJ^cd  them  in  the  name  of  Cameron  Brothers  to  himself,  and 
V.  paid  them  to  his  separate  account  at  his  bankers/'  The  stations 
are  distant^  the  one  from  the  other^  more  than  fifty  miles.  Mr. 
Pearce,  as  already  stated,  is  agent  for  the  Warehama  station^  and 
Messrs.  Bethune  and  Hunter  for  the  Pahaua  station.  Duncan 
Cameron  resides  at  and  manages  the  Warehama  station,  and 
signs  all  orders  on  the  agent  for  disbursements  in  his  own  name. 
The  station  account  with  Mr.  Pearce  is  in  Duncan  Cameron's 
name.  John  Cameron  resides  at  and  manages  the  Pahaua  station, 
and  signs  all  orders  on  the  agents  for  disbursements  ^^  John 
Cameron,  for  Cameron  Brothers."  The  station  account  with 
Bethune  and  Hunter  is  with  "  Cameron  Brothers.'' 

BrandoHj  for  the  appellant,  submitted  that  there  was  a  trading 
partnership  without  written  articles,  and  quoted  cases  at  length : 
He  cited  Jeffreys  v.  Small,  1  Vernon,  216 ;  Thomdon  v.  Dixon, 
Bro.  C.  C.  199  j  Darby  v.  Darby,  25  L.  J.  (N.S.)  Ch.  371; 
Holroyd  v.  Holroyd,  28  L.  J.  (N.S.),  Ch.  902;  Ejp  parte  Bank  of 
England  in  re  Streatfield,  30  L.  J.  Bankr.  25 ;  Lake  v.  Craddock, 
3  P.  Wms.  157 ;  Elliott  v.  Brown,  3  Swanst.  489 ;  Morris  v. 
Barrett,  3  Y.  &  J.  384;  Bellw.  Phyn,  7  Ves.  452;  Jackson  v. 
Jackson,  9  Ves.  591,  and  7  Ves.  535;   Fereday  v.  Wightwick, 

I  Buss.  &  Myl.  45 ;  Phillips  v.  Phillips,  1  Myl.  &  Kne.  649 ; 
Broom  y.  Broom,  3  M.  &  K.  443 ;  Randall  v.  Randall,  7  Sim. 
271;   Cookson  v.  Cookson,  8  Sim.  529;  Houghton  v.  Houghton, 

II  Sim.  491 ;  Essex  t.  Essex,  20  Beav.  442;  Ex  parte  McKenna 
in  re  Lawrence,  30  L.  J.  Bankr.  25.  He  contended  that  the 
lands  purchased  were  bought  with  partnership  money,  and  were 
used  for  partnership  purposes,  and  should  be  considered  person- 
alty ;  he  also  submitted  that  sheep-farming  was  a  trade  {Reynolds 
▼.  Bowley,  L.  T.,  June  22nd,  1867),  and  that  the  Camerons  were 
partners,  and  not  co-owners. 

Allan,  for  the  respondents.  The  Court  would  not  interfere  with 
the  legal  devolution  of  land  unless  it  became  apparent  that  the 
owner  intended  that  the  course  of  it  should  be  set  aside.  The 
Court  must  be  satisfied  of  the  intention,  or  the  succession  would  be 
allowed  to  take  its  natural  course,  and  the  estate  would  pass  to 
the  infant  son.  With  regard  to  the  devised  lands,  assuming,  for 
the  sake  of  argument,  that  there  was  a  partnership,  it  did  not 
follow  that  the  lands  became  part  of  the  partnership  concern,  unless 
that  was  the  intention  of  the  parties;    they  might  only  be  co- 
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owners  (Dixon  on  Partnership,  pp.  12, 22, 48 ;  Lindley  on  Partner-        i867 
ship,  vol.  i.  pp.  30,  569 ;  Addison  on  Contracts,  ed.  5,  p.  639) .    qamebon 
Sheep-farming  was  not  a  trade,  and  user  did  not  necessarily  create  v. 

a  partnership  (Lindley  on  Partnership,  553,  Phillips  y.  PhiUips) . 
If  acquired  property  was  to  become  personalty,  it  must  be  bought 
with  partnership  fiinds  for  partnership  purposes,  and  applied  to 
those  purposes.  With  regard  to  the  devised  lands,  the  brothers 
became  partners  by  their  transactions  in  the  profits  and  expenses, 
but  not  in  the  lands  (Dixon  on  Partnership,  p.  23)  :  there  was  no 
partnership  contemplated,  and  there  was  nothing  in  the  accounts 
kept  to  show  that  the  lands  were  considered  as  partnership  pro- 
perty. {Mayhew  v.  Merrick^  18  L.  J.  (N.S.)  C.  P.  179;  Peacock 
V.  Peacock,  16  Ves.  49 ;  Burdon  v.  Barkus,  31  L.  J.  Ch.  521 ; 
Dixon  on  Partnership,  p.  63,  case  of  Bone  v.  Pollard,  24  Beav. 
283.)  The  land  of  Pahaua  was  purchased  with  money  which  the 
brothers  contributed  out  of  their  separate  fiinds;  it  could  not 
be  said  that  that  was  partnership  money.  The  devise  alone 
would  not  make  the  land  partnership  property,  and  there  was 
no  evidence  of  any  intention  to  that  effect,  and  the  devised  land 
would  not  necessarily  follow  the  purchased  land.  He  also  cited 
Brench  v.  Styring,  26  L.  J.  (N.S.)  C.  P.  181 ;  Morris  v.  Barrett, 
8  Y.  &  J.  384;  Brown  v.  Oakshot,  24  Beav.  254;  Lake  v.  Crad- 
dock,  3  P.  Wms.  157 ;  Lindley  on  Partnership,  558 ;  Dixon  on 
Partnership,  p.  63;  Randall  v.  Randall,  7  Sim.  271. 

Brandon,  in  reply. 

After  recapitulating  the  facts  as  stated  above,  Johnston,  J., 
proceeded  as  follows  with  the  judgment  of  the  Court : — * 

Upon  this  state  of  facts  it  is  sufficiently  clear  that  the 
original  co-ownership  in  the  bequeathed  flock  had,  before  the  death 
of  Donald  Cameron,  passed  into  a  copartnership.  The  business 
of  a  sheep-farmer  in  this  country  is  one  which  can  hardly  be  carried 
on  by  the  joint  owners  of  a  flock  without  creating  a  partnership  in 
profits  at  least.  The  liability  of  the  flockowners  for  the  necessary 
expenditure  in  wages,  supplies,  and  station  plant,  and  for  freight, 
commission,  and  other  charges  attending  the  sale  of  wool,  can 
scarcely  be  prevented  from  becoming  a  joint  liability.  A  mutual 
right  of  lien  on  the  net  produce  for  advances  made  by  each  upon 
the  common  account  can  scarcely  be  excluded.  Almost  of  neces- 
sity there  must  be  in  such  a  business  an  implied  agreement  for 
participation  in  net  profit  as  opposed  to  gross  returns.     In  the 

See  ante^  p.  24. 
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1867  present  case^  no  doubt  is  left  upon  any  of  these  points.  It  is 
expressly  stated  that  the  brothers  Cameron  carry  on  their  business 
upon  the  terms  of  ^^  bearing  equally  the  expenses  and  loss,  and 
sharing  equally  the  profits  ;^'  and  farther,  that  "  they  are  all  collec- 
tively and  separately  liable  for  the  expenses  of  carrying  on  the 
concerns  both  at  Pahaua  and  Warehama/'  The  necessary  inference 
is,  that  they  were  partners  quoad  the  produce  of  both  flocks.  No» 
can  the  partnership  be  considered  as  having  been  limited  to  the 
produce.  The  mutual  agency  subsisting  amongst  the  brothers  for 
the  sale  of  sheep  shows  that  the  partnership  extended  to  the  flocks 
themselves.  In  all  the  points  above  adverted  to,  and  in  others  not 
necessary  to  notice,  the  case  is  strongly  distinguished  from  French 
V.  Styringy  where  there  was  a  mere  agreement  to  divide  the  win- 
nings of  a  race-horse  as  gross  returns ;  no  joint  and  several  liability 
to  third  parties  for  expenses,  and  no  mutual  agency  for  disposing 
of  the  common  property.  Yet  even  in  French  v.  Styring  some  of 
the  Judges  were  of  opinion  that  a  partnership  existed  quoad  the 
profits.  If  authority  be  needed  for  the  above  stated  conclusion, 
the  case  of  Jackson  v.  Jackson  before  Lord  Eldon  (9  Ves.  593) 
shows  that  where  trade  property  is  bequeathed  to  several,  the 
legatees,  by  jointly  entering  into  and  using  the  property,  necessarily 
become  partners;  and  the  case  of  Jeffreys  v.  Smally  cited  and 
approved  by  Lord  Eldon  in  Jackson  v.  Jackson,  further  shows  that 
farming  stock  is  to  be  considered  trade  property,  even  where  the 
land  upon  which  the  stock  is  kept  and  used  is  not  trade  property. 
All  the  reasons  alleged  for  the  existence  of  a  copartnership  in  the 
original  flock  at  Pahaua,  apply  with  at  least  equal  force  to  the  flock 
purchased  of  Mr.  Telford.  Indeed  it  may  be  said  that  the  case  (if 
possible)  is  stronger  as  to  the  latter  flock,  seeing  that  the  associa- 
tion of  the  brothers  in  the  new  enterprise  at  Warehama  was  their 
own  act  from  the  beginning ;  whereas,  in  the  case  of  the  bequeathed 
flock,  their  common  interest  originated  in  their  father's  will.  We 
therefore  take  it  to  be  quite  clear,  that  the  brothers  were  partners 
in  the  Warehama  flock  from  the  time  of  its  purchase.  In  the 
argument  of  counsel  for  the  heir-at-law,  a  good  deal  of  stress  was 
laid  on  the  circumstance  that  the  purchase  from  Telford  was  not 
made  out  of  partnership  funds.  The  importance  of  that  point  as  a 
criterion  appears,  however,  to  be  overrated.  On  the  one  hand 
ptLTchases  with  partnership  funds  may,  as  pointed  out  by  Lord 
Justice  Turner  (in  Ex  parte  McKenna,  30  L.  J.,  Bankruptcy,  p.  32) 
be  made  with  a  view  to  withdraw  the  amoimt  of  the  purchase-money 
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from  the  trade^  by  way  of  investment  on  account  of  the  partners        1867 
individually^  as  their  separate  estate.     On  the  other  hand^  a  pur-    camebojc 
chase  made  out  of  the  separate  fiinds  of  partners  may  be  made    ^    «• 
expressly  and  solely  for  the  purposes  of  the  partnership  trade,  in 
which  case  it  is  certainly  partnership  assets.    New  partnership  enter- 
prises commonly  begin  with  such  purchases,  which  are  not  the  less 
deemed  to  be  trade  assets.     Where  it  is  as  plain  as  it  is  with  respect 
to  this  Warehama  flock  that  persons  joining  in  a  purchase  intend  to 
embark  their  acquisition  in  some  trade  or  business,  it  can  be  of  no 
moment  whatever  that  the  purchase-money  is  contributed  out  of 
the  separate  funds  of  the  partners.     But  it  is  not  exactly  the  case 
that  the  purchase,  from  Telford  was  wholly  completed  from  the 
separate  funds  of  the  brothers ;  £2,000  having  been,  in  fact,  paid 
in  the  first  instance,  from  a  fund  raised  upon  the  joint  credit.   But 
if  the  Warehama  flock  was  from  the  date  of  its  purchase  partner- 
ship property,  it  appears  impossible  to  deny  that  the  depasturing 
license  included  in  the  same  purchase  was  also  partnership  property. 
Lord  Thurlow^s  opinion  in  Elliott  v.  Brown,  stated  with  approval 
by  Lord  Eldon  in  Jackson  v.  Jackson,  establishes,  that  if  two  take 
a  lease  of  a  farm,  as  joint  tenants  at  law,  for  the  purpose  of  carrying 
on  business  as  farmers,  the  lease  will  be  regarded,  in  equity,  as  the 
substratum  of  a  mercantile  adventure,  and  the  jus  accrescendi  will 
accordingly  be  excluded ;  in  other  words,  the  lease  will  be  regarded 
as  partnership  assets.     The  case  of  a  depasturing  license  is  stronger 
than  that  of  a  lease ;  for  whilst  persons  holding  land  jointly  for  a 
term  of  years  might  possibly  use  it  only  for  the  purpose  of  residence 
or  for  the  production  of  articles  to  be  consumed  by  themselves  and 
their  families,  the  interest  under  a  depasturing  license  is  in  its 
nature  a  mere  adjimct  to  property  in  live  stock,  the  possession  of 
which  involves  mercantile  transactions.     Setting  aside  the  possi- 
bility of  sub-letting  (as  evidently  not  contemplated  by  the  parties), 
the  sole  possible  use  of  such  a  license  over  sheep  country  is  the  profit 
derivable  from  the  sale  of  wool  and  surplus  stock.     Where,  there- 
fore, several  persons  who  are  partners  in  a  flock  jointly  take  up 
such  a  license  for  the  purpose  of  depasturing  the  flock,  it  is  clear 
that  they  do  so  solely  for  the  purposes  of  their  partnership  business, 
and  the  license  needs  must  be  trade  property.     The  freehold  pro- 
perty comprised  in  the  purchase  from  Telford  cannot  stand  on  a 
different  footing  from  the  other  property  acquired  at  the  same  time 
and  included  in  the  same  price  with  it.     In  extent  it  was  insignifi- 
cant as  compared  with  the  run ;  and  in  value  also  it  was  doubtless 
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1867  unimportant  as  compared  with  the  run  and  flock.  On  the  general 
Camebok  principle  that  it  was  a  mere  accessory,  it  will  be  deemed  to  have 
V.  partaken  of  the  character  of  that  to  which  it  was  accessory.  Pur- 
suing  the  history  of  the  transactions  at  Warehama,  we  come  to  the 
purchases  made  in  the  course  of  the  year  1864,  and  in  November, 
1865.  The  latter  and  larger  of  these  purchases  was  made  within 
the  limits  of  the  run,  included  in  Telford's  depasturing  license.  It 
is  impossible  to  regard  it  in  any  other  light  than  as  the  buying  in 
by  the  firm,  for  copartnership  purposes,  of  the  freehold  of  the  land 
in  which  the  firm  already  possessed  a  limited  interest.  The  same 
land  remained,  as  before  the  purchase,  the  substratum  of  the 
adventure,  the  partnership  acquiring  by  the  purchase  merely  a  larger 
estate  therein.  If  joint  mortgagees  (who  are  always  tenants  in 
common  in  equity  of  the  mortgage  debt)  purchase  or  foreclose  the 
equity  of  redemption,  they  will  be  held  in  equity  to  be  tenants  in 
common  of  the  land.  {Rigden  v.  Vallier,  2  Ves.  258.)  Their  new 
estate,  in  this  respect,  follows  the  nature  of  their  former  interest ; 
the  purchase  or  foreclosure  being  founded  on  the  mortgage.  So  in 
the  present  case,  on  a  like  principle,  the  trading  character  of  the 
original  purchase  adheres  to  the  enlarged  estate.  This  conclusion 
is  confirmed  by  the  transactions  whereby  the  purchase  money  for 
the  block  in  question  has  been  raised  by  the  brothers.  It  appears 
that  unequal  sums  have  been  contributed  by  them  towards  the 
price ;  that  the  proportions  of  their  contributions  have  constantly 
been  varying  as  one  or  another  of  them  has  made  payments  on 
account  to  Mr.  Fearce ;  and  that  all  five  became,  and  they  or  their 
estates  remain,  jointly  and  severally  liable  for  the  balance  due  on 
Mr.  Fearce's  mortgage.  This  is  a  state  of  things  in  which  the 
mutual  equities  of  the  parties  appear  incapable  of  adjustment  ex- 
cept upon  the  basis  of  a  partnership,  and  to  which  much  of  Lord 
Eldon's  reasoning  in  Jackson  v.  Jackson  forcibly  applies.  Even 
assuming  that  the  cases  of  Thornton  v.  Dixon,  Randall  v.  Randall, 
and  Cookson  v.  Cookson,  ought,  at  the  present  day,  to  be  considered 
as  law  on  all  the  points  decided  therein,  the  present  case  is  broadly 
distinguished  by  the  circumstance  that  the  interest  of  the  brothers 
Cameron  in  the  bulk  of  the  Warehama  property  began  with  the 
purchase  of  a  temporary  interest  acquired  solely  for  the  purposes 
of  the  partnership  business,  which  interest  subsequently  expanded 
into  a  fee-simple.  The  business  was  this  nucleus,  so  to  speak, 
round  which  the  property  was  gathered.  There  is  no  ground  for 
distinguishing  the  1,000  acre  block  bought  at  Warehama  in  1864, 
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from  the  rest  of  the  property  there^  and  the  lands  at  Warehama  1867 
must  be  taken  to  be  personal  estate.  But  as  regards  the  lands  at  ~camkeon~~ 
Fahaua  devised  by  the  father's  will,  the  three  eases  just  cited  are  ^  v. 
direct  authorities  for  the  heir-at-law ;  and  there  are  besides  grounds 
in  principle  for  a  decision  in  his  favour.  The  devise  made  the 
brothers  co-owners,  and  no  more;  what  transactions  have  there 
been  to  indicate  an  intention  on  the  part  of  the  devisees  to  throw  the 
fee-simple  into  their  business  as  partnership  assets?  It  may  be 
argued  that  the  land  and  flock  passed  as  one  property,  and  Lord 
Eldon^s  decision  in  Jackson  v.  Jackson  may  be  cited  to  show  that 
upon  the  mere  user  of  such  a  property  a  partnership  must  arise. 
The  Lord  Chancellor  there  says  (p.  593),  "It  is  very  difficult  to 
conceive  the  principle  of  the  decision  [of  the  Master  of  the  Rolls] 
that  these  persons  [the  residuary  legatees]  take  the  profits  in 
a  different  manner  from  the  capital;  that  they  are  tenants  in 
common  of  the  profits  by  implication  from  their  trading,  and 
are  to  continue  joint  tenants  of  the  fund  producing  those  pro- 
fits. I  do  not  recollect  an  instance  of  a  bequest  to  two  jointly 
of  a  trade,  and  nothing  else,  upon  which  the  question  whether 
their  merely  entering  into  the  trade  makes  a  severance  has 
been  determined.  It  is  very  dfficult  to  make  a  distinc- 
tion between  a  joint  tenancy  by  will,  by  a  gratuitous  deed, 
or  a  purchase.  The  law  of  merchants,  if  it  applies  to  one,  must 
apply  to  all.''  It  is  evident  that  Lord  Eldon  confines  his  observa- 
tions to  what  he  calls  "  a  bequest  of  a  trade  and  nothing  else."  In 
fact,  in  Jackson  v.  Jackson,  the  property  in  question  was  property 
embarked  in  the  testator's  trades.  It  does  not  distinctly  appear 
what  those  trades  were ;  but  pottery  mills  and  copperas  works  are 
mentioned  in  the  general  devise  and  bequest.  That  is  quite  unlike 
the  present  case.  It  is  too  much  to  say  that  the  land  of  Donald 
Cameron  the  elder  was  embarked  in  trade  because  he  grazed  sheep 
upon  it.  Mr.  Lindley  puts  the  case  (Lindley  on  Partnership,  p. 
653),  that  two  or  more  joint  tenants  or  tenants  in  conmion,  of  a 
farm  or  mine,  work  their  common  property  together  as  partners, 
contributing  to  the  expenses  and  sharing  in  the  profits  and  losses 
equally,  and  then  observes  : — "  There  would  certainly  be  a  part- 
nership ;  and  yet  unless  there  were  something  more  in  the  case, 
it  would  seem  that  the  land  would  not  be  partnership  property,  but 
would  belong  to  the  partners  as  co-owners,  just  as  if  they  were  not 
partners  at  all."  We  assent  to  this  statement  of  the  law,  and  are 
of  opinion  that  the  mere  use  of  the  devised  lands  for  the  purpose 
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1867       of  depasturing  the  partnership  flock  is  not  of  itself  sufficient "  to 
CAMEBoiT  convert  the  lands  into  partnership  property.     Is  there  then  any 
o.         other  circumstance  to  show  that  the  Messrs.  Cameron  have  treated 
AMBB09.    ^jjggg  lands  as  part  of  the  common  stock  of  their  firm  ?     We  can 
discover  in  the  case  no  such  circumstance.     The  Pahaua  lands  have 
not  been  involved  in  any  such  transaction^  for  instance^  as  the  joint 
mortgage  of  the  Warehama  lands.     The  account  current  of  Messrs. 
Bethuae  and  Hunter  seems  to  relate  solely  to  annual  receipts  and 
outgoings  on  account  of  the  flock  ;  nor  does  it  appear  that  partner- 
ship capital^  or  indeed  any  capital^  has  been  applied  in  improve- 
ments on  the  land.     It  was  suggested  by  counsel  for  the  heir-at- 
law  that  the  devised  land  might  have  a  pretium  affectionis.     The 
suggestion  has  less  weight  than  it  would  have  if  applied  to  landed 
estate  in  England ;  yet  it  is  worth  considering  that  a  copartnership 
in  the  land  at  Pahaua  would  imply  that  the  brothers  Cameron  had 
relinquished  the  right  possessed  by  each  under  his  father's  will  of 
enforcing  a   partition   of  the  family   estate,  or  selling  his  own 
undivided  share  therein,  without  the  consent  of  the  rest ;  whilst 
on  the  other  hand  each  brother  would  have  acquired  the  right  of 
insisting  upon  a  dissolution  and  of  compelling  the  sale  of  the  whole 
estate.     See  the  cases  cited  in  Lindley  on  Partnership,  863.     In 
addition  to  the  three  cases  above  cited,  as  in  favour  of  the  heir,  we 
may  refer  to  the  cases  of  Montis  v.  Barrett^  and  Brown  v.  Oakshot. 
In  the  former  of  these  cases  the  distinction  is  plainly  taken  between 
farms  purchased  by  the  partners  out  of  their  common  stock,  which 
were  held  to  be  partnership  property,  and  farms  devised  to  the 
partners,  which,  though  worked  by  them  in  partnership,  were  held 
not  to  be  partnership  property.     Phillips  v.  Phillips,  as  stated  by 
Mr.  Bisset  (Bisset  on  Partnership,  p.  50),  is  also  an  authority  on 
the  same  distinction.     On  the  whole,  therefore,  both  on  principle 
and  on  authority,  we   are  of  opinion  that  the  devised   estate 
descended  to  the  heir-at-law.     We  have  now  to  deal  with  the  case 
of  the  3,000  acre  block  purchased  at  Pahaua.     This  purchase  is 
stated  to  have  been  made  for  the  purpose  of  depasturing  the  flock 
thereon — that  is  to  say,  for  a  partnership  purpose.     It  is  argued 
that  this  purpose  would  only  require  the  use  of  the  land,  and  does 
not  necessarily  involve  the  fee-simple ;  and  that,  as  the  land  adjoins 
the  devised  estate,  the  purchase  must  be  deemed  to  have  been 
intended  as  an  addition  thereto.     Counsel  for  the  heir  also  relied 
greatly  on  the  circumstance  that  the  purchase-money  was   con- 
tributed by  the  Messrs.  Cameron  from  their  separate  funds,  and 
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not  from  any  common  stock ;  and  upon  this  ground,  as  well  as  imj 
upon  the  ground  that  sheep-farming  is  not  properly  a  trade,  it  is  ~  camebon 
sought  to  distinguish  the  case  from  Phillips  v.  Phillips.  We  have  ^  »• 
already  said  that  we  are  not  disposed  to  give  much  weight  to  the 
fact  that  the  purchase  was  not  made  out  of  a  common  fund ;  but 
where  the  arguments  on  both  sides  hang  in  an  almost  even  balance, 
the  slightest  circumstance  may  turn  the  scale.  There  is  no 
evidence  of  any  inequality  of  contribution  to  the  purchase  of  these 
lands,  nor  of  any  open  and  fluctuating  partnership  account  affecting 
them,  nor  of  any  partnership  dealings  with  them  beyond  the 
depasturing  thereon  of  the  partnership  flock.  Lord  Thurlow's 
decision  in  TTiomdon  v.  Dixon  is  favourable  to  the  claim  of  the  heir ; 
but  as  regards  the  land  purchased  by  the  partners  in  that  case,  it 
can  scarcely  be  considered  as  law.  Randall  v.  Randall  is  another 
case  on  the  same  side,  but  it  has  often  been  doubted.  On  the 
whole,  we  feel  it  to  be  safer  to  follow  the  authority  of  Phillips  v. 
Phillips,  and  the  cases  in  accordance  with  that  decision  (which  are 
cited  with  manifest  approval  by  V.C.  Kindersley  in  Darby  v. 
Darby), — disregarding  the  distinction  attempted  with  respect  to  the 
fund  out  of  which  the  purchase-money  was  paid.  We  feel  bound 
by  the  statement  made  in  the  case  as  to  the  purpose  of  the  pur- 
chase, and  wish  to  avoid  new  and  refined  distinctions  :  although  it 
must  be  admitted  that  had  the  purchased  land  been  of  small  area 
as  compared  with  the  devised  land,  there  would  have  been  strong 
ground  for  holding  that  the  purchase  ought  to  be  regarded  as  an 
extension  of  the  paternal  estate.  As  to  the  6,000  acre  block  at 
Pahaua,  purchased  since  the  death  of  the  intestate — ^it  being 
conceded  by  the  surviving  brothers  that  either  the  heir  or 
administratrix  of  Donald  Cameron,  the  younger,  has  a  right  to 
participate  in  this  purchase  on  paying  the  due  proportion  of  the 
purchase-money — we  hold  that  the  right  is  in  the  administratrix. 
This  block  is  in  the  same  predicament  as  the  3,000  acre  block  at 
Pahaua,  and  its  considerable  extent  frurnishes  an  additional  ground 
for  holding  that  the  Pahaua  purchases  ought  not  to  be  considered 
as  mere  additions  to  the  devised  estate. 

Judgment  accordingly. 
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1867  CHAPMAN,  Apf]EIJ.iitt;   TOOTH,  Rmpondest. 

^Si'  l^ii^'  Injunction—CovenanU  for  Title  in  Aangnment  of  PeraonaUy^Fraud— 
MtsrepreaentoHon — Breach  of  Covenant  for  Title. 

A  deed  was  execated  tronBferring  to  C.  the  interest  of  T.  in  a  flock  of  sheep 
depastured  on  the  run  of  L.  The  deed  contained  oorenants  for  tide,  and  against 
incumbrances  created  bj  T.,  L.,  or  others.  It  was  alleged  by  T.  that  he  was  ignoiant 
of  the  existence  of  tliis  corenant  in  the  deed,  and  was  induced  to  sign  the  deed  bj 
fraudulent  misrepresentation.  Incumbrances  had  been  created  by  L.,  including  all 
the  sheep  depasturing  on  his  run,  at  a  period  antecedent  to  his  agreement  with  T. 
L.  became  inrolred,  the  sheep  on  his  run  were  seized  hj  the  mortgagees,  and  his 
estate  sequestered. 

C.  brought  two  actions  against  T.,  in  one  of  which  damages  were  claimed  on 
account  of  alleged  misrepresentation  of  the  number  of  sheep  on  the  run  bearing  T/s 
brand,  and  the  other  for  breach  of  the  corenant  for  title.  T.  then  commenced  a  suit 
for  relief  against  the  oorenant,  and  praying  for  an  injunction  to  restrain  the  prose- 
cution of  one  of  the  actions.  In  this  suit  an  order  was  made  for  an  injunction  to 
restrain  C.  from  prosecuting  any  action  for  the  causes  mentioned,  except  the  action 
for  breach  of  corenaut,  until  that  action  was  determined. 

Held,  on  appeal  against  the  order,  that  the  question  in  the  two  actions  of  C.  t. 
T,  were  not  identical,  and  (it  haying  been  admitted  by  the  appellants  that  the  action 
on  the  corenant  might  be  restrained)  judgment  was  giren  for  an  alteration  of  the 
order  accordingly. 

This  was  a  special  case  £rom  the  Supreme  Court  of  Canterburji 
stated  for  the  opinion  of  the  Court  under  section  28  of  ''The 
Court  of  Appeal  Act,  1862/' 

The  facts  appearing  from  the  statement  of  the  case  were  as 
follows  : — 

On  the  4th  of  June,  1864,  an  agreement  was  made  by  deed 
b^ween  R.  Tooth  (the  respondent),  and  one  Alexander  Lean, 
under  which  Lean  covenanted  to  depasture  a  flock  of  3,371  sheep 
of  the  respondent  (branded  with  the  respondent's  brand),  and 
their  increase,  for  a  term  of  six  years,  computed  from  1st  March, 
1863, — and  to  brand  with  the  respondent's  brand,  and  to  set  apart 
as  his  property  in  each  year,  sheep  of  specified  number,  age,  and 
description.  The  agreement  also  contained  provisions  as  to  the 
purchase  by  Lean  of  the  wool,  and  of  the  sheep  at  the  end  of  the 
term,  and  the  prices  to  be  paid  for  the  same ;  and  contained  other 
covenants  for  carrying  out  and  ensuring  the  due  performance  of 
the  arrangement  contemplated. 

In  October,  1864,  negotiations  were  entered  into,  through  the 
agents  of  the  respondent,  for  the  sale  to  the  appellant  of  the 
respondent's  interest  in  the  agreement  referred  to ;  and  it  was 
arranged   that  the  appellant  should  purchase  the  respondent's 
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interest  at  the  price  of  £6^500  cash,  to  be  paid  on  transfer  of  the        i867 
agreement.  chapmak 

On  the  9th  December,  1864,  a  deed  of  transfer  was  tendered      _  r. 
for  execution,  and  executed  by  the  respondent,   as  he  alleged, 
without  full  knowledge  of  its  contents,  on  the  faith  of  a  represen- 
tation by  the  appellant^s  solicitor  that  the  deed  contained  nothing 
beyond  a  simple  transfer  of  the  appellant^s  interest. 

On  the  other  hand  it  was  alleged,  on  the  part  of  the  appellant, 
that  the  draft  of  the  deed  of  transfer  was  perused  and  agreed  to 
by  the  respondent  himself,  and  it  was  denied  that  any  such  repre- 
sentation as  alleged  was  made  by  the  appellant's  solicitor. 

The  deed  contained  a  covenant  for  right  to  assign,  and  that  the 
sheep  were  then  on  the  run,  and  should  remain  and  continue  unto 
the  said  Edward  Chapman  (the  appellant)  &ee  and  clear  of  and 
from  all  former  and  other  rights,  titles,  charges,  and  incumbrances 
whatsoever,  done,  committed,  or  suffered  by  the  said  Robert  Tooth 
(the  respondent)  or  the  said  Alexander  Lean,  or  any  other  person 
or  persons  whosoever,  and  a  covenant  for  further  assurance. 

Lean  had  created  divers  incumbrances  on  the  stock  depas- 
turing on  his  run,  and  having  made  default,  the  mortgagees  took 
possession  of  all  the  stock  in  September,  1865.  Lean  took  the 
benefit  of  the  Debtors  and  Creditors  Act  then  in  force. 

The  appellant  Chapman  having  (as  he  alleged)  lost  all  benefit 
under  his  agreement  with  the  respondent  Tooth,  commenced  an 
action  (in  March,  1866)  in  the  Supreme  Court  against  Tooth,  in 
which  damages  were  claimed  to  the  amount  of  £6,500,  for  loss 
occasioned  by  the  alleged  misrepresentation  on  the  part  of  Tooth, 
that  the  sheep  mentioned  in  the  agreement  of  9th  December,  1864, 
were  depasturing  on  Lean^s  run  at  the  time  of  the  transfer ;  and 
damages  to  the  further  amount  of  £6,500  were  claimed  for  breach 
of  covenants  for  title  in  the  transfer  to  Chapman  of  9th  December, 
1864. 

By  order  of  the  Judge,  leave  was  given  to  amend  the  declaration 
in  this  action,  and  the  claim  for  damages  in  respect  of  the  breach 
of  covenant  was  discontinued. 

In  March,  1867,  Chapman,  the  appellant,  commenced  a  second 
action  against  Tooth,  in  which  damages  to  the  amount  of  £10,000 
were  claimed  in  respect  of  the  breach  of  the  covenants  for  title 
before  referred  to.  The  respondent  subsequently  commenced  a 
suit  in  the  Supreme  Court  for  relief  against  the  covenants  con- 
tained in  the  deed  of  the  9th  day  of  December,  1864,  which  he 
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1867  alleged  he  had  been  induced  to  execute  by  fraudulent  misrepresen- 
Chapmah"  tation ;  and  prayed  for  an  injunction  to  restrain  the  appellant  from 
To^  prosecuting  the  actions  commenced  by  him,  or  other  actions  for 
the  same  cause,  or  to  restrain  him  from  prosecuting  one  of  the 
actions  until  final  judgment  given  on  the  other,  (the  claim  being 
alleged  to  be  for  the  same  cause  of  action  in  each  case,)  with  an 
alternative  claim  for  other  relief. 

In  this  cause  an  order  was  made  on  the  1st  October,  1867,  by 
Mr.  Justice  Gresson,  for  an  injunction  to  restrain  the  defendant 
Chapman  from  prosecuting  any  but  the  second  action  (for  the 
breach  of  covenant)  until  that  action  should  be  disposed  of,  or 
until  frirther  order.  Costs  of  the  motion  to  be  plaintiff's  costs 
in  the  cause. 

Against  this  order  the  defendant  Chapman  appealed,  and  the 
question  stated  for  the  consideration  of  the  Court  of  Appeal  was, 
whether  the  said  order  ought  to  have  been  made.  The  Court  of 
Appeal  to  give  su:  li  ju  ^grnc.t  on  the  appeal  as  ought  to  have  been 
given  by  the  Supreme  Court. 

Travers  and  Dr.  Foster  for  the  appellant.  There  were  no 
sufBcient  grounds  shown  for  making  the  order.  The  causes  of 
action  in  the  two  cases  of  Chapman  v.  Tooth  were  distinct.  An 
answer  to  the  one  was  not  an  answer  to  the  other.  The  plaintifiTs 
declaration  in  Tooth  v.  Chapman  contained  no  answer  to  the  action 
for  the  misrepresentation,  but  it  contained  an  answer  to  the  action 
on  the  covenants,  because  it  alleged  that  the  covenants  had  been 
obtained  by  fraud.  If  any  injunction  ought  to  have  been  granted, 
it  should  have  allowed  the  plaintiff  to  elect  as  to  which  action  he 
would  first  proceed  with.  Admitting  that  the  action  on  the 
covenants  might  properly  have  been  restrained,  the  appellant 
would.be  prejudiced  by  the  order  in  its  present  form. 

The  Court  would  not  restrict  the  appellant  as  to  the  mode  in 
which  he  should  conduct  his  case,  and  the  affidavits  were  not 
sufficient  to  warrant  the  making  of  the  order.  As  to  costs  on  the 
injunction  order,  they  ought  to  be  costs  in  the  cause,  according  to 
the  usual  course. 

He  cited  Mitford^s  Equity  Pleading,  p.  1Q3,  3rd  ed. ;  Harrison 
V.  Nettleship  and  Fuller  (2  M.  &  K.  428) ;  Wildy.  Hillas  (28  L.  J. 
Ch.  171)  ;  Kingsfordy,  Swir^ord  (ib,  p.  413) ;  Gompertz  v.  Pooley 
(%b.  p.  484) ;  Harding  v.  Webster  (29  L.  J.  161) ;  Supreme  Court 
Rules,  46,  152,  105;  Chitt/s  Archbold,  vol.  i.  p.  252,  ed.  12; 
Schomblayer  v.  Lister  (29  L.  J.  (Q.  B.)  157) ;  FuUer  v.  Taylor  (82 
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L.   J.  Ch.  876)  ;  Cliitty's  Archbold,  pp.  1110,  1358;  Dobell  v.        1867 
Edwards  (3  B.  &  C.  623)  ;  Canham  v.  Barry  (24  L.  J.  C.  P.  100)  ;    chapman 
Bedford  v.  Bagahaw  (28  L.  J.  Ex.  69)  ;  Rawlins  v.  Wickham  {iS,  r. 

Ch.  188)  ;  Stevens  v.  Keating  (19  L.  J.  Ch.  25,  407).  ^"^^^^ 

Garrick  and  Macassey  for  the  respondent,  cited  Gore  v. 
Sweet  (2  Wm.  Saunders,  200c.);  Addison  on  Torts,  pp.  642, 
643;  Broom's  Commentaries,  pp.  347,  348;  Bullen  v.  Leake 
(Precedents  in  Pleading,  p.  290) ;  Vanderstegen  v.  Witham 
(6  M.  &  W.  457)  ;  Pearse  v.  Robins  (26  L.  J.  Ex.  183). 

Johnston,  Acting  C.J. — In  this  case  the  question  for  the 
consideration  of  the  Court  of  Appeal  is,  whether  the  order  made 
by  the  learned  Judge,  Mr.  Justice  Gresson,  ought  to  have  been 
made ;  and  further,  the  Court  is  to  give  such  judgment  on  the 
appeal  as  ought  to  have  been  given  in  the  Supreme  Court.  With 
regard  to  the  first  question  which  presents  itself,  viz.,  whether  the 
learned  Judge  ought  to  have  restrained  Chapman,  the  plaintiff  in 
the  action  foimded  on  the  misrepresentation,  I  am  of  opinion 
that  the  injunction  ought  not  to  have  issued.  I  do  not  think  that 
the  questions  which  it  is  alleged  were  identical  really  were  so.  I 
do  not  think  that  it  was  at  all  necessary  that  the  question  whether 
the  deed  with  the  covenants  contained  in  it,  which  was  actually 
entered  into  between  Tooth  and  Chapman,  was  or  was  not  fraudu- 
lently constructed  as  against  Tooth,  is  essential,  as  a  matter  pre- 
cedent to  the  determination  of  the  action  by  Chapman  against 
Tooth  for  the  misrepresentation;  but  understanding  from  the 
arguments  of  the  learned  Counsel  with  respect  to  matters  in  which 
they  agree,  that  they  admit  that  the  injunction  might  properly  go 
in  respect  of  the  Covenant  action,  I  am  of  opinion  that  the  order 
of  the  Supreme  Court  ought  to  have  been  to  restrain  that  action ; 
and,  therefore,  that  according  to  the  terms  of  the  case  put  before 
us,  that  action  ought  now  to  be  restrained  by  the  judgment  of  this 
Court.  With  regard  to  the  costs  of  the  injunction,  it  appears  to 
me  that,  as  we  are  left  at  lai^,  we  are  not  bound  by  the  decision 
of  the  learned  Judge.  It  is  competent  for  us  to  make  any  order 
in  respect  of  these  costs  which  we  may  think  right.  I  am  of 
opinion  that,  inasmuch  ^  the  proceedings  on  the  injunction  dei>end 
on  facts  and  conclusions  which  cannot  be  satisfactorily  ascertained 
until  the  trial,  the  costs  of  the  injunction  should  be  costs  in  the 
cause. 

BiCHMONB,  J. — I  agree  in  the  judgment  of  the  Acting 
Chief-Justice.     It  certainly  has  appeared  to  me  throughout  the 
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1867  argument^  that  the  declaratiop  in  the  case  of  Tooth  v.  Chap^ 
Chapman  '^^^^  furnished  no  ground  for  the  order  actually  made.  The 
r.  gr6unds  on  which  Tooth  sought  relief  were  succinctly  stated  in  the 
eleventh  and  twelfth  paragraphs  of  his  declaration''^ ;  and  so  far  as 
the  allegation  in  the  eleventh  paragraph  was  concerned^  it  was 
obvious  on  the  face  of  the  record  that  it  was  no  answer  and  was  in 
nowise  relevant  to  the  first  action^  Chapman  v.  Tooth,  for  misrepre- 
sentation, as  stated  by  the  Acting  Chief- Justice.  The  allegation  of 
fraud  in  drawing  up  the  deed  was  one  in  no  way  relevant  to  the 
fraud  Tooth  was  alleged  to  have  committed  prior  to  the  contract. 
The  second  ground  alleged  by  the  respondent  was,  that  the 
damages  were  substantially  for  the  same  matters.  That  does  not 
appear  to  me  to  be  sufficient  ground  for  an  injunction  order.  The 
respondent  alleged  that  he  had  an  answer  to  one  action  which  did 
not  apply  to  the  other.  The  identity  of  damage  was  not  enough, 
where  the  proof  of  the  plaintiff  and  the  answer  of  the  defendant 
were  entirely  different.  It  is  unnecessary  to  go  into  the  question 
whether  the  action  on  the  covenants  ought  to  be  considered  by  the 
Court ;  for  that  was  shut  out  by  the  admission  of  the  appellants. 

Chapman,  J. — ^I  concur.  The  object  of  the  declaration  in  the 
case  of  Tooth  v.  Chapman  was  to  get  rid  of  the  covenants  in  the 
deed,  on  the  ground  of  fraud,  and  they  were  the  same  covenants  on 
which  the  plaintiff  Chapman  sued ;  it  therefore  seems  perfectly 
reasonable  to  restrain,  in  some  way  or  other,  the  action  upon  the 
covenants,  because  the  covenant  might  turn  out  to  be  no  covenant 
at  all.  The  only  question  remaining  is,  whether  that  ought  to 
be  done  by  injunction ;  but  that  is  got  rid  of  by  the  appellants 
submitting  to  one,  so  far  as  that  action  is  concerned ;  otherwise 
I  should  have  hesitated :  but  the  submission  of  the  appellants  put 
another  aspect  on  the  matter,  and  will  facilitate  justice. 

Moore,  J.,  concurred. 

Gresson,  J. — I  agree  with  the  opinion  of  the  other  members 
of  the  Court.  I  have  modified  my  opinion  to  this  extent,  that  I 
think  that  if  an  injunction  went  to  either  action  it  should  be  the 

*  The  paragraphs  in  question  were  as  follow : — 

*'  11.  The  plaintiff  alleges  that  his  execution  of  the  said  deed  of  the  9th  day  of 
Deoemher,  1864,  was  obtained  bj  the  fraud  and  false  representations  of  the  defendant 
and  his  solicitor,  and  that  the  ooyenants  on  the  part  of  the  plaintiff  in  the  said  deed 
contained,  ought  not  to  hare  been  inserted. 

"  12.  That  the  damages  claimed  by  the  said  defendant  in  the  said  two  sereral 
actions  in  which  he  is  plaintiff  axe  substantially  for  the  same  matter." 
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Covenant  action ;  and  it  is  quite  unnecessary  for  me  to  say  anything 
as  to  my  opinion  as  to  the  right  of  the  Court  to  restrain  both 
actions.  The  effect  of  restraining  the  Covenant  action  was^  I  take 
it^  necessarily  to  modify  the  ruling  I  made  as  to  the  costs  of  the 
injunction^  because  that  ruling  was  made  upon  the  assumption 
that  the  order  below  would  not  be  modified  or  altered.  I  there- 
fore concur  that  the  costs  of  the  injunction  should  be  costs  in  the 
cause. 

Judgment  accordingly. 

Coats  of  the  appeal  to  appellant. 
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KEBBELL  v.  JAOKA.  akd  Aitoiheb. 
Lecue — Fotfeiturefor  JBreeteh  of  Covenant — Waiver. 

Defendant's  lessor,  after  breach  of  a  oorenant  in  a  lease  by  which  a  right  of  reentry 
accrued,  accepted  rent  from  the  defendant.  He  then  assigned  the  rerersion  to  the  plain- 
tiff, who  demanded  payment  of  rent  to  him,  and  otherwise  treated  the  lease  as  existing. 
The  defendant's  lessor  subsequently  executed  a  deed  purporting  to  convey : 

Seld,  that  the  forfeiture  had  been  waived,  and  that  nothing  passed  by  the  last 
mentioned  deed. 

Query  as  to  a  right  of  re-entry  for  condition  broken  passing  to  the  assignee  of  the 
reversion. 

This  was  a  special  case  from  the  Supreme  Courts  stated  for  the 
opinion  of  the  Court  of  Appeal  by  consent^  under  the  19th  section 
of  "  The  Court  of  Appeal  Act,  1862.'' 

The  facts  appearing  on  the  statement  of  the  case  were  as 
follows : — 

In  June,  1859,  one  Jeffares  leased  the  premises  in  question,  of 
which  he  was  then  seised  in  fee,  to  the  respondent  Jacka  for  fourteen 
years  from  the  1st  July,  1859.  The  lease  contained  the  usual 
covenants,  and  amongst  others  a  covenant  on  the  part  of  the  lessee 
not  to  assign  or  under-let  without  the  lessor's  consent.  There  was 
a  proviso  for  re-entry  by  the  lessor  in  the  event  of  breach  of  any 
of  the  covenants. 

In  September,  1865,  defendant  Jacka  sublet  to  the  defendant 
Black,  without  notice  to  the  lessor.  The  lessor  had  no  actual 
notice  of  the  imder-lease  before  July,  1866. 

In  August,  1866,  JefiPares,  with  notice  of  the  under-lease,  con- 
veyed bis  interest  in  the  premises  in  questiopi  to  the  plaintiff,  who 
then  had  notice  of  the  under-lease. 

The  plaintiff,  by  letter  to  the  defendant  Jacka,  gave  notice  of  his 
purdbase^  and  required  the  rent  to  be  paid  to  him,  and  treated  with 
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1867       him  for  the  surrender  of  the  lease.     No  terms  were  come  to^  and  the 
^BBBBLL     ^^^^  continued  to  be  paid  for  some  time  to  the  agent  of  Jeffieures. 
«'■  In  June^  1867,  plaintiflFbrought  an  action  for  recovery  of  posses- 

sion of  the  land,  and  for  arrears  of  rent  due  in  January,  1867.  The 
arrears  were  paid  into  Court,  and  taken  out  by  the  plaintiff,  and  the 
action  was  discontinued.  In  July,  1867,  Jeffares  executed  another 
deed,  purporting  to  convey  to  the  plaintiff  his  (Jeffares^)  right  of 
re-entry  accrued  on  account  of  the  breach  of  covenants  in  the  lease. 
The  action  out  of  which  the  questions  in  the  present  case  arose  was 
for  possession  of  the  land  and  for  mesne  profits,  and  the  questions 
proposed  were — 

1.  Did  any  right  of  re-entry  pass  to  the  plaintiff  under  the 
conveyance  by  Jeffares  in  August,  1866  ? 

2.  Or  by  the  deed  of  July,  1867? 

3.  Did  the  plaintiff  by  his  letter  to  Jacka  demanding  payment 
of  rent  waive  the  question  of  forfeiture  ? 

4.  Did  the  acceptance  of  rent  by  Jeffares^  agent,  after  breach  of 
the  covenants,  constitute  a  waiver? 

5.  Did  the  plaintiff  by  taking  out  of  Court  the  arrears  of  rent 
paid  in  waive  the  question  of  forfeiture  ? 

6.  Did  the  acts  of  the  parties  generally  evidence  a  waiver? 
Izard  and  Pharazyn,  for  the  plaintiff,  contended  that  there  was 

no  waiver.  The  action  for  possession  of  the  land  proved  an 
election  to  determine  the  lease.  The  sum  taken  out  of  Court 
could  not  be  considered  as  rent.  The  right  of  re-entry  passed  to 
appellant. 

They  referred  to  sections  9  and  32  of  the  Conveyancing  Ordi- 
nance of  the  Legislative  Council  of  New  Zealand,  Session  II. 
No.  10 ;  1  Co.  Litt.  sec.  347 ;  1  Co.  litt.  145a ;  2  Co.  Litt. 
214a;  82  Hen.  VIII.  c.  84;  Lucas  v.  How  (Sir  T.  Raymond, 
250)  ;  1  Wms.  &  Saunders,  288,  Note  x. ;  Doe  v.  Allen  (3  Taunt. 
78) ;  Sheppard's  Touchstone,  284 ;  Doe  v.  Batten  (1  Cowp.  248)  ; 
Dumpor's  case  (1  Smith's  L.  C.)  ;  Doe  v.  Meux  (1  C.  &  P.  346)  ; 
Jones  V.  Carter  (15  M.  &  W.  718) ;  Dendy  v.  NichoU  (27  L.  J. 
C.  P.  220)  j  Gressley  v.  Moseley  (2  L.  J.  C.  C.  20). 

Johnston,  Acting  C.J. — ^In  this  case  the  Court  is  unanimously 
of  opinion  that  the  plaintiff  is  not  entitled  to  recover.  Several 
questions  of  importance  have  been  raised  in  the  case.  The  first  is 
far  from  clear,  namely,  as  to  whether  the  statute  of  Henry  VIII., 
which  gives  power  to  an  assignee  of  a  lease  to  take  advantage  of  a 
breach  of  covenant  for  re-entry,  can  be  held  to  apply  to  cases  in 
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which  the  breach  took  place  before  the  assignment.  It  is  not  1867 
necessary^  with  the  view  I  take  of  this  case,  for  the  Court  ""kebbell 
to  determine  that  question  on  the  present  occasion.  It  may  «• 
be  one  of  doubt.  According  to  my  view  of  the  state  of 
the  law  before  the  statute  of  Henry  VIII.,  and  of  the  general 
principles  of  the  Common  Law  of  England,  I  think  it  is  extremely 
doubtful  whether  it  was  the  intention  of  the  Legislature  to  pass 
such  a  right.  I  find  in  the  case  of  Hunt  v.  Bishop,  that  the  Court, 
in  directing  its  attention  to  the  operation  of  the  statute  of  Henry 
VIII.,  and  of  8  and  9  Vict.  c.  106,  expressed  a  doubt  whether 
such  a  right  could  pass.  It  would  appear  from  reading  that  case, 
that  it  was  assumed  it  would  not  pass  under  the  statute  of  Henry 
VIII.,  and  it  was  doubtftd  if  it  would  pass  under  the  statute  of 
Victoria,  and  the  point  raised  was  hardly  decided  j  but  it  was  said 
in  the  marginal  note,  that  the  forfeiture  was  waived  by  the  assign- 
ment. But  the  difference  is,  that  in  that  case  the  under-leases 
were  recited  in  the  assignment  j  and  the  expression  of  opinion  with 
regard  to  the  act  of  assignment  showing  that  the  forfeiture  was 
waived,  would  be  applicable  to  this  case,  if  the  Court  were  of 
opinion  that  it  was  in  the  contemplation  of  the  assignor  and  the 
assignee  that  the  interest  of  the  assignor  was  passing  subject  to 
under-lease.  This  Court  does  not  deny  that  it  was  competent  for 
the  assignor  and  assignee  to  agree  that  the  right  of  action  for 
condition  broken  before  the  assignment  should  pass ;  and  if  the 
recitals  contained  in  the  subsequent  deed  had  been  contained 
in  that  deed,  there  having  been  no  previous  waiver,  it  would 
have  carried  the  right  now  claimed;  but  upon  the  assign- 
ment as  it  stands,  we  have  to  determine  whether  the  plaintiff, 
upon  the  whole  of  the  facts  as  stated,  did  or  did  not  waive  the 
right  to  take  advantage  of  the  forfeiture,  which  it  is  alleged 
was  conveyed  to  him.  I  am  of  opinion,  if  any  such  right 
was  conveyed,  it  was  waived ;  because  when  I  look  at  all  the 
circumstances,  I  assume  that  the  parties  were  treating  with  a 
perfect  knowledge  of  the  forfeiture  having  been  incurred,  and 
subsequently  waived;  and  that,  in  fact,  the  plaintiff  had  full 
knowledge  of  the  existence  of  the  lease,  and  of  the  breach  of  the 
covenant;  and  that  he  treated  both  with  the  assignor  and  sub- 
lessee on  the  understanding  that  the  lease  was  to  continue  as 
before.  That  is  to  be  inferred  from  all  the  circumstances,  and  not 
merely  from  his  using  the  language  he  did  in  the  letter  of  negotia- 
tion. In  the  next  place,  the  plaintiff  has  most  clearly  waived  any 
TOL.  I.— Part  1.  6 
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1867  right  to  take  advantage  of  any  forfeiture ;  for  in  the  action  he 
jjpgijjj.  "  brings  in  February,  he  specially  alleges  that  £10  is  due,  not  ficom 
v^  the  two  defendants,  who  are  the  persons  responsible  in  the  action 
of  ejectment,  but  he  claims  £10  as  rent  from  the  one.  Now  the 
acceptance  of  that  as  rent,  which  was  due  on  the  1st  January, 
1867,  after  full  notice  of  all  the  circumstances  connected  with  the 
breach  of  the  condition,  and  which  was  manifestly  claimable  only 
on  the  understanding  that  the  lease  should  continue,  and  the 
abandonment  of  the  so-called  action  of  ejectment,  makes  the  case 
different  from  Jones  v.  Carter.  We  are  therefore  not  infringing  on 
the  authority  of  that  case ;  for  it  comes  to  this,  that  if,  in  a  soleom 
manner,  such  as  the  bringing  of  an  ejectment,  the  option  is 
exercised  to  treat  the  person  who  has  broken  the  covenant  as  a 
trespasser,  not  as  a  tenant,  no  subsequent  act  can  restore  the  old 
position  of  the  parties.  But  that  case  is  different.  According  to 
our  rules,  it  is  }x>ssiblc  to  do  that  which  could  not  be  done  in  an 
English  Court — ^viz.,  to  join  in  an  action  for  land  an  alternative 
claim  for  rent ;  and  I  must  say  that  the  action  here  brought  is  an 
action  for  rent ;  and  it  is  inconsistent  with  the  notion  that  the 
plaintiff  intended  to  treat  Jacka  as  a  trespasser,  to  receive,  as  he 
did,  the  sum  of  £10  out  of  Court,  claimed  as  rent,  and  received  as 
rent.  Such  being  the  case  with  regard  to  the  waiver,  the  last 
question  is  with  respect  to  the  right  of  action  supposed  to  be 
conveyed  by  the  second  deed,  which  was  made  after  the  discon- 
tinuance of  the  previous  action,  and  which,  no  doubt,  if  made  before 
all  the  occurrences  stated  on  the  record,  would  have  been  sufficient 
to  convey  a  right  of  action,  if  not  waived ;  but  as  the  Court  cannot 
but  draw  inferences  from  the  facts  before  it,  we  cannot  but  come 
to  the  conclusion  that  this  deed  was  an  after-thought,  and  did  not 
correctly  or  fairly  describe  the  intended  negotiations  between  the 
parties ;  and  the  question  upon  that  is,  Did  the  assignor  at  that 
time  possess  the  riglit  of  action,  which  he  professed  to  convey  ? 
With  respect  to  that,  there  are  circumstances  which  tend  to  show 
that  he  waived  it.  It  is  probable  that  the  assignment  was  a 
waiver  of  the  forfeiture,  and  that  all  the  parties  knew  and 
contemplated  the  subsistence  of  the  lease, — ^and  that  of  itself  would 
have  been  sufficient  to  waive  Jeffai*es^  right ;  but,  after  the  assign- 
ment, his  duly-constituted  agent  did  receive  money  as  rent,  after 
breach  of  covenant  and  notice  to  him.  It  is  therefore  abundantly 
manifest  that  Jeflares  had  no  right  of  action  to  pass.  We  are 
called  on  to  answer  specifically  the  questions  set  out ;  but  we  think 
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looking  at  the  decision  we  have  arrived  at^  it  is  undesirable  to        1867 
follow  that  course.     The  Court  is  of  opinion  that  the  judgment  ^~Z 
should  be  for  the  defendant.  «. 

Gressok^  J. — I  am  of  opinion  that  judgment  should  be  for  the 
defendant ;  and  I  think  it  unnecessary  to  consider  two  or  three 
points  which  it  might  be  interesting  to  decide,  but  which  are  not 
necessary  for  the  determination  of  the  present  case.  I  found  my 
decision  on  the  facts  of  the  case^  which  show  most  clearly  that  the 
conduct  of  the  plaintiff  must  amount  to  a  waiver  of  the  forfeiture ; 
even  supposing  (which  I  by  no  means  admit)  that  the  right  of 
entry  ever  passed  to  the  plaintiff.  Immediately  after  the  assign- 
ment, he  treated  for  the  surrender  of  the  lease,  and  entered  into 
correspondence  with  the  defendant  on  the  subject,  without  insisting 
on  any  forfeiture.  That,  perhaps,  would  not  be  sufficient  to 
preclude  him ;  but  in  the  action  he  claimed  rent,  and  took  the 
amount  paid,  out  of  Court,  leading  to  the  conclusion  that  the  lease 
subsisted.  It  is  unnecessary  to  offer  any  opinion  on  the  payment 
of  rent  to  Jeffares'  agent  j  and  as  to  the  second  deed,  I  cannot 
conceive  how  anything  passed. 

Richmond,  J. — I  concur.  It  was  argued  for  the  plaintiff  that 
the  right  of  entry  for  condition  broken,  which  had  actually  accrued, 
would  pass  to  the  assignee  of  the  reversion  under  the  statute  of 
Henry  VIII.  In  the  present  case  it  is  not  necessary  to  decide  that 
question,  although  I  apprehend  there  is  little  doubt  that  under  the 
statute  no  such  right  could  pass.  The  case  of  Fenn  v.  Smart 
(12  East,  444)  appears  to  be  an  authority  on  that  point.  It  is  there 
decided  that  where  a  tenant  for  years  has  committed  a  forfeiture  in 
levying  a  fine,  the  assignor  of  the  reversion  not  having  taken  ad- 
vantage of  the  forfeiture  before  assignment,  the  assignee  was  unable 
to  enter.  That  appears  to  be  a  distinct  decision  that  the  assignee 
of  the  reversion  could  not  enter  for  condition  broken  in  the  time 
of  the  assignor.  The  distinction  is,  that  there  the  condition  was 
one  of  law,  and  here  it  was  one  of  deed ;  but  that  distinction  will  not 
help  the  plaintiff.  However  it  may  be  under  the  English  statute, 
7  and  8  Vict.,  I  have  not  the  least  doubt  that  the  right  of  re-entry 
for  condition  broken  may  in  New  Zealand  be  assigned  by  the  same 
deed  transferring  the  reversion;  and  that  the  right  in  Jeffares, 
supposing  it  existed  in  him  at  the  time  of  the  conveyance  of  1866, 
might  by  proper  words  have  been  passed ;  but  the  question  might 
arise^  whether  it  was  intended  to  pass  it — and  I  doubt  whether  any 
conveyance  could  pass  such  right  which  docs  not  specifically  note 
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1867       its  existence.     In  the  present  case,  the  breach  was  known,  but  the 
^  conveyance  was  silent  as  to  any  right  of  re-entry ;  and  I  am  of 

V,  opinion  that  the  accrued  right  did  not  pass.  In  this  casCj  if 
any  right  passed,  there  was  a  subsequent  waiver  in  the  most  solemn 
form.  In  the  first  action,  the  rent  was  demanded  qud  rent,  and 
was  received.  The  action  was  one  of  an  inconsistent  kind^  treat- 
ing Jacka  both  as  tenant  and  trespasser ;  but  in  the  most  solemn 
form,  he  (plaintiff)  elected  to  treat  Jacka  as  a  tenant,  and  not  as  a 
trespasser,  by  taking  the  money  out  of  Court,  and  discontinuing 
the  action  for  ejectment.  The  case  of  Jones  v.  Carter  is  veiy  dis- 
tinguishable from  this ;  for  there  the  landlord  having  brought  his 
ejectment,  but  not  having  proceeded  in  the  action  for  some  time, 
brought  an  action  for  rent ;  and  it  was  held  to  be  an  answer  to  the 
second  action  that  he  had  already  brought  an  ejectment.  But  in 
the  present  case,  the  election  of  the  plaintiff  was  made  by  taking 
the  money.  It  was  moreover  different  where  a  tenant  set  up  an 
estoppel  against  a  lessor,  and  here,  where  the  lessor  took  the  advan- 
tage. It  would  be  imreasonable  to  allow  the  party  to  choose  be- 
tween the  two  horns  of  the  dilemma ;  he  must  be  bound  to  take  it 
most  advantageously  to  the  lessee,  and  not  to  himself.  Supposing, 
also,  that  the  deed  of  August  did  not  pass  the  right  of  re-entry,  it 
was  perfectly  clear  it  had  gone  altogether ;  for  as  Jeffares  could  not 
re-enter  after  the  deed,  the  right  was  not  in  him,  and  he  could  not 
transfer  to  KebbeU  what  he  had  not  in  himself. 

Chapman,  J.,  I  concur.  There  was  abundant  evidence  of 
waiver,  and  that  virtually  decided  the  question  in  favour  of  the 
defendant.  It  appears  to  me  that  the  second  deed  was  a  com- 
plete nullity. 

Moore,  J.,  I  concur.  I  only  wish  to  say  in  reference  to 
the  argument,  that  if  the  right  only  passed  in  July,  1867,  there 
could  be  no  waiver  before ;  that  if  that  deed  had  any  operation,  it 
must  be  by  relation  back  to  the  deed  of  August,  after  which  any 
right  was  waived  by  the  action. 

Judgment  for  the  d^endani. 
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Pleading — Departure — Forfeiture  not  necessary  to  be  averred  in  Declaration  ^  ' 

for  Land. 

The  pUuntiiF  declared  for  recovery  of  possession  of  land  in  a  Crown  G-rant, 
alleging  want  of  title  in  defendant.  Defendant  pleaded  tenancy,  claiming  under 
lease  granted  by  plaintiff.  Plaintiff  replied,  alleging  forfeiture  for  breach  of  covenant 
in  lease.  Defendant  demurred,  on  the  ground  (amongst  others)  that  the  facts  alleged 
did  not  amount  to  a  breach  of  oorenant,  and  were  not  inconsistent  with  the  £&ct 
that  the  forfeiture  (if  any)  had  been  waived ;  and  contended,  further,  that  the 
replication  involyed  a  departure  from  the  declaration. 

Heldf  That  the  replication  was  not  a  departure,  and  that  the  demurrer  must  be 
OTerruled. 


This  was  a  special  case  reserved  for  the  decision  of  the  Court  of 
Appeal^  pursuant  to  sec.  38  of  '^  The  Court  of  Appeal  Act,  1862.'^ 

The  action  was  for  recovery  of  land;  and  the  declaration  set 
out  a  Crown  Grant  under  which  plaintiff  was  entitled,  and 
averred  that  defendant  was  in  possession  without  title. 

The  defendant  pleaded  a  lease  by  plabitiff  to  one  Martin  for 
twenty-one  years  from  24th  June,  1854,  divers  mesne  assurances, 
and  the  ultimate  purchase  of  the  unexpired  portion  of  the  term  by 
the  defendant  in  Jime,  1866. 

The  plaintiff  in  his  replication  averred  that  the  lease  to  Martin 
contained  a  covenant  on  the  part  of  the  lessee  within  the  first  five 
years  of  the  term  to  fence  the  land  with  a  good  and  substantial 
fence,  of  such  character  and  dimensions  at  least  as  would  satisfy 
the  provisions  of  any  law  for  the  time  being  in  force  within  the 
Province  of  Canterbury  relating  to  trespass  by  cattle ;  and  alleged 
breach  of  this  covenant,  and  that  the  lease  contained  a  power  of 
re-entry  by  the  landlord  for  breach  of  covenant. 

Demurrer,  on  the  grounds,  that  it  was  not  stated  that  the  right 
of  re-entry  had  been  exercised,  or  any  steps  taken  to  determine  the 
lease,  but  that,  on  the  contrary,  it  was  quite  consistent  with  the 
replication  that  the  forfeiture  had  been  waived ,-  and  that  it  was  not 
alleged  that  at  the  date  of  the  lease,  or  within  the  first  five  years 
thereof,  there  was  any  law  in  force  within  the  Province  of  Canter- 
bury relating  to  the  trespass  of  cattle  containing  provisions  as  to 
fencing. 

Upon  the  argument  of  the  demurrer  (before  Gresson,  J.),  it 
was  contended  that  the  plaintiff  should,  in  accordance  with 
Rules  40  and  41  of  the  General  Rules  of  Practice  and  Procedure 
of  the  Supreme  Court,  have  set  forth  fully  in  his  declaration  the 
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1867  grouuds  on  which  he  relied,  and  that  the  replication  amounted  to 
Xotim  ^  departure  in  pleading.  The  learned  Judge  overruled  the  objec- 
V.  tion^  and  held  that  it  was  unnecessary  to  aver  an  entry  by  the 
plaintiff  for  the  forfeiture,  inasmuch  as  the  action  for  the  recovery 
of  the  land  was  sufficient  intimation  of  the  lessor's  iutention  to 
rely  on  the  forfeiture ;  and  that  if  the  forfeiture  had  been  waived, 
it  was  for  defendant  to  plead  the  waiver. 

He  was  also  of  opinion  that,  according  to  the  true  construction 
of  the  covenant  to  fence,  the  lessee  was  bound  to  enclose  the 
land  with  a  substantial  fence,  and  that  the  reference  to  the  local 
law  was  introduced  in  order  that  there  might  be  a  certain  test  of 
the  question  of  performance  of  the  covenant.  The  demurrer  was 
overruled  with  costs. 

The  question  for  the  Court  of  Appeal  was,  whether  the  learned 
Judge  was  right,  or  whether  the  demurrer  should  have  been 
allowed  on  aU  or  any  of  the  groimds  mentioned. 

The  following  authorities  were  cited : — Prince  v.  Brunaiti 
(1  Bing.  N.  C.  438;  S.  C,  4  L.  J.  (N.S.)  C.  P.  90)  ;  SmUh  v. 
Nicholla  (5  Bing.  N.  C.  218;  S.  C.  8  L.  J.  (N.S.)  C.  P.  92) ;  Jones 
V.  Carter  (15  M.  &  W.  718) ;  Supreme  Court  Rules,  Nos.  40,  41, 
and  64. 

Johnston,  Acting  C.J.,  in  giving  judgment,  said  that  he 
was  of  opinion  that  the  demurrer  must  be  overruled.  It  might 
be  that  upon  the  whole  of  the  facts,  as  they  appeared  on  the 
record,  the  original  declaration  was  not  what  it  ought  to  have  been, 
according  to  the  rules  of  pleading  of  this  Court ;  but  what  the 
Court  had  to  deal  with  was,  whether  the  replication  as  it  stood 
came  within  the  doctrine  of  departure ;  and  he  did  not  think  it 
was  a  departure,  but  rather  an  amplification.  It  seemed  to  him 
that  the  replication  showed  a  good  cause  of  action,  and  that  the 
breach  of  covenant  was  well  assigned  in  it. 

The  rest  of  the  Court— Gresson,  J.,  Richmond,  J.,  Chapman, 
J.,  and  Moore,  J, — concurred. 

Judgment  far  plaint^. 
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1867 
ST£LLINO,  Apfbllaut  ;  McEWEN,  Bespondbnt.  Oot.  30. 

DUirict  Highwojft  Act  {WeUinffton) — Who  should  be  Plaintiff  in  action  to 

recover  Mate. 


Section  19  of  an  Act  of  the  Wellington  ProTincial  Coancil  "  to  amend  and  con- 
solidate the  LawB  Telating  to  District  HighwajB,"  authorized  "  the  Board  "  to  appoint 
a  Collector,  whose  duty  it  should  be  to  collect  all  rates  imposed  under  the  Act. 

Section  20  declared  that  all  rates  "  shall  be  recoverable  bj  summary  proceedings 
at  the  suit  of  the  Collector."  Failing  such  recoTeryi  certain  proceedings  were 
authorized  to  be  taken  by  the  Board. 

Section  11  enacted  that ''  all  contracts,  appointments,  and  other  matters  authorized 
by  any  resolution  of  the  Board,  shall  be  entered  into,  made,  and  done  by  the  Chair- 
man, on  behalf  of  the  Board,  and  shall  thereupon  be  taken  to  be  the  acts  of  the 
Board ;  and  all  suits  or  other  legal  proceedings  by  or  against  the  Board  shall  be  in 
the  name  of  or  against  the  Chairman  thereof." 

Sddy  that  summary  proceedings  to  recoyer  a  sum  claimed  as  a  rate  under  the 
Act  were  improperly  brought  in  the  name  of  the  Chairman  of  the  Board,  and  should 
hare  been  in  the  name  of  the  Collector. 

This  was  an  appeal  to  the  Supreme  Court  from  the  decision  of 
James  Coutts  Crawford^  Esq.^  B.M.^  at  the  Hutt^  in  a  case  in 
which  the  respondent,  as  Chairman  of  the  Board  of  Wardens  of 
the  Western  Hutt  was  plaintiff,  and  the  appellant  was  defendant ; 
remoTed  by  consent  into  the  Court  of  Appeal,  under  the  19th 
section  of  "  The  Court  of  Appeal  Act,  1862/' 

"  The  District  Highways  Act,  1862,''  of  the  Provincial  Council 
of  Wellin^on,  and  an  Act  No.  4,  Session  X.,  of  the  same  body,* 
were  to  be  deemed  part  of  the  case. 

*  The  following  provisions  from  sections  11,  19,  and  20  of  the  first-named  Act, 
were  referred  to  during  the  rehearing  of  the  case  : — 

'*  11.  All  contracts,  appointments,  and  other  matters  authorized  bj  any  resolution 
of  the  Board  shap  be  entered  into,  made,  and  done  by  the  Chairman,  on  behalf  of 
the  Board,  and  shall  thereupon  be  taken  to  be  the  acts  of  the  Board  ;  and  all  suite 
or  other  legal  proceedings  bj  or  against  the  Board  shall  be  in  the  name  of  or  against 
the  Chairman  thereof;  but  execution  shall  only  be  levied  on  the  effects  of  the  Board, 
and  shall  not  in  any  manner  charge  or  affect  the  person  or  priyatc  property  of 
the  Chairman  or  other  member  of  the  Board.  It  shall  be  sufficient  in  all  cases  to 
describe  the  property  of  the  Board  as  such ;  and  no  suit  or  other  proceeding  against 
the  Board  shall  abate  or  be  otherwise  affected  by  any  change  of  the  members  of  the 
Board  or  the  Chairman  thereof." 

**  19.  The  Board  shall  appoint  a  Treasurer  and  a  Collector.  It  shall  be  the  duty 
of  the  Collector  to  collect  all  rates  imposed  under  this  Act,  and  pay  the  same  over  so 
soon  as  practicable,  after  they  are  collected,  into  the  hands  of  the  Treasurer.  It 
■ball  be  the  duty  of  the  Board  to  take  sufficient  security  from  such  Treasurer  and 
CoUector." 

"  20.  An  rates  leried  under  this  Act  shall  be  paid  on  demand  to  the  Collector  by 
the  occupier,  or  if  there  be  no  occupier,  by  the  owner  of  the  rated  land,  and  shall  be 
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Stellino 
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In  tlic  district  there  are  two  roads^  and  at  a  general  annual 
meeting  of  the  voters  on  Ist  Nov.,  1866,  a  Board  of  Works  was 
appointed,  of  which  the  respondent  was  the  Chairman,  and  at  the 
same  meeting  resolutions  were  passed  relative  to  the  repairing  and 
constructing  rates  of  the  two  roads. 

The  question  for  the  Court  of  Appeal  was,  whether  the  appel- 
lant was  right  in  his  contention  that  the  action  should  have  been 
brought  by  the  Collector,  and  not  by  the  Chairman. 

On  the  view  of  the  case  taken  by  the  Court  it  became  unneces- 
sary to  decide  certain  other  questions  raised,  viz.,  as  to  the 
invalidity  of  the  rate  on  the  ground  of  inequality,  and  as  to  the 
illegality  of  certain  portions  of  the  Act  as  being  ultra  vires  of  the 
Provincial  CouncU  to  enact. 

Izard  and  Pharazyn  for  the  appellant  contended  that  the 
Collector  ought  to  have  sued  under  the  Act,  supposing  it  not  to 
be  ultra  vires,  and  not  the  Chairman.     (Sees.  11  and  20.) 

Borlase  for  the  respondent. 

On  the  other  points  argued,  the  Court  expressed  no  opinion — 
the  view  of  the  case  taken  by  the  Court  rendering  it  unnecessary 

recorerable  by  summary  proceedings  at  the  suit  of  the  Collector,  or  bj  distress  of 
chattels  on  the  premises,  made  by  the  Board,  or  its  bailiff  appointed  in  writing.  Bat 
if  any  such  rate  or  part  thereof,  with  the  costs  of  reoorering  the  same,  cannot  be 
recoTcred  by  such  proceedings  or  distress  for  the  space  of  six  months  after  poeting  of 
the  assessment,  two  copies  of  a  Schedule,  setting  forth  full  particulars  of  the  amount 
of  arrears  due  and  description  of  the  land  such  owner  is  liable  for,  shall  be  prepared 
and  signed  by  the  Chairman,  one  of  which  shidl  be  posted,  and  the  other  forwarded 
to  the  Provincial  Secretary  for  publication  In  the  GoTcmment  Gazette.  If  after  the 
lapse  of  two  months  from  the  date  of  such  publication,  all  arrears  or  rates,  with 
interest,  shall  not  hare  been  paid  to  the  Collector,  the  Sheriff  of  the  district,  or  other 
person  appointed  by  the  Superintendent,  and  notified  in  the  Gazette,  shall,  on 
requisition  of  the  Board,  sell  the  whole  or  such  part  of  the  land  in  respect  of  which 
the  rate  is  in  arrear  as  the  Board  may  think  sufficient,  by  public  auction,  and  shall, 
out  of  the  proceeds,  pay  to  the  Collector  all  arrears  due,  with  interest,  and  all  costs 
incurred  in  recovering  the  same  ;  and  after  retaining  the  costs  of  such  sale,  and  all 
fees  due  to  himself  as  Sheriff  or  otherwise  in  respect  thereof,  shall  pay  the  balance,  if 
any,  to  the  Provincial  Treasurer,  who  shall  hold  the  same  for  the  owner  of  the  land 
so  sold.  A  conveyance  of  such  land,  executed  by  the  Sheriff  or  other  person  appointed 
as  aforesaid,  or  by  the  Chairman  of  the  Board,  shall  vest  the  same  in  the  purchaser 
free  from  all  incumbrances  whatsoever ;  provided  that  no  such  sale  shall  be  made 
unless  notice  of  the  intention  to  sell,  specifying  the  quantity  and  the  situation  of  the 
land  to  be  sold,  shall  be  posted  by  the  Board,  and  advertised  four  times  in  some  news- 
paper published  in  or  near  the  district,  if  such  there  be,  at  least  one  month  before  the 
intended  sale  takes  place.  And  a  return  of  all  sales  made  in  pursuance  of  this  Act 
shall  be  forwarded  to  the  Provincial  Secretary  for  publication  in  the  Q-ovenunent 
Gazette  of  the  Province  in  the  first  quarter  of  every  year." 
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to  decide  those  points.     The  case  of  Sinclair  v.  Bagge*  was       i8G7 
frequently  referred  to  in  the  argument.  "stelltno 

Johnston,  Acting  C.J.,  delivered  judgment  as  follows: —  _  jo. 
This  is  an  appeal  from  the  decision  of  a  Resident  Magistrate, 
originally  brought  in  the  Supreme  Court,  and  by  consent  removed 
to  the  Court  of  Appeal.  The  only  question  which  the  Court  thinks 
it  necessary  or  proper  to  determine  is,  whether  this  action  was 
properly  brought  in  the  Court  below.  Some  questions  of  con- 
siderable importance  have  been  raised  during  the  argument;  and, 
among  others,  the  question  of  the  applicability  of  the  decision  in  the 
case  of  Sinclair  v.  Bagge,  recently  decided  by  the  Court  of  Appeal, 
to  this  case,  has  arisen.  In  the  course  of  the  argument  we  have  been 
asked  to  consider  whether  sees.  11  and  20  of  the  District  Highways 
Act  are  or  are  not  ultra  vires ;  but  it  will  be  quite  unnecessary  to 
determine  that  on  the  present  occasion.  Both  parties  have  suggested 
that  one  or  other  of  these  provisions  are  beyond  the  powers  of 
the  Provincial  Council ;  but  supposing  both  sections  are  within 
the  powers  of  the  Council,  I  am  of  opinion  that  the  Chairman  of 
the  Board,  as  plaintiff  in  the  action  below,  could  not  recover, 
because  what  he  sues  for  is  not  one  of  those  matters  in  respect  of 
which  it  is  enacted  that  he  may  sue ;  and  it  is  expressly  enacted, 
in  respect  of  rates  to  be  recovered  summarily,  that  the  person  to 
receive  and  recover  them  by  summary  proceeding  shall  be  the 
Collector  appointed.  That  section  disposes  of  the  case.  But  it 
has  been  suggested  by  the  Counsel  for  the  respondent  that  he  is 
wiUing  to  admit  that  sec.  20  is  ultra  vires,  and  he  then  contends  it 
is  so,  but  he  will  not  admit  sec.  11  to  be  ultra  vires,  and  he  asks 
us  to  read  the  Act  as  if  sec.  20  were  absent ;  and  he  suggests 
that  if  the  rate  was  regularly  imposed,  sec.  11  is  sufScient  to  give 
the  Chairman  a  right  to  recover  rates.  But  sec.  11  will  not 
cover  that  case,  because  it  only  says,  ''All  contracts,  appoint- 
ments, and  matters  authorized  by  resolution  of  the  Board,  shall  be 
entered  into  and  done  by  the  Chairman  on  behalf  of  the  Board  '^ 
(this  is  not  such  a  matter) ;  "  and  shall  be  taken  to  be  the  act  of 
the  Board,  and  all  suits  and  legal  proceedings  shall  be  in  the  name 
of  the  Chairman.''  The  suit  is  to  be  by  the  Chairman  only  when 
the  Board  is  authorized  to  sue.  There  is  no  authority  to  show 
that  the  Board  may  sue  for  rates ;  and  although  in  the  11th  section 

*  A  report  of  the  judgment  in  this  case  was  published  in  the  Appendix  to  the 
JovmudB  of  the  House  of  Bepresentatires  for  the  year  1867,  and  is  re-published  here, 
pP0i  page  60,  for  facility  of  reference. 
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1867       it  is  stated  that  it  will  be  sufficient  to  describe  the  property  of  the 
Stbilwo"^^*^  as  such,  there  is  no  proyision  to  make  rates  the  property 
V.         of   the  Board.     The  rates  are  to  be  sued  for  and  to  be  col- 
lected in  a  certain  manner,  and  paid  over  to  the  Treasurer,  and 
expended  by  the  Board.     Here  I  am  clearly  of  opinion  that  in  the 
absence  of  any  provision  enabling  the  Chairman  to  sue  for  rates 
and  vesting  them  in  the  Board,  even  if  the  20th  section  be  uitra 
vires  and  the  11th  stands,  the  Chairman  is  not  entitled  to  sue. 
Gbesson,  J.,  Richmond,  J.,  and  Moore,  J.,  concurred. 

Appeal  allowed. 


1866  8INCLAIB.  Appeixakt;  BAGGE,  Eespondmtt. 

Oct.l7,18,&19i2a/«  under  Provincial  Act,  vaUdiiy  of— Act  ultra  rireB — Who  to  Sue — Appoini- 
~~~  meni  of  Ajuetsors, 

July  24.  ^J  "  -^^  Blenheim  Improrement  Act,  1864/*  section  14,  a  Board  of  Works  vnm 

—  empowered,  by  writing  under  their  hands,  to  appoint  one  or  more  fit  persons  to  be 

assessors  to  assess  lands.  By  section  16  any  person  thinking  himself  aggriered  by 
the  assessment  is  empowered  to  appeal  to  a  Bench  of  not  less  than  two  Justices,  to 
be  summoned  on  notice  by  the  Clerk  of  the  Resident  Magistrate  or  Justices,  which 
**  Court  of  Appeal "  shall  order  the  assessment  to  be  altered  as  it  shall  deem  neoessaiy ; 
and  "  the  said  Court "  shall  hare  power  to  order  the  costs  of  the  appeal  to  be  paid. 

Sec.  46  prorides  that  the  Board  shall  sue  or  be  sued  in  the  name  of  the  Clerk  or 
any  member,  and  actions  shall  not  discontinue  or  abate  by  the  death  or  remoTal  of  such 
Clerk  or  member :    Provided  that  the  Clerk  or  member  shall  not  be  personally  liable. 

Three  members  of  the  Board  appointed  the  two  others  to  be  assesors.  On  an 
appeal  to  a  Bench  of  Justices  under  section  16,  their  decision  was  appealed  against, 
and  the  appeal  in  the  Supreme  Court  was  removed  to  the  Court  of  Appeal. 

Held,  1,  per  Gresson,  J.,  Chapman,  J.,  and  Moore,  J.  (Johnston,  J.,  disgeniiente, 
and  Richmond,  J.,  duhitanie),  that  the  rate  was  bad  on  account  of  the  appointment 
by  the  Board  of  two  of  their  number  to  be  assessors. 

2.  Per  Johnston,  J.,  Qresson,  J.,  and  Richmond,  J.,  that  the  16th  section  of  the 
Blenheim  Improvement  Act  was  ultra  virea,  as  attempting  to  set  up  a  new  tribunal 
of  civil  judicature  inconsistently  with  the  provisions  of  the  Constitution  Act,  section 
19,  subsection  2,  and  "  The  Provincial  Councils'  Powers  Act,  1856." 

8.  Per  Johnston,  J.,  and  Richmond,  J.,  that  the  46th  section  was  uUra  virM,  as 
altering  the  practice  of  the  Supreme  Court ;  (Chapman,  J.,  thinking  ita  provisions 
separable,  and  the  former  part  thereof  valid.) 

This  case  came  before  the  Supreme  Court,  at  Wellington,  by 
way  of  appeal  from  a  decision  of  the  District  Court  of  Marlborough, 
held  at  Picton ;  and  the  hearing  was,  by  order  of  the  Supreme 
Court,  and  by  consent  of  the  parties,  referred  to  this  Court,  under 
the  provisions  of  "  The  Court  of  Appeal  Act,  1862,'^  section  19. 

This  is  a  suit  brought  by  John  Bagge,  as  Clerk  to  the  Board  of 
Works  for  the  town  of  Blenheim,  against  James  Sinclair,  of  the 
town  of  Blenheim,  merchant,  to  recover  the  sum  of  £92  98.  8d., 
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amount  of  rates  levied  upon  the  lands  of  the  defendant  within  the       i867 
town  of  Blenheim^  by  the  Board  of  Works  for  the  said  town,  under    sujclaib 
an  assessment  made  the  17th  day  of  November,  1865.  ^  v. 

By  "The  Blenheim  Improvement  Act,  1864''  (which  Act  is  to 
be  taken  as  forming  part  of  this  case),  a  Board  of  Works  was 
created  for  the  town  of  Blenheim,  under  the  title  of  '*  The  Board 
of  Works  for  the  Town  of  Blenheim,''  consisting  of  five  members. 

By  the  13th  section  of  the  Act,  the  Board  is  empowered  from 
time  to  time  to  levy  a  rate  upon  all  lands  within  the  town  of 
Blenheim,  based  upon  the  estimated  value  to  sell  of  such  lands. 

Section  14  empowers  the  Board,  by  writing  under  their  hands,  or 
of  any  three  of  them,  to  appoint  one  or  more  fit  person  or  persons 
as  assessor  or  assessors  to  assess  such  lands,  and  declares  that  the 
assessment  to  be  made  shall  specify  the  full  and  fair  value  to  sell 
of  lands,  and  the  names  of  the  owners  and  occupiers  thereof  when 
known. 

The  16ih  section  of  the  Act  provides  that — 

"  If  any  penon  shall  think  himself  aggrieyed  by  such  assessmenti  on  tho  grounds 
thai  it  indndes  any  property  for  -vrhich  he  is  not  rateable  under  this  Act,  or  that  it 
■MPBsci  his  rateable  property  beyond  its  fuU  and  fair  Talue,  or  that  the  name  or 
property  of  any  person  is  omitted  out  of  such  assessment,  or  that  the  property  of 
SDJ  person  is  assessed  below  its  full  and  fair  yalue,  the  person  so  considering  himself 
aggnered  may,  at  any  time  within  twenty-eight  days  after  public  notice  of  such 
Hioiiiment  shall  hare  been  giren  as  aforesaid,  notify  in  writing  to  the  Board  of  Works 
the  grounds  of  his  objection  to  the  assessment,  and  his  intention  to  appeal  to  a  Bench 
ci  not  lesa  than  two  Justices  of  the  Peace,  and  shall  also  send  a  similar  notice  to  the 
Cleik  to  the  Resident  Magistrate  or  Clerk  to  the  Justices,  who  shall  thereupon,  by 
adTRtiaement  in  some  newspaper  generally  circulated  in  the  town  of  Blenheim, 
•UDmon  a  meeting  of  Justices  of  the  Peace  for  the  consideration  of  appeals — such 
meeting  to  be  held  within  fourteen  days  after  the  expiration  of  the  aforesaid  twenty- 
o^t  days ;  and  in  case  it  shall  appear  that  the  appellant  is  entitled  to  reUef  on  account 
of  being  erroneously  or  too  highly  assessed,  or  that  the  name  or  property  of  any 
person  has  been  omitted  out  of  the  assessment,  or  that  the  property  of  any  person  is 
asBMnd  below  its  full  and  &ir  Talue,  the  said  Court  of  Appeal  shall  order  the  assess- 
ment to  be  altered  or  amended  in  such  manner  as  it  shall  deem  necessary;  but  the 
asMonnent  shall  not  be  questioned  or  altered  with  respect  to  any  other  person  named 
therein ;  and  the  said  Court  shall  haye  power  to  order  the  costs  of  such  appeal  to  be 
paid  by  either  the  appellant  or  the  Board,  and  the  determination  of  the  said  Court  of 
Appeal  shall  be  final  and  conclusive." 

The  Board  proceeded  to  levy  a  rate ;  and  three  members  thereof 
appointed,  in  writing,  the  other  two  members,  one  being  the 
Chairman  of  the  Board,  to  be  assessors,  who  assessed  the  lands  of 
the  defendant  and  prepared  the  assessment. 

The  assessors  received  no  consideration  for  assessing  the  lands 
or  fonning  the  assessment. 
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1867  By  the  47th  section  of  the  Act,  "  No  member  of  the  Board 

— shall,  during  the  continuance  of  his  oflSce,  become  a  contractor 

V.         with  or  hold  any  paid  office  in  the  gift  of  the  Board/' 
BAoaE.  ^  meeting  of  Justices  of  tjje  Peace  was  held  for  the  considera- 

tion  of  appeals  under  the  16th  section  of  the  Act,  and  appeals  were 
by  such  Justices  heard  and  determined,  and  the  assessment  was 
thereupon  amended  by  order  of  the  Justices. 

The  defendant  did  not  appeal  under  the  provisions  of  the  said 
Act,  and  the  amendment  made  in  the  assessment  did  not  directly 
affect  the  lands  of  the  defendant. 

The  plaintiff,  as  Clerk  of  the  Board,  sues  the  defendant  upon  the 
assessment  as  amended  by  the  Justices  or  Court  of  Appeal. 
Judgment  having  been  given  for  the  plaintiff,  the  defendant  appeals 
against  such  judgment. 

The  questions  for  the  opinion  of  the  Court  are  : — 

1.  Is  the  appointment  of  two  of  the  members  of  the  Board  as 
assessors  a  valid  exercise  of  the  powers  of  appointment  under  the 

Act? 

2.  Is  ^  The  Blenheim  Improvement  Act,  1864,^'  repugnant  to 
an  Act  passed  in  the  fifteenth  and  sixteenth  years  of  the  reign  of 
Her  Majesty,  intituled  "  An  Act  to  grant  a  Representative  Con- 
stitution to  the  Colony  of  New  Zealand  '*  ?  If  so,  is  the  Blenheim 
Improvement  Act  void? 

3.  If  the  said  Act  is  not  void,  is  the  assessment,  as  amended 
by  the  Justices  or  Court  of  Appeal,  a  valid  and  legal  assessment  as 
against  the  defendant  ? 

Johnston,  Acting  C.J.  (July  27,  1867). — ^The  case  was  argued 
by  Izard  for  the  appellant,  and  Hart  for  the  respondent,  before 
my  brothers  Gresson,  J.,  Richmond,  J.,  Chapman,  J.,  Moore,  J., 
and  myself,  on  the  17th,  18th,  and  19th  of  October  of  last  year, 
and  we  took  time  to  consider.  Circumstances  to  which  I  need 
not  advert  have  delayed  the  Court  in  delivering  judgment. 

The  Court  is  unanimously  of  opinion  that  its  judgment  ought 
to  be  for  the  appellant ;  but  inasmuch  as  the  questions  involved 
are  of  considerable  importance,  and  there  is  a  diversity  of  opinion 
among  the  Judges  as  to  the  grounds  on  which  judgment  ought  to 
be  foimded,  it  has  been  considered  desirable  that  the  opinion  of 
each  of  the  Judges  should  be  pronounced  separately.  I  shall 
therefore,  with  the  assistance  of  Mr.  Justice  Richmond,  besides 
stating  my  own  view  of  the  case,  read  the  notes  of  the  opinions  of  the 
members  of  the  Court  not  now  present,  famished  for  the  purpose. 
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It  will  be  found  that  while  the  Court  is  unanimous  in  support       i867 
of  the  appeal^  a  majority  is  of  opinion  that  the  Provincial  Act  was    gujcLAiR 
ultra  vires;   and  a  majority,  though  not  composed  of  the  same     _  v. 
Judges,  considers  the  rate  bad  on  account  of  the  appointment  by 
the  members  of  the  Board  of  two  of  its  own  members  as  assessors. 

I  proceed  to  give  my  own  view  of  the  questions  raised  by  the 
case. 

There  are  two  substantial  questions.  The  first  one  in  import- 
ance is,  whether  "  The  Blenheim  Improvement  Act,  1864,''  passed 
by  the  Provincial  Council  of  Marlborough,  is  ultra  vires  ?  The 
second  is,  whether,  supposing  the  Act  not  to  be  ultra  vires,  the 
appointment  by  the  Board  of  two  of  its  own  members  as  assessors 
was  invalid,  and  so  invalidated  the  rate? 

With  respect  to  the  first  of  these  questions,  it  is  contended, 
first,  that  the  Provincial  Council  attempt  by  the  Act  to  constitute 
or  establish  a  Court  such  as  they  are  not  by  law  empowered  to 
establish ;  secondly,  that  if  the  tribunal  which  is  to  decide  appeals 
against  the  assessment  for  the  improvement  rate  is  not  a  new 
Court,  yet  a  new  jurisdiction  is  given  to  an  old  Court  beyond  the 
powers  of  the  Provincial  Legislature ;  and  thirdly,  that  the  practice 
of  existing  Courts  is  altered  by  the  Provincial  Ordinance  beyond 
the  powers  of  the  Council. 

The  powers  of  Provincial  Councils,  in  respect  of  legislation,  are 
derived  from  the  18th  section  of  the  Constitution  Act  (15  and  16 
Vict.  c.  72),  which  empowers  the  Superintendent  of  each  Province, 
with  the  advice  and  consent  of  the  Provincial  Council  thereof,  to 
make  and  ordain  all  such  laws  and  Ordinances  "  (except  and 
subject  as  hereinafter  mentioned)  as  may  be  required  for  the  peace, 
order,  and  good  government  of  the  Province,  provided  the  same  be 
not  repugnant  to  the  law  of  England.'' 

The  exception  referred  to  in  that  enactment  is  contained  in  the 
following  section  (the  19th),  which  enacts  ''  It  shall  not  be  lawful 
for  the  Superintendent  and  Provincial  Council  to  make  or  ordain 
any  law  or  ordinance  for  any  of  the  purposes  hereinafter  mentioned, 
that  is  to  say :" 

And  here  foUow  thirteen  different  enumerated  subjects,  of 
which  two  have  regard  to  the  administration  of  justice,  viz..  No.  2 
and  No.  12.  What  is  prohibited  by  No.  2  is  the  ''  establishment 
or  abolition  of  any  Court  of  Judicature  of  Civil  or  Criminal  Juris- 
diction, except  Courts  for  trying  and  punishing  such  offences  as 
by  the  law  of  New  Zealand  are  or  may  be  made  pimishable  in  a 
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1867       summary  way,  or  altering  the  constitution,  jurisdiction,  or  practice 
Slvclaib     ^^  ^y  Court,  except  as  aforesaid/^ 

'^  Under  the  12th  subsection,  the  prohibited  matter  is  "  altering 

in  any  way  the  criminal  law  of  New  Zealand,  except  as  far  as 
relates  to  the  trial  and  punishment  of  such  offences  as  are  now  or 
may  by  the  criminal  law  of  New  Zealand  be  punishable  in  a 
summary  way  as  aforesaid/' 

But  these  provisions  of  the  Constitution  Act  have  been  modified 
to  a  certain  extent  by  "The  Provincial  Councils'  Powers  Act, 
1856,''  which,  though  not  alluded  to  in  the  case,  was  necessarily 
referred  to  in  the  argument.  That  Act  (which  was  reserved  for 
and  received  the  Royal  assent,  and  came  into  operation,  on  the  5th 
of  August,  1857),  recites  the  2nd  and  12th  subsections  of  the  19th 
section  of  the  Constitution  Act,  and  the  power  of  the  General 
Assembly  to  alter  the  provisions  of  that  Act  respecting  the  power 
of  Provincial  Councils,  subject  to  reservation  for  the  Queen's 
pleasure ;  and  enacts  first,  that  it  shall  be  lawful  for  the  Superin- 
tendent and  Council  of  any  Province  to  make  laws  "  for  altering 
the  civil  jurisdiction  of  any  Court  of  Summary  Procedure  having 
jurisdiction  in  such  Province  in  all  suits  or  proceedings  where  the 
debt  or  damage  claimed  shall  not  exceed  twenty  pounds ; "  secondly, 
"  That  the  Superintendent  and  Council  of  any  Province  may  by 
any  Acts  or  Ordinances  enact  that  certain  acts  or  omissions  con- 
trary to  the  provisions  of  such  Acts  or  Ordinances  shall  be  offences 
within  the  Province  to  which  such  Act  or  Ordinance  shall  relate, 
punishable  summarily  or  otherwise  as  may  thereby  be  directed : 
Provided  that  no  felony  shall  be  thereby  created,  nor  any  punish- 
ment or  penalty  attached  to  any  such  act  or  omission  which  shall 
exceed  six  months'  imprisonment  with  hard  labour,  or  one  hundred 
pounds  sterling  in  amount,  for  any  one  offence." 

Taking,  therefore,  the  provisions  of  the  Constitution  Act  and 
those  of  the  Act  of  1856  together,  let  us  ascertain  what  are  the 
legislative  powers  accorded  to  the  Provincial  Councils,  i.e.,  what 
subjects  are  exempted  from  the  prohibitory  language  of  the  19th 
section  of  the  Constitution  Act  respecting  Courts  of  Judicature, 
and  what  are  the  prohibitions  which  remain. 

1.  As  to  Courts  of  Civil  Jurisdiction,  it  would  appear  that  the 
power  of  the  Provincial  Legislature  is  confined  to  "altering 
the  civil  jurisdiction  of  any  (already  existing)  Court  of  Summaiy 
Procedure  having  jurisdiction  in  the  Province   in   aU  suits   or 
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proceedings  where  the  debt  or  damage  claimed  shall  not  exceed        i867 

twenty  pomids/'  Si^claih 

2.  As  to  criminal  jtirisdiction,  it  would  appear  that  the  Pro-  ^  v. 
vincial  Legislature  has  power  (1)  to  create  offences^  other  than 
felony^  pimishable  summarily  or  otherwise^  provided  the  punish- 
ment or  penalty  do  not  exceed  six  months'  imprisonment 
with  hard  labour^  or  £100;  and  (2)  to  establish  or  abolish 
"  Courts  of  Judicature  of  Criminal  Jurisdiction  for  trying  and 
punishing  offences  punishable  summarily  according  to  the  law 
of  New  Zealand^  and  to  regulate  the  trial  and  punishment  of 
such  offences/' 

Such  are  the  powers  conferred  upon  the  Provincial  Legis- 
latures^ subject  always  to  the  proviso  that  they  shall  be  null 
and  void^  under  section  53  of  the  Constitution  Act,  so  far  as 
they  may  be  repugnant  to  or  inconsistent  with  any  Act  of  the 
General  Assembly. 

The  prohibitions  by  which  the  powers  of  the  Provincial  Legis- 
lature, in  respect  of  offences  and  Courts,  are  restrained  are  these : 
They  are  prohibited  from  changing  the  criminal  law  as  to  creating 
offences,  otherwise  than  by  creating  offences  within  the  limits 
of  the  Act  of  1856,  and  from  creating  or  abolishing  or  altering 
the  constitution,  jurisdiction,  or  practice  of  any  Court  of  Criminal 
Jurisdiction,  except  Courts  for  trying  and  punishing  offences 
punishable  summarily  by  the  law  of  New  Zealand;  and  they 
are  prohibited  from  establishing  or  abolishing  any  Court  of  Civil 
Judicature,  or  altering  the  constitution,  jurisdiction,  or  practice 
thereof,  except  in  so  far  as  they  may  alter  the  civil  jurisdiction 
of  any  Court  of  Summary  Procedure  having  jurisdiction  in  all 
suits  or  proceedings  where  the  debt  or  damage  claimed  shall 
not  exceed  £20. 

Having  thus  ascertained  the  extent  of  the  powers  and  dis- 
abilities of  the  Provincial  Coimcils  created  by  the  Imperial  Act 
and  the  Colonial  Act,  I  proceed  to  examine  the  provisions  of 
"  The  Blenheim  Improvement  Act,  1864,''  the  validity  of  which 
depends  upon  the  question,  whether  it  comes  within  the  powers 
or  the  prohibition  above  defined. 

The  preamble  of  the  Act  recites  the  expediency  of  making 
provisions  for  making  and  repairing  roads  and  streets,  and  other 
pubUc  works,  and  for  draining  and  otherwise  improving  and 
managing  the  town  of  Blenheim. 

In  order  to  carry  out  this  object,  a  Board  of  Works  is  con- 
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1867  stituted  by  the  Act,  being  in  the  first  instance  a  Board  originally 
~T~~~~~~ constituted  by  a  ProTincial  Act,  called  "The  Hcton  Improf?e- 
r.  ment  Act  Amendment  Act/^  The  vacancies  in  this  Board,  after 
the  passing  of  the  Blenheim  Act  and  the  reduction  of  the  number 
below  fire,  are  to  be  filled  up  by  the  election  of  persons  quali- 
fied to  vote,  by  the  votes  of  ratepayers  who  had  paid  their 
rates,  at  an  annual  meeting  to  be  held  for  the  purpose,  or  in 
certain  cases  at  a  special  meeting  for  the  purpose  of  filling  up 
vacancies. 

The  chief  duties  of  the  Board  are  to  raise  and  expend  a 
rate  for  the  purposes  of  the  Act. 

The  rate  is  to  be  determined  on  at  a  meeting  of  the  Board 
to  be  held  within  a  month  firom  the  annual  election.  It  is  to 
be  made  for  the  following  year;  it  is  to  be  made  on  the  value 
to  sell  of  the  lands  within  the  town,  exclusive  of  any  improve- 
ment; it  is  not  to  be  less  than  one  half-penny  nor  more  than  four- 
pence  in  the  pound. 

It  is  desirable  to  look  at  the  terms  of  the  14th  section  more 
minutely  than  they  are  set  out  in  the  case,  and  also  to  mark 
the  provisions  of  the  fifteenth  section. 

"  14.  The  Board  may  from  time  to  time,  by  warrant  under 
their  hands,  or  of  any  three  of  them,  appoint  one  or  more  fit 
person  or  persons  to  be  assessor  or  assessors,  to  assess  all  such 
lands;  and  such  assessor  or  assessors  shall,  within  thirty  days 
after  the  delivery  to  them  of  the  warrant  of  their  appointment, 
return  to  the  Board  an  assessment  for  the  said  town,  or  such 
part  thereof  as  shall  be  named  in  such  warrant,  and  the  assessment 
shall  specify  the  full  and  fair  value  to  sell  of  all  lands,  exclusive  of 
improvements,  comprised  in  such  assessment,  and  the  names  of  the 
owners  and  occupiers  where  known. 

"15.  When  the  assessment  of  the  whole  town  shall  have  been 
made  or  amended  to  the  satisfaction  of  the  Board,  the  assessor  or 
assessors  shall  attach  his  or  their  names  thereto,  together  with  the 
date  of  making  or  amending  such  assessment,  and  a  certificate 
to  the  effect  that  such  assessment  so  made  or  amended  is  a  fair 
and  just  assessment,  according  to  the  best  of  his  or  their  judgment; 
and  the  Chairman  of  the  Board  shall  sign  the  same,  and  in 
some  newspaper  or  newspapers  published  or  generally  circulated 
in  the  Province  of  Marlborough  shall  cause  public  notice  to  be 
given,  that  the  said  assessment  so  made  or  amended  may  be 
inspected  at  the  ofBce  of  the  Board  of  Works  for  the  period 
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of  twenty-one  days^  during  the  usual  office  hours^  by  every  owner        1867 
or  occupier  of  property  included  in  such  assessment/'  "Sinclair" 

The  provisions  of  the  16th  section  for  appealing  against  the  v. 

assessment,  have  already  been  read  at  length;  the  only  other 
section  to  the  precise  terms  of  which  it  is  necessary  to  refer 
is  the  46th^  respecting  the  mode  of  suing  and  being  sued, 
which,  though  not  set  out  in  the  case,  was  much  discussed  at 
the  argument. 

"  46.  The  said  Board  may  sue  and  be  sued  in  the  name  of 
their  clerk,  or  any  member  of  such  Board  for  the  time  being,  and 
legal  or  equitable  proceedings  taken  by  or  against  the  Board  in  the 
name  of  anyone  of  the  Board  or  their  clerk  shall  not  abate  or  be 
discontinued  by  the  death  or  removal  of  such  clerk  or  member,  but 
the  clerk  for  the  time  being,  or  any  member  of  such  Board,  shall 
always  be  deemed  to  be  the  plaintiff  or  defendant  (as  the  case  may 
be)  in  any  such  proceedings :  Provided  always  that  the  said  Board 
and  their  clerk  respectively  shall  in  no  case  be  personally  liable, 
nor  shall  the  private  estate  and  effects  of  any  of  them  be  liable  for 
the  repayment  of  any  moneys  or  costs  or  otherwise  in  respect  of 
any  contracts  which  shall  be  made  by  them,  or  any  of  them,  or  for 
any  act,  deed,  or  matter  done  or  executed  by  them,  or  any  of  them, 
in  their  or  his  official  capacity,  and  on  the  public  service.^' 

Among  the  various  definitions  and  distinctions  of  Courts  to  be 
found  in  the  books,  I  have  not  met  with  any  one  which  specifically 
defines  ''a  Court  of  Judicature '^  as  distinguished  from  other 
Courts.  I  am  keenly  alive  to  the  danger  of  attempting  definitions 
of  words  of  so  much  importance ;  but  I  do  not  well  see  how  one  can 
fivm  any  clear  opinion  on  the  question  with  which  I  am  now 
dealing,  without  having  in  one's  mind  a  definite  idea  of  the 
meaning  to  be  attached  to  the  words  in  question. 

It  seems  to  me  that  a  Court  of  Judicature  might  be  described 
as  an  institution  consisting  of  one  or  more  persons  appointed 
hf  or  through  and  responsible  to  the  Sovereign  power  of  a  State, 
and  authorized  by  such  power,  and  obliged — on  the  motion  or 
suggestion  (according  to  duly  prescribed  forms)  of  persons  claim- 
ing the  right  to  set  it  in  motion — ^to  declare  and  interpret  the  law 
of  the  State,  if,  and  as  it  may  be  applicable,  and  if  applicable  to  apply 
it  to  particular  circumstances  alleged  (either  already  ascertained 
or  to  be  ascertained  in  manner  prescribed  by  law,  either  by  the 
Court  itself  or  by  some  ancillary  tribunal) .  Or,  more  concisely, 
it  might  be  said  that  a  Court  of  Judicature  is  a  tribunal  for  the 
VOL.  I.— Past  1.  8 
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1867        administration  of  justice  by  means  of  an  authoritative  application 
Sinclair"  ^^  *^®  ^^^  *®  particular  cases  brought  before  it  by  persons  claiming 
^'         to  be  entitled  to  its  assistance. 

Such  Courts  of  Judicature  may  be  limited  in  their  ''juris- 
diction'' (or  power  of  declaring  and  applying  the  law  to  the 
circumstances)^  in  respect  either  of  the  nature  of  the  subject- 
matter,  or  of  the  importance  of  the  cases  to  be  submitted  to  it,  as 
regards  the  pecuniary  amount  of  the  claim,  or  the  gravity  of  the 
punishment  or  penalty  to  be  inflicted,  or  of  the  nature  of  the  relief 
or  vindication  asked  for,  or  of  the  locality  within  which  the 
circumstances  have  arisen.  Now  the  words  used  in  the  19th 
section  of  the  Constitution  Act  are,  "  Court  of  Judicature  of  civil 
or  criminal  jurisdiction ;"  and  "  The  Provincial  Councils'  Powers 
Act,  1856,"  speaks  of  the  ''  Civil  jurisdiction  of  a  Court  of 
Summary  Procedure." 

If,  therefore,  I  apply  the  above  tests  to  the  ca«e  now  before 
me,  the  question  I  have  to  consider  is,  whether  or  not  the  tribunal 
or  body  which  the  Blenheim  Improvement  Act  empowers  to  give  a 
final  determination  as  to  the  justice  and  equality  of  the  assessment 
made  for  the  purpose  of  the  rate  to  be  raised  according  to  its 
provisions,  is  or  is  not  a  Court  of  Judicature.  If  it  be,  there  can 
be  no  doubt  that  it  is  one  of  civil,  and  not  one  of  criminal 
jurisdiction.  It  is  called  a  Court  of  Appeal  in  the  Act;  and 
although  the  use  of  that  denomination  might  have  been  insufficient 
of  itself  to  settle  the  question  as  to  the  intention  of  the  Provincial 
Legislature,  if  there  had  been  good  reasons  aliunde  for  doubting 
such  intention,  it  is  not  to  be  overlooked  that  the  Provincial 
Council  does  call  it  a  Court,  and  a  Court  of  Appeal.  Now 
when  we  look  at  the  special  provisions  respecting  this  Court 
of  Appeal,  we  find,  first,  that  it  is  to  be  set  in  motion  by  some 
person  aggrieved  by  the  assessment  under  the  Act, — some 
one  who  alleges  that  he  has  a  right  to  have  the  law  on  the  subject 
applieJ  to  the  circimistances  of  his  case,  inasmuch  as  the  assess- 
ment, if  unamended,  would  render  him  liable  to  pay  a  rate 
founded  upon  it,  though  it  was  unjust  and  unequal. 

In  order  to  get  redress,  the  appellant  has  to  adopt  a  prescribed 
mode  of  proceedings,  notifying  within  a  certain  time  to  the  Board 
of  Works  his  intention  to  appeal.  And  the  tribunal  to  which  he 
must  appeal — the  Coiui;  of  Appeal — ^is  empowered,  eo  nomine^  if  it 
shall  appear  that  the  appellant  is  entitled  to  relief  on  any  of  the 
grounds  enumerated  in  the  14th  section,  ^o  give  him  redress 
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by  ordering  the  assessment  to  be  altered  or  amended  in  such       1867 
manner  as  it  shall  deem  necessary ;  and  it  is  further  provided    Sinclair 
that  "  the  said  Court  *'  shall  have  power  to  order  the  costs  of  the         »• 
appeal  to  be  paid  by  either  the  appellant  or  the  Board ;  and, 
furthermore,  the  determination  of  the  said  Court  of  Appeal  is  to 
be  final. 

Thus  we  have  a  tribunal — (to  the  constitution  of  which  I  shall 
presently  advert), — ^an  individual  setting  it  in  motion, — a  complaint 
of  a  violation  of  a  right, — ^power  in  the  tribunal  to  consider  and 
finally  determine  on  the  circumstances  of  the  particular  case, — and 
further,  a  power  to  apply  the  law  and  to  award  redress  by  alteration 
or  amendment  of  the  instrument  which  unjustly  estimates  the 
charge,  and  according  to  which  the  rate  is  to  be  levied, — and  a 
power  of  adjudicating  costs  (without  limit)  in  favour  of  or  against 
the  complajnant. 

The  constitution  of  this  Court,  moreover,  is  not  unimportant. 
It  is  constituted  of  a  Bench  of  not  less  than  two  Justices  of  the 
Peace.  Now  the  word  *'  Bench ''  has  not,  as  far  as  I  know,  any 
specific  technical  meaning,  but  may  mean,  in  poptdar  sense,  one 
or  more  individuals  sitting  in  a  judicial  capacity.  The  Bench  in 
question,  however,  is  not  to  be  an  aggregation  of  Justices  casually 
assembled,  or  assembled  in  Petty  Sessions,  or  at  any  ordinary 
sitting  prescribed  by  or  known  to  the  law,  but  is  a  meeting  of 
Justices  for  the  consideration  of  appeals  under  this  Act,  summoned 
pursuant  to  a  certain  notice,  and  to  meet  at  a  certain  time.  Now 
although  Justices  of  the  Peace  have,  virtute  officii,  certain  judicial 
duties  and  powers,  those  duties  and  powers  are  defined  by  law,  and 
are  to  be  exercised  in  manner  prescribed  by  law ;  and  Justices  may 
be  component  parts  of  different  tribunals. 

Thiis,  in  England,  the  General  Quarter  Sessions  of  the  Peace, 
the  Petty  Sessions,  and  the  Special  Sessions  held  under  particular 
Statutes,  although  all  composed  of  Justices  of  the  Peace,  are 
certainly  dilSerent  Courts  or  tribunals.  In  New  Zealand,  Justices 
may  sit  together  under  different  authorities  in  the  exercise  of 
different  jurisdictions,  as,  for  instance,  as  Petty  Sessions  for 
summary  proceedings  by  way  of  order  and  conviction,  or  as 
Judges  in  the  civil  jurisdiction  under  the  Resident  Magistrates' 
Ordinances  and  Acts — and  in  either  case,  they  constitute  a  Court. 
Now,  if  the  appeal  under  the  Act  in  question  had  been  given 
to  a  Court  of  Petty  Sessions  summoned  or  meeting  in  the 
usual  way,  or  to  Justices  sitting  in  the  exercise  of  their  civil 
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1867  jurisdiction  in  the  ordinary  way,  it  might  well  have  been  con- 
v;,v..T  .r^  tended  that  this  Act  does  not  constitute  a  new  Court  or  tribunal. 
r.  but  merely  alters  the  jurisdiction  in  respect  of  subject-matter  and 
mode  of  redress  of  an  existing  one.  But  the  question  would 
then  arise,  whether  the  alteration  is  one  of  the  civil  jurisdiction  of 
a  Court  of  Summary  Procedure  having  jurisdiction  in  all  suits 
or  proceedings  when  the  debt  or  damage  claimed  shall  not  exceed 
twenty  pounds.  Now,  should  it  be  contended  that  the  Justices 
sitting  in  the  exercise  of  the  civil  jurisdiction  under  the  Resident 
Magistrates'  Acts,  constitute  such  a  Court,  it  might  be  argued, 
in  the  first  place,  that,  so  sitting,  they  have  not  jurisdiction  in 
all  suits  and  proceedings  within  that  pecuniary  limit,  there  being 
several  cases  in  which  they  are  expressly  prevented  .by  the  law 
of  the  Colony  from  acting  (as  where  title  to  land,  &c.,  comes 
into  dispute)  ;  and,  in  the  next  place,  it  might  I  think  be 
conclusively  answered,  that  whatever  "the  civil  jurisdiction" 
of  such  Court  may  be,  which  it  is  competent  for  Provincial 
Councils  to  alter,  it  cannot  be  the  jurisdiction  in  respect  of 
the  pecuniary  limit;  for,  if  so,  they  might  get  rid  of  all  such 
limitation,  and  give  the  summary  tribunal  jurisdiction  to  any 
amount — ^which  it  would  seem  most  improbable  that  the  Legis- 
lature should  have  intended.  It  may  rather  be  conjectured 
that  the  civil  jurisdiction  which  they  are  to  have  power  to  alter 
is  in  respect  of  the  natare  of  the  subject-matter  of  complaint 
or  of  the  remedy  to  be  awarded,  and  not  the  pecuniary  amount  of 
either.  In  the  Provincial  Act  under  consideration,  there  is  no 
limit  as  to  the  pecuniary  extent  of  the  grievance  of  which  the 
party  may  complain,  or  to  the  amount  of  costs  which  may  be 
awarded,  or  as  to  the  extent  to  which  the  Court  may  alter  the 
assessment.  I  am  of  opinion,  therefore,  that  this  cannot  be  called 
an  alteration  of  the  civil  jurisdiction  of  a  Court  of  Summary 
Procedure,  which  can  be  made  by  virtue  of  "The  Provincial 
Councils  Act,  1856.^'  But  I  also  think  that,  on  the  proper 
interpretation  of  the  local  Act,  it  cannot  be  held  that  the  appeal 
is  given  to  any  existing  tribunal.  It  seems  to  me  that  an^tempt 
is  made  to  erect  a  new  tribunal — a  Court  of  Civil  Judicature — 
within  the  meaning  of  the  prohibitions  of  the  19th  section  of  the 
Constitution  Act.  The  case  ia  not  like  one  of  those  in  which 
£nglish  Statutes  give  appeals  to  the  already  constituted  Court 
of  Quarter  Sessions;  and  it  seems  to  me  that  this  is  as  much 
a  new  Court  as  if  it  had  not  been  provided  that  the  members  of  it 
should  be  Justices  of  the  Peace. 
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Having  thns  disposed  of  the  first  two  branches  of  the  principal       i867 
question,  I  have  now  to  consider  the  third,  namely,  whether  the   "gij^i^^i^  ' 
Blenheim  Act  is  or  is  not  ultra  vires,  on  account  of  its  having     ^  «?. 
attempted,    by    section   46,    to   alter   the    practice    of    Courts 
which  Provincial  Councils  have  no  power  to  interfere  with,  in 
violation  of  the  prohibition  contained  in  the  2nd  subsection  of 
the   19th    section    of    the    Constitution  Act.      Now,   the  46th 
section  of   the  local   Act,  which  professes  to   provide  for  the 
mode  in  which  the  Board  is  to  sue  and  be  sued,  is  not  by  its  terms 
confined  to  proceedings  in  Courts  such  bs  the  local  Legislatures 
can  deal  with,  but  must  apply  equally  to  these  and  to  Resident 
Magistrates'  Courts  having  the  extended  jurisdiction  above  dE20, 
to  District  Courts,  and  to  the  Supreme  Court. 

The  section  in  question  provides  (though  in  a  clumsy  way), 
first,  for  a  nominal  plaintiff  or  defendant  to  represent  the  Board  in 
legal  and  equitable  proceedings ;  secondly,  for  the  non-abatement 
or  the  continuance  of  the  suit,  on  the  death  or  removal  of  such 
nominal  party ;  and,  thirdly,  for  the  exoneration  of  such  party  or 
any  member  of  the  Board  from  payment  of  costs  or  payment  of 
moneys  in  respect  of  any  official  acts  or  contracts,  out  of  their 
private  estates.  I  may  mention  in  passing  that  I  have  failed  to 
find  any  provisions  in  the  Act  whereby  parties  to  actions  or  suits 
who  succeed  against  the  Board,  are  to  obtain  execution  for  costs  or 
damages.  But  it  may  be  asked,  whether  it  can  be  contended  that 
the  power  of  suing  and  being  sued  in  the  name  of  a  nominal  or 
official  party,  and  the  personal  immunity  of  such  party  or  of  the 
Board,  are  matters  only  of  the  practice  of  the  Courts  in  which 
such  proceedings  are  taken.  Are  they  not  substantial  rights  given 
to  the  Board  for  the  benefit  of  the  public,  and  not  mere  rules  of 
practice  in  particular  Courts  ?  To  this  I  would  reply,  that  it  seems 
to  me  they  are,  indeed,  something  beyond  mere  rules  of  practice, 
but  also,  that  they  do  affect  the  practice  of  the  Courts  above 
aUuded  to.  With  respect  to  the  provision  that  on  the  death  or 
removal  of  the  nominal  plaintiff  or  defendant  (the  derk  or  a 
member  of  the  Board),  the  suit  shall  not  abate  or  be  discontinued, 
but  such  clerk  for  the  time  being,  or  any  member  (!)  shall  always 
be  deemed  to  be  plaintiff  or  defendant,  it  seems  pretty  clear  that 
this  is  a  matter  of  practice.  But  it  may,  perhaps,  be  urged  that 
at  all  events  as  regards  the  Supreme  Court,  there  is  no  material 
alteration  of  the  practice,  but  that  the  practice  enacted  is  in  con- 
sonance with  the  rules  (see  Supreme  Court  Reg.  Gen.  381  and 
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1867  382),  which  provide  for  the  substitution  of  legal  representatives 
Sinclair  ^^^^  the  death  of  parties,  by  suggestions  on  the  record ;  but  the 
^'  answer  is,  that  the  Blenheim  Act  does  not  require  a  suggestion  to 
be  entered,  and  provides  that  the  clerk  for  the  time  being,  or  any 
member,  shall  be  the  party ;  and  this  clearly  seems  an  alteration  in 
the  practice  of  the  Supreme  Court.  And  the  same  may  be  said 
respecting  the  practice  of  the  District  Court.  I  do  not  myself  see 
how  these  provisions  in  this  section  of  the  local  Act  can  be 
dissevered,  and  one  portion  established  as  valid  while  another  is 
rejected  as  being  ultra  vires.  The  mode  of  suing  and  being  sued 
is  the  matter  dealt  with  in  the  section,  and  if  the  Provincial 
Legislature  in  dealing  with  that  has  gone  beyond  its  powers  in  any 
respect,  it  seems  to  me  that  the  whole  enactment  respecting  it  is 
invalid.  If  that  be  so,  the  appellant  must  succeed  even  if  the  rate 
was  imposed  by  virtue  of  enactments  not  beyond  the  powers  of  the 
Council. 

Now,  to  conclude  with  respect  to  this  part  of  the  case.  If  the 
opinion  at  which  I  have  arrived,  namely,  that  the  provisions  for 
appeal  to  the  Court  of  Appeal  mentioned  in  the  Blenheim  Act, 
are,  for  both  or  either  of  the  reasons  I  have  mentioned,  beyond 
the  powers  of  the  Provincial  Legislature,  it  seems  clear  that 
the  rate  (which,  and  not  the  assessment,  creates  the  charge,) 
is  null  and  void ;  and  that  it  cannot  be  argued  with  any  propriety 
that  the  provisions  for  making  and  recovering  it  can  be  valid, 
notwithstanding  that  the  prescribed  mode  of  altering  and  amend- 
ing the  assessment  on  which  it  is  based  is  uUra  vires^  and 
that  the  mode  of  recovery  is  by  means  of  a  practice  which  the 
Provincial  Legislature  had  no  power  to  establish. 

The  power  to  appeal  against  the  assessment  is  the  only 
security  given  by  the  Act  to  the  inhabitants  against  an  unjust 
charge;  and  the  Provincial  Council  evidently  did  not  mean  to 
make  them  pay  a  rate  until  they  had  had  an  opportunity  of 
disputing  the  correctness  of  the  assessment.  For  these  reasons,  I 
am  of  opinion  that  the  assessment  and  rate  were  invalid ;  and 
that,  at  all  events,  the  rate  could  not  be  recovered  under  the 
powers  of  the  46th  section. 

I  come  now  to  the  second  main  question  of  importance  in  the 
case,  namely,  whether  the  rate  or  the  assessment  is  void  in 
consequence  of  the  appointment  by  three  members  of  the  Board, 
of  the  two  other  members,  to  be  assessors  under  the  14th  section. 

A  majority  of  the  Judges  are  of  opinion  that  this  mode  of 
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appointment  invalidated  the  assessment  and  rate;  but^  without        1867 
going  very  minutely  into  this  part  of  the  case,  I  feel  bound    Sinclair 
to  state,  that  after  having  given  my  best  attention  to  the  argu-         v. 
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ments,  and  that  respectful  consideration  which  is  due  to  the 
expressed  opinions  of  my  brothers  Gresson,  J.,  Chapman,  J.,  and 
Moore,  J.,  I  am  unable  to  come  to  the  conclusion  at  which 
they  have  arrived ;  and  that  now,  as  at  the  hearing  of  the  case, 
I  am  by  no  means  satisfied  that  the  appointment  was  bad,  or, 
at  all  events,  that  it  was  more  than  an  irregularity  which  did 
not  affect  the  validity  of  the  assessment  or  rate.  I  am  not 
satisfied  that  the  Board  had  any  power  granted  to  them,  or 
any  trust  vested  in  them,  such  as  come  within  the  doctrines 
and  practice  of  Courts  of  Equity,  which  some  of  my  learned 
brethren  consider  applicable  to  the  case ;  or  that  the  appointment 
of  assessors  was  "  an  execution  of  a  power''  or  of  a  "  trust''  which 
would  subject  the  Board  to  the  equitable  jurisdiction  of  this 
Court. 

It  seems  to  me  that  the  provision  of  the  Act  on  this  subject 
merely  authorizes  the  Board  to  employ,  imder  a  warrant,  persons 
whom  they  may  think  fit  and  qualified  to  perform  the  work  of 
assessing — ^that  is,  describing  and  valuing  the  property  to  be  rated, 
for  the  purpose  of  levying  the  rates,  and  that,  too,  not  con- 
clusively, but  subject  to  investigation  and  correction  by  a  tribunal 
having  judicial  powers. 

I  think  there  was  no  estate  or  interest  in  any  property 
vested  in  the  Board,  with  which  they  dealt  in  appointing  the 
assessors;  and  the  assessors  got  no  power  over  any  estate  or 
interest  in  any  property  by  the  appointment.  The  power  and 
duty  of  the  Board  to  elect  fit  persons  to  assess,  and  the  power  and 
duty  of  the  assessors  to  make  the  assessment,  were,  no  doubt, 
powers  and  duties  with  moral  obligations  attached  to  them ;  but  I 
doubt  whether  the  obligations  were  such  as  could  be  subjects 
of  proceedings  in  a  Court  of  Equity.  Perhaps  the  Board  might 
be  liable  to  a  mandamus,  directing  it  to  appoint  assessors,  if 
it  neglected  to  do  so;  but  can  it  be  suggested  that  proceedings 
could  be  taken  against  the  Board  as  trustees,  for  a  breach  of  trust 
in  choosing  unfit  assessors,  or  for  the  undue  execution  of  the 
power  of  appointing?  With  regard  to  the  execution  by  the 
assessors  of  their  power  and  trust,  it  is  provided  that  the  incor- 
rectness or  irregularity  of  the  assessment  is  to  be  the  subject 
of  an  i^ypeal  to  which  the  assessors  are  not  to  be  the  respondent 
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1867       parties^  but  in  which  the  Board  are  to  pay  the  costs  to  successful 
appellants. 

I  was  a  good  deal  impressed  by  the  argument  arising  from  the 
use  of  the  word  ^^satisfaction''  in  the  15th  section  of  the  Act; 
for  it  does  seem  at  first  inconsistent  that  the  Board  which  is  to  be 
satisfied  with  the  assessment  should  be  composed  in  part  of 
persons  with  whose  action  they  are  to  be  satisfied;  but  the 
inconsistency^  I  think^  would  not  arise  if^  as  occurs  in  the  present 
case,  there  was  a  majority  of  three,  who  could,  if  dissatisfied, 
refuse  to  act  upon  the  assessment  of  the  other  two.  Moreover, 
the  satisfaction  of  the  Board  is  not  conclusive  as  to  the  correctness 
of  the  assessment.  The  assessment  is  in  fact  only  suggestive,  as  a 
basis  of  the  rate,  till  the  time  for  inspection,  appeal,  and  amendment 
has  passed. 

This  kind  of  appointment  may  be  more  or  less  inconvenient 
and  improper,  as  the  offices  of  boardman  and  assessor  may  be  more 
or  less  incompatible  with  each  other,  under  certain  circumstances ; 
but  it  does  not  follow  that  it  is  necessarily  invalid :  and  it  is 
bonceded  that  there  is  no  doubt  it  would  have  been  competent  for 
the  Legislature,  if  it  had  chosen,  to  give  the  power  to  the  Board 
to  appoint  some  of  its  members  to  the  office. 

With  regard  to  the  question  of  interpretation  of  the  actual 
words  of  the  14th  section,  in  the  absence  of  any  improbability 
that  the  majority  of  the  Board  should  have  power  to  appoint  one 
or  more  of  its  members  to  do  the  work  of  assessors,  either  on  the 
score  of  public  policy  or  from  a  consideration  of  the  context,  I 
confess  I  do  not  see  any  reason  why  they  should  be  taken  to 
exclude  it,  if  they  are  capable  of  including  it :  and  it  seems  to 
me  that  they  are. 

And  now,  lastly,  I  am  by  no  means  satisfied  that,  even  if  the 
appointment  of  the  assessors  was  in  this  respect  irregular,  it 
necessarily  follows  that  the  rate  would  be  bad.  The  assessors  do 
not  make  the  rate ;  their  assessment  is  open  to  correction  at  the 
instance  of  any  person  aggrieved  by  it;  and  if  not  altered  on 
appeal,  it  may  be  presumed  to  be  a  fair  and  just  one ;  and  if  so,  it 
can  be  a  matter  of  little  importance  by  whom  the  assessment  was 
made. 

But  with  regard  to  both  the  points  arising  on  this  part  of  the 
case,  respecting  which  I  differ  firom  the  majority  of  the  Court,  I 
wish  to  be  understood  as  speaking  with  some  diffidence ;  and  I  am 
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glad  I  am  not  obliged  to  base  my  judgment  in  favour  of  the       1867 
appellant  on  them  or  either  of  them.  Siwclaib 

On  the  whole,  then,  having  come  to  the  conclusion,  for  the  «. 
jneasons  I  have  stated,  that  the  assessment  as  amended  by  the 
Justices,  and  the  rate,  were  not  binding  on  the  appellant,  because 
the  Act  assuming  to  give  the  Court  of  Appeal  power  to  alter  and 
amend  the  assessment  was  substantially  ultra  vires  in  respect  of 
matters  essential  to  the  validity  of  the  rate  and  its  enforcement,  I 
am  of  opinion  that  this  appeal  must  be  allowed,  and  the  judgment 
of  the  District  Court  reversed  with  costs. 

Gresson,  J. — In  this  case  three  questions  have  been  reserved 
for  the  consideration  of  the  Court. 

First,  Whether  the  appointment  of  the  Blenheim  Board  of 
Works  of  two  of  its  members  as  assessors  is  a  valid  exercise  of 
the  powers  of  appointment  vested  in  the  Board  by  '^  The  Blenheim 
Improvement  Act,  1864 ''  ? 

Secondly,  Whether  the  Act  is  repugnant  to  the  New  Zealand 
Constitution  Act  ? 

Thirdly,  If  the  Act  be  not  void,  whether  the  assessment  as 
amended  by  the  Justices  is  a  valid  and  legal  assessment  against  the 
appellant  ? 

I  propose  to  consider  the  second  question  first. 

In  order  to  determine  whether  or  not  the  Blenheim  Act  is  ultra 
vires,  we  must  consider  its  provisions  in  connection  with  the  New 
Zealand  Constitution  Act  as  modified  by  "  The  Provincial  Councils' 
Powers  Act,  1856,''  which  latter  Act,  although  not  referred  to  in 
this  case,  must,  for  the  determination  of  this  question,  be  considered 
as  forming  part  of  it. 

The  Constitution  Act  prohibits  Provincial  Councils  from  making 
laws  for  the  establishmeot  of  any  Court  of  Civil  or  Criminal 
Jurisdiction,  except  Courts  for  trying  such  offences  as  by  the  law 
of  New  Zealand  are  or  may  be  made  punishable  in  a  summary  way, 
and  from  altering  the  constitution,  jurisdiction,  or  practice  of  any 
such  Court  as  aforesaid. 

I  think  that  the  16th  section  purports  to  establish  a  Court 
of  Civil  Jurisdiction.  It  designates  the  tribunal,  which  it  specifies 
as  a  Court  of  Appeal, — and  we  are  bound  to  give  to  the  language 
used  its  ordinary  construction,  unless  we  gather  from  the  Act  itself 
that  it  was  not  the  intention  of  the  Legislature  so  to  use  it ;  and  I 
do  not  find  anything  in  the  Act  from  which  it  can  be  inferred  that 
the  terms  used  are  not  to  be  understood  in  their  ordinary  sense. 
VOL.  I.— Paet  1.  9 
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1867  The  only  civil  jurisdiction  exercised  by  Justices  of  the  Peace 

Sinclair  ^i^^i^^g  ^  ^  Court  is  that  which  they  derive  from  the  Resident 
p.  Magistrates'  Courts  Ordinance ;  and  it  is  restricted  to  claims  of 
debt  or  damage  not  exceeding  £20,  and  obviously  falls  very  far 
short  of  such  questions  as  the  Court  constituted  by  the  Blenheim 
Act  might  have  to  determine^  involving,  amongst  others,  questions 
of  title  to  land,  from  the  taking  cognizance  of  which  the  Justices 
are  expressly  prohibited  by  "The  Resident  Magistrates'  Courts 
Amendment  Ordinance,  1856/' 

"The  Provincial  Councils'  Powers  Act,  1856,"  empowers 
Provincial  Councils  to  make  laws  for  altering  the  civil  jurisdiction 
of  Courts  of  Summary  Procedure  having  jurisdiction  in  the  Pro- 
vince in  all  suits  or  proceedings  where  the  debt  or  damage  claimed 
shall  not  exceed  £20. 

If  it  be  contended  that  the  Blenheim  Act  does  not  constitute  a 
new  Court,  but  only  gives  to  one  already  constituted  an  altered 
jurisdiction,  such  as  is  authorized  by  the  last-mentioned  Act,  I 
answer  that  such  a  construction  assumes  that  the  Provincial 
Councils'  Powers  Act  enables  Provincial  Legislatures  to  enlarge 
indefinitely  the  jurisdiction  of  Justices  of  the  Peace,  a  con- 
struction that  is  quite  inconsistent  with  the  provisions  of  "The 
Resident  Magistrates'  Courts  Amendment  Act,  1856,"  which  was 
passed  immediately  before,  and  which  restricts  the  jurisdiction 
of  the  Justices  within  narrower  limits  than  those  assigned  by 
the  Resident  Magistrates'  Ordinance  firom  which  their  jurisdiction 
is  derived. 

Being  of  opinion  that  the  Blenheim  Act  is  ultra  virea,  for 
the  reasons  I  have  mentioned^  it  becomes  unnecessary  to  decide 
the  other  questions  submitted  for  our  consideration.  I  may  state, 
however,  that  I  retain  the  opinion  entertainted  by  me  at  the 
hearing,  that  the  appointment  by  the  Board  of  two  of  its  members 
as  assessors  was  not  a  valid  exercise  of  the  powers  vested  in  it 
by  the  Act.  The  mode  of  appointment  provided  by  the  Act 
(sec.  14),  viz.,  by  warrant  under  the  hands  of  the  members  of 
the  Board,  to  be  delivered  to  the  appointees,  seems  to  me  incon- 
sistent with  the  supposition  that  the  appointors  and  appointees 
may  be  the  same  persons.  Still  more  so  the  provisions  of  the 
15th  section,  requiring  that  the  assessment  shall  be  made  or 
amended  to  the  satisfaction  of  the  Boards  and  signed  by  the 
Chairman,  before  it  can  be  inspected. 

If  the  Legislature  attached  any  value  to  the  approval  of  the 
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Board  (and  that  it  did^  I  think^  may  be  assumed  from  the  fact       1867 
of  its  requiring  the  assessment  to  be  so  approved  before  being    sixclaib 
submitted  for  public  inspection)^  it  is  plain  that  such  approval^  «• 

where  the  assessors  and  members  of  the  Board  are  the  same 
persons,  adds  nothing  to  the  force  of  the  certificate  of  the 
assessors.  The  offices  of  assessor  and  member  of  the  Board, 
therefore,  appear  to  me  to  be  incompatible. 

Richmond,  J. — I  concur  with  my  brothers  Johnston,  J.,  and 
Gresson,  J.,  in  holding  that  the  16th  section  of  the  Blenheim 
Improvement  Act  is  ultra  vires. 

In  the  first  place,  it  is  dear  that  the  enactment  of  the  16th 
section  is  not  within  the  exceptional  class  of  cases  in  which  Pro- 
vincial Legislatures  may  establish  Courts  and  alter  jurisdictions. 
The  question  then  is,  can  the  section  be  understood  otherwise  than 
as  purporting  to  establish  a  Court  of  Judicature?  The  section 
affects,  in  terms,  to  establish  a  Court  which  it  calls  a  Court  of 
Appeal.  Is  this  institution  which  the  Ordimance  pretends  to 
establish  really  a  Court  of  Judicature  ;  that  is,  would  the  institu- 
tion be  such  if  the  enactment  were  valid  ? 

I  shall  at  once  assume  that  any  public  body  authorized  to  give 
judicial  decisions  is  a  Court  of  Judicature.  The  question  is  then 
narrowed  to  the  inquiry,  whether  the  decisions  of  the  Justices  under 
the  16th  section  would  be  judicial  decisions  ? 

The  essential  characteristics  of  a  judicial  decision  appear  to  be 
— First,  that  it  is  always  given  in  a  litigation  of  some»sort.  Lord 
Mansfield  says  (in  Medhurst  v.  Waiie,  3  Burrows,  1259),  that  a 
judicial  act  is  always  supposed  to  be  done  pendente  lite ;  secondly, 
that  it  is  authoritative,  being  in  general  considered  binding 
upon  parties  and  privies,  and  in  some  cases  upon  all  the  world. 
Tried  by  these  two  tests,  the  decisions  of  Justices  under  sec- 
tion 16  would  plainly  be  judicial  acts,  for  the  section  supposes 
a  litigation  closed  by  a  judgment.  This  conclusion  might  even 
seem  too  plain  for  argument;  yet  it  is  desirable  to  point  out 
in  what  particulars  the  functions  of  the  Justices  are  distinguishable 
from  those  of  assessors.  These  latter  have,  in  the  execution  of 
their  duty,  to  determine  upon  the  same  questions  of  value  and 
rateaUIity  as  may  aftewards,  on  appeal,  come  before  the  Justices ; 
but  it  will  be  perceived  that  their  decisions  are  wanting  in  both 
the  qualities  of  judicial  determination  which  I  have  indicated. 

I  conclude  that  the  16th  section  cannot  be  understood  other- 
wise tiian  as  legally  affecting  to  establish  a  Court  of  Judicature. 
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1867  I  am  further  of  opinion  that  the  46th  clause  is  tdtra  vires. 

SiKCLAiK  '^®  Provincial  Legislatures  cannot  alter  the  practice  of  the 

superior  Courts  of  the  Colony.  They  cannot  therefore  confer 
on  natural  persons  or  bodies  politic  the  right  of  appearing  in 
those  Courts  as  litigants  otherwise  than  in  the  usual  mode — 
otherwise^  that  is,  than  in  their  own  names.  Litigation  in  the 
name  of  a  person  who  is  a  complete  stranger  to  the  cause  of 
action  is  not  a  usual  mode.  The  case  of  actions  at  law  brought 
by  a  trustee  is  of  course  very  different,  the  whole  legal  interest 
being  in  the  plaintiff.  Nominal  or  representative  plaintiffs, 
when  admitted  to  sue,  are  admitted  (as  in  the  case  of  Super- 
intendents of  Provinces  under  '^The  Provincial  Lawsuits  Act, 
1858,'')  by  virtue  of  special  Acts  of  the  Greneral  Assembly. 
There  is  no  general  rule  of  practice  recognizing  such  a  class 
of  plaintiffs;  and  although  enactments  authorizing  suits  by 
nominal  plaintiffs  are  familiar  to  the  Courts,  yet  every  firesh 
provision  of  this  kind  is  a  fresh  exception  to  the  general  rule 
of  practice  which  prescribes  the  appearance  as  plaintiff  of  the 
very  party  to  whom  the  cause  of  action  has  accrued. 

So  much  on  the  assumption  that  the  provision  for  suing  by 
the  Clerk  is  separable  from  the  provisions  (on  the  argument 
admitted  to  be  quite  indefensible)  which  follow.  Those  pro- 
visions, however,  in  my  opinion,  are  not  separable  from  the 
former  part  of  the  clause.  If  separable,  the  provisions  respecting 
abatement  being  void,  the  right  to  proceed  in  an  action  in  the 
Supreme  Court,  or  to  revive  a  judgment,  would  on  the  death 
of  the  nominal  plaintiff,  vest  in  his  personal  representative 
(Reguke  Generates,  381,  368) — results  plainly  not  intended  by 
the  Provincial  Legislature,  and  in  all  probability  substantially 
objectionable.  The  intent,  therefore,  is  not  better  served  by 
rejecting  a  part  of  the  enactment  than  by  holding,  as  I  do, 
the  whole  to  be  void. 

I  wish  to  add,  that  had  the  respondent  been  appointed  under 
section  19  to  receive  the  rate,  the  case  would  have  been  open  to  a 
different  consideration  on  this  head. 

I  have  been  compelled  to  express  an  opinion  on  the  validity  of 
the  Ordinance,  because  I  continue  to  feel  some  doubt  whether  the 
objection  which  weighs  so  much  with  some  Members  of  the  Court, 
relative  to  the  appointment  by  the  Board  of  two  of  its  members  to 
be  assessors,  is  sustainable. 

On  the  argument  it  was  attempted  to  liken  the  case  to  that  of 
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the  donee  of  a  power  to  appoint  new  trustees,  exercising  the  power       1867 
by  appointing  himself;  and  it  was  assumed  that  such  an  appoint-  ""s^olair 
ment  would  in  all  cases  be  bad.  «• 

This  assumption,  in  the  first  place,  does  not  appear  to  be  quite 
well  founded.  There  seems  to  be  no  decided  case  on  the  subject ; 
and  Mr.  Lewin,  in  his  work  on  Trusts,  p.  432,  does  no  more  than 
say,  that  ^'  the  question  is  often  asked,  whether  the  donee  of  the 
power  can  appoint  himself  a  trustee  ?  ^^  expressing  at  the  same 
time  his  own  opinion  that  such  an  appointment  would  be,  in 
general,  open  to  objection.  In  the  second  place,  the  present 
question  is,  not  whether  persons  intrusted  with  the  power  of 
selecting  fitting  agents  for  a  particular  public  duty,  can  appoint 
themiselyes,  or  can  concur  in  such  an  appointment,  but  whether 
persons  so  intrusted  can  be  appointed  by  a  quorum  of  their 
colleagues.  But,  lastly,  the  supposed  analogy  appears  to  be  quite 
mistaken.  An  argument  founded  upon  the  principles  of  equity  in 
regard  to  trusts  of  property  is  surely  out  of  place  in  a  case  of  this 
nature.  The  only  precedents  at  all  in  point  are  those  relating  to 
municipal  appointments.  Section  47  of  the  Ordinance  makes 
it  clear  that  there  is  no  general  objection  to  the  appointment 
by  the  Board  of  its  own  members  to  offices  in  its  gift.  It  may 
be  argued  that  this  section  impliedly  permits  such  appointments 
to  any  unpaid  office. 

The  only  argument  against  the  appointment  in  which  I  can  see 
the  least  weight,  is  that  the  ftmction  of  boardman  and  assessor  are 
incompatible.  According  to  the  analogy  of  the  English  cases  on 
corporate  offices,  this  objeection  would  not  yitiate  the  appointment 
to  the  assessorship,  but  woidd  vacate  the  seat  of  the  boardman 
who  accepted  the  appointment :  Milbvard  v.  Thatcher  (2  Term 
Reports,  81) ;  The  King  v.  William  Pateman  (ib.  777) .  The  result 
as  to  the  validity  of  the  assessment  might,  however,  as  pointed  out 
by  Mr.  Justice  Chapman,  be  the  same. 

I  agree  that,  under  section  15,  the  Board  appears  to  possess  some 
supervising  power  over  the  assessment ;  and  hence  it  may  be 
deduced  that  the  public  security  for  a  just  assessment  is  impaired 
by  the  union  in  one  and  the  same  individual  of  the  powers  of 
assessor  and  member  of  the  Board.  Looking,  however,  to  the 
doubtful  nature  of  this  control  over  assessment  which  the 
Board  possesses,  and  to  the  terms  of  ^section  47,  this  ground  does 
not  appear  to  me  very  sure,  and  I  prefer  to  base  my  judgment  on 
the  other  grounds  of  objection  rather  than  upon  this  one. 
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1867  Chapman,  J. — ^This  is  an  appeal  to  the  Supreme  Court  at 

siNCLAiB^   Wellington,  and  referred  by  the  learned  Judge,  with  the  consent 

»  of  the  parties,  to  this  Court,     The  facta  have  been  already  stated 

^^■*  |)y  jif ,  Justice  Johnston.  It  has  been  contended  on  behalf  of 
the  appellant  (the  defendant  in  the  Court  below),  that  he  ought  to 
have  had  judgment  on  two  distinct  grounds,  either  of  which 
was  sufficient  to  invalidate  the  rate  imposed  by  the  Board  of 
Works  at  Blenheim.  These  grounds  are:— (1.)  That  the  nominal 
plaintiff,  the  Clerk  of  the  said  Board,  had  no  locus  standi  to 
sue  at  all,  inasmuch  as  the  46th  section  of  the  local  Act, 
under  which  the  rate  was  made,  is  ultra  vires,  as  affecting  or 
altering  the  practice  of  the  Supreme  Court— one  of  the  subjects 
of  legislation  forbidden  to  Provincial  Councils  by  the  19th 
section  of  the  Constitution  Act.  (2.)  Assuming  that  the  46th 
section  is  not  ultra  vires,  that  then  the  rate  itself  is  invalid, 
inasmuch  as  the  instruction  of  the  local  Legislature  has  been 
violated  by  the  improper  mode  of  appointing  the  assessors  under 
the  14th  section  of  the  local  Act. 

Assuming  for  the  present  the  validity  of  the  local  Act,  I 
propose  to  consider  the  second  ground  of  appeal  first.  The 
14th  section  of  the  local  Act  authorizes  the  Board  "  from  time 
to  time,  by  warrant  under  their  hands,  or  the  hands  of  any  three  of 
them,  to  appoint  one  or  more  fit  person  or  persons  to  be  assessor 
or  assessors  to  assess  all  lands,''  &c.  In  pursuance  of  this 
authority,  the  Board  appointed  two  of  their  own  members  to 
be  assessors,  for  the  purpose  of  making  a  valuation  of  lands  liable 
to  the  rate.  It  is  contended  that  by  appointing  some  of  them- 
selves assessors,  the  Board  has  not  effectually  exercised  the 
authority  conferred  upon  them,  and,  therefore,  that  the  rate 
founded  on  the  valuation  of  the  assessors  so  appointed  is  bad. 
This  view  I  think  correct,  though  it  is  not  without  reluctance  that 
I  have  arrived  at  a  conclusion  which  must  disturb  the  arrange- 
ments of  the  Blenheim  Board  of  Works.  All  authority,  whether 
given  by  a  statute  or  by  a  private  person,  must  be  strictly 
pursued.  In  order  to  determine  whether  this  has  or  has  not  been 
done  in  the  case  before  us,  we  must  ascertain  the  intention  of  the 
local  Legislature  from  the  language  which  it  has  employed. 
Taking  the  common  use  of  language,  I  think  it  must  be  obvious, 
that  where  a  body  of  men  in  empowered  to  elect  or  appoint  another 
body  of  men,  with  functions  differing  from  but  andlliary  to 
its  own,  the  Legislature  could  not  have  intended  that  they  should 
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or  contemplated  that  they  would  appoint  some  of  themselves.  It  1867 
seem  to  me,  that  if  the  local  Legislature  had  so  intended,  some "  gnrcLAiH~ 
such  words  as  ^' shall  elect  or  appoint  out  of  their  own  body 
one  or  more  assessor  or  assessors/'  &c.  would  have  been  employed. 
That  such  enabling  words  have  not  been  used,  seems  to  me 
to  afford  a  presumption — and  by  no  means  a  weak  one — ^that 
such  was  not  the  intention  of  the  local  Legislature.  When 
we  look  at  the  functions  of  the  two  bodies — that  is,  the  distinct 
acts  which  each  has  to  perform — I  think  that  the  presumption 
is  greatly  strengthened,  or  rather  is  converted  into  certainty. 
It  is  the  Board  of  Works  which  is  empowered  to  make  the 
rate,  and  they  do  so  upon  a  valuation  to  be  made  by  the 
assessors;  and  it  seems  to  me  that  the  ratepayers  are  deprived 
of  an  important  security  intended  by  the  Legislature,  if  the 
valuing  body  is  identical  with  the  rate-making  body,  instead  of 
being  distinct,  independent,  and  indifferent.  The  two  functions 
are  distinct,  though  the  one  be  preliminary  to  the  other;  and 
that  distinctness  is  inseparable  firom  the  intention  of  the  Legis- 
lature, and  if  it  be  lost  by  making  the  two  bodies  coalesce,  that 
intention  is  defeated.  It  is,  indeed,  the  fact  of  the  same  indi- 
viduals continuing  to  exercise  both  functions,  and  not  the  mere 
circumstance  of  the  appointment,  which  seems  to  me  to  constitute 
the  fatal  vice  of  the  proceeding.  In  England,  if  one  of  the  members 
of  a  Municipal  Corporation  be  chosen  to  fill  an  incompatible 
office,  the  election  is  not  void,  but  his  seat  as  a  member  is 
vacated.  If  that  had  been  done  here,  I  am  not  aware  that  the 
appointment  itself  could  have  been  deemed  invalid;  but  the 
assessor  has  continued  to  act  as  a  member  of  the  Board,  and 
that,  I  think,  vitiates  the  act  of  the  Board.  I  do  not  say  that  the 
appointment  was  invalid.  We  are  not  called  upon  to  decide  that; 
it  is  no  part  of  the  case.  What  we  are  required  to  determine  is, 
the  act  of  a  body  constituted  as  described — ^that  is,  the  rate. 

As  this  disposes  of  the  case  in  favour  of  the  appellant,  it  is 
unnecessary  to  go  into  the  other  principal  ground  of  appeal;  but 
as  it  has  been  raised  and  very  fully  ai^ed,  I  will  not  abstain  firom 
expressing  my  views  on  the  subject.  I  am  inclined  to  think  that 
the  objection  cannot  be  supported.  I  think  the  4f6th  section  is 
divisible.  The  first  portion  is  as  follows . — ^'  The  said  Board  may 
sue  and  be  sued  in  the  name  of  their  Clerk  or  of  any  member  of 
the  Bcmrd  for  the  time  being.''  I  see  no  alteration  or  invasion  of 
the  practice  of  the  Supreme  Court  in  this.    The  local  Legislature 
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1867  Aimishes  to  the  Court  a  plaintiff  whom  it  can  accept  in  accordance 
~SiNCLAiB  ^^*^  ^^  practice ;  and  therefore  the  enactment  so  far  is  not  ultra 
«.  vires.  But  in  all  that  follows,  the  practice  of  the  Court  is  altered 
and  invaded  at  every  point ;  yet  that  portion  of  the  46th  section 
does  not  come  into  question  in  the  case  before  us.  In  the  only 
part  of  the  section  which  does  come  into  question  in  this  Act, 
namely,  the  place  of  Mr.  Bagge  on  the  record,  I  think  there  is  no 
violation  of  the  Constitution  Act.  It  has  been  suggested  by  one 
of  my  learned  brothers,  that  the  two  parts  of  the  46th  section 
cannot  be  separated,  because  the  first  part  does  not  give  the  Court 
a  plaintiff  absolutely  and  unconditionally,  but  only  a  plaintiff 
clogged  with  the  incidents  and  conditions  named  in  the  latter  part 
of  the  section.  I  was  at  first  much  impressed  with  this  view,  but 
on  a  very  careful  reading  of  the  sections,  I  recur  to  my  original 
opinion,  namely,  that  the  early  part  of  the  section  is  divisible  from 
the  latter  portion,  and  is  not  ultra  vires.  I  think  that  the  Acts  of 
the  Provincial  Legislatures  should  be  sustained  by  the  Courts, 
unless  they  are  clearly  repugnant  to  the  19th  section  of  the 
Constitution  Act;  and  that  they  should  never  be  pronounced  invalid 
to  a  greater  extent  than  is  necessary  to  eliminate  the  vicious 
portion. 

Moore,  J. — ^This  is  an  appeal  from  the  District  Court  of  Marl- 
borough, holden  at  Picton,  to  the  Supreme  Court  at  Wellington, 
and,  by  consent  of  the  parties,  ordered  to  be  heard  before  this 
Court. 

After  the  judgments  which  have  been  given,  it  is  unnecessary 
to  state  again  the  fsicts  of  the  case. 

The  questions  for  the  opinion  of  the  Court  are : — 

1.  Is  the  appointment  of  two  of  the  members  of  the  Board 
as  assessors  a  valid  exercise  of  the  power  of  appointment 
under  this  Act  ? 

2.  Is  "  The  Blenheim  Improvement  Act,  1864,''  repugnant 
to  an  Act  passed  in  the  fifteenth  and  sixteenth  years  of 
the  reign  of  Her  Majesty,  intitided  "  An  Act  to  grant 
a  Representative  Constitution  to  the  Colony  of  New 
Zealand;''  if  so,  is  the  Blenheim  Improvement  Act  void  ? 

3.  If  the  said  Act  is  not  void,  is  the  assessment,  as  amended 
by  the  Justices  or  Court  of  Appeal,  a  valid  and  legal 
assessment  as  against  the  defendants  ? 

If  the  case  is  to  be  treated  as  one  of  the  execution  of  a  power, 
or  analogous  thereto,  then  I  think,  upon  every  principle  upon 
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which^  according  to  my  understanding  of  the  matter^  the  Court       i867 
acts  in  such  cases^  the  appointment  referred  to  in  the  first  question    giycLAm"" 
is  not  a  valid  exercise  of  the  power  of  appointment  under  the  Act.     _  o. 
If  the  case  is  to  be  treated  rather  as  one  of  the  performance  of  a 
trust,  or  as  analogous  thereto,  than  of  the  execution  of  a  power, 
then  also,  I  think,  upon  every  principle  upon  which  the  Court, 
according  to  my  understanding  of  the  matter,  acts  in  such  cases, 
the  appointment  in  question  was  not  a  due  performance  of  the 
trust.     If,  again,  the  case  is  to  be  treated  as  one  in  which  interest 
and  duty  conflict,  or  may  conflict,  then  also  I  think  the  appoint- 
ment in  question  cannot  be  supported.     To  cite  authorities  for 
these  things  would  be  simply  to  transcribe  so  much  of  the  treatises 
on  powers  and  the  law  of  trusts,  respectively,  as  relates  to  these 
matters. 

If,  however,  the  case  is  not  to  be  treated  as  a  case  of  the 
execution  of  a  power,  nor  as  a  case  of  the  performance  of  a  trust, 
nor  as  a  case  in  which  interest  and  duty  conflict,  or  may  conflict, 
but  rather  as  a  case  of  construction — simply  construction,  that  is, 
of  the  sections  of  the  Blenheim  Act  in  question  bearing  upon  the 
subject-matter  of  appeal — ^then,  I  take  it,  the  question  is,  what  was 
the  intention  of  the  framers  of  the  sections  in  question  ?  Now, 
the  intention  is  in  all  cases  to  be  gathered  from  the  language — the 
words  in  which  the  intention  is  expressed.  I  need  not  repeat  the 
sections  here.  But  if  the  intention  of  those  who  framed  these 
sections  had  been  that  the  Board  itself  should  or  might  assess, 
what  could  have  been  easier  than  to  have  said  so  ?  If,  again,  the 
intention  had  been  that  the  Board  itself  should  or  might  assess,  or, 
in  the  alternative,  should  or  might  appoint  assessors,  what  could 
have  been  easier  than  to  have  said  so  ?  If,  once  more,  the  intention 
had  been  that  the  Board  should  or  might  appoint  themselves,  or 
any  two  or  more  of  themselves,  as  assessors,  nothing  could  have 
been  easier,  apparently,  than  to  have  said  so ;  however  absurd,  or, 
if  not  absurd,  at  least  unnecessary,  such  a  proceeding  may  appear. 
None  of  these  things,  however,  is  said ;  on  the  contrary,  language 
is  used  in  the  15th  section  to  express  the  intention  of  the  users, 
which,  as  I  read  it,  clearly  shows  their  intention  to  have  been  that 
the  Board  and  the  assessors  should  be  diiBferent  and  distinct  persons, 
with  distinct  and  separate  functions.  I  therefore  think  that  the 
first  question  must  be  answered  in  the  negative.  This  makes  it 
unnecessary  for  the  decision  of  the  case  to  give  an  answer  to  the 

second  question.     And  I  <;onfess  to  not  having  considered  it  so  as 
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1867  tbat  I  most  be  held  bounds  on  any  future  occasion  on  vhich  it  may 
Sikclaib"  ^^®  '^^  ^^  necessary  to  the  decision  of  the  case  to  give  an  answer 
V-  to  it^  by  such  answer  as  I  give  now^  which  is^  that^  as  it  seems  upon 
the  authorities^  that  such  an  enactment  as  the  46th  section  of  the 
Blenheim  Act  is  divisible^  the  Act  is  not  repugnant  to  the 
Constitution  Act ;  though  I  am  not  to  be  understood  as  saying 
that  but  f(»r  such  divisibility  it  would  be  so  repugnant.  The  third 
question  must  necessarily^  if  the  first  be  answered  in  the  negative, 
be  ako  so  answered ;  and  the  appeal,  I  think,  shcfold  be  allowed, 

with  costs. 

Appeal  allowed,  and  judgment  of  the  District 

Court  reversed;  with  costs. 
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JRe^.  Gen,  1866,  SuleM  40,  41,  61,  66,  76,  79,  80.     Construction  of— Wool  and  Oil       ^ov.  9. 
Secnriiies  Act,  1868,  sec.  1 — Pleading — Setting  out  Title — Actual  Posaeeeion. 

It  b  not  necessary,  under  Rule  76  (Beg.  Ghen.  1856),  in  an  action  founded 
on  actual  possession,  to  set  out  in  the  declaration,  anj  other  title  than  mere 
possesdoQ ;  and  that  rule,  in  providing  that  when  a  party  shall  relj  on  a  deed,  con- 
tract, or  document  in  writing,  he  shall  set  it  out,  does  not  applj  to  hia  relying  on  it 
at  the  trial,  hut  in  pleading. 

When  the  plaintiff,  in  support  of  a  declaration  averring  that  he  was  in  the  lawful 
possession  of  sheep,  produced  a  security  granted  to  him  hy  the  actual  possessor 
under  "  The  Wool  and  Oil  Securities  Act,  1868,"  it  was  held,  that  although  under 
Bide  80  that  averment  must  he  taken  to  mean  "actual"  possession,  and  so  there 
would  have  been  a  &tal  variance  between  the  allegation  and  the  proof  but  for  the 
Act  of  1868,  the  provision  of  section  1  of  that  Act,  that  the  person  making  an 
advance  "  shall  be  deemed  to  all  intents  and  purposes  to  be  the  owner  thereof  and 
in  possession  of  the  same,"  made  the  security  tendered  in  evidence  proof  of  the 
"actual"  possession  averred. 

There  is  a  distinction  in  the  operation  of  Bule  76  between  cases  of  right  of 
action  founded  on  written  contracts  and  others  foimded  on  property. 

The  defendants  tendered  evidence  for  the  purpose  of  showing  that  the  plaintiffs 
had  notice  at  the  date  of  their  security  of  a  mortgage  on  the  same  sheep ;  which 
was  held  to  have  been  properly  rejected,  both  because  the  mortgage  had  not  been 
proved,  and  because  by  Bule  79,  when  in  an  action  for  possession  or  conversion  of 
goods  a  defendant  shall  rely  upon  ownership  or  right  in  himself  or  a  third  person, 
he  shall  set  forth  specifically  the  facts  out  of  which  such  right  shall  arise,  and  the 
defendants  had  not  set  forth  such  facts.  The  word  ''  rely,"  in  Bule  79,  has  a 
different  meaning  from  the  same  word  in  Bule  76. 

The  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
the  Court. 

By  arrangement^  no  Counsel  appeared  on  either  side. 

Arney^  C.J.  (9th  November),  delivered  the  judgment  of  the 
Court.* 

*  Amey,  C J*.,  Johnston,  J.,  Gresson,  J.,  Bichmond,  J.,  and  Ward,  J. 
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1868  T^^^^  ^s  ^^  appeal  from  the  decision  of  the  Supreme  Court,  in 

J-.  Canterbury,  making  absolute  a  rule  for  a  new  trial.     The  plaintiffs 

V.         below  are  the  appellants. 

The  declaration  alleged : — That  on  or  about  the  8th  January, 
1868,  the  defendants  wrongfully  seized,  took,  and  carried  away, 
and  deprived  the  plaintiffs  of  the  use  and  possession  of  the  plaintifis' 
goods  then  being  in  the  lawful  possession  of  the  plaintiffs — that  is 
to  say,  the  wool  of  21,000  sheep  depasturing  on  the  Teviotdale 
run,  in  the  Province  of  Canterbury — and  converted  the  said  wool 
to  the  defendants'  own  use. 

The  defendants  pleaded  two  pleas  : — 

1.  That  the  wool  in  the  declaration  mentioned  was  not  the 
property  of  the  plaintiffs,  nor  were  they  in  the  lawful  possession 
of  it,  in  manner  and  form  in  the  declaration  mentioned,  as  against 
the  defendants. 

2.  That  the  defendants  did  not  convert  to  their  own  use,  or 
wrongfully  take,  seize,  and  carry  away,  or  deprive  the  plaintiffs  of 
the  use  and  possession  of  the  wool  in  the  declaration  mentioned, 
in  manner  therein  alleged. 

At  the  trial  before  Gresson,  J.,  the  plaintiffs,  in  sup- 
port of  their  allegation  of  ownership  and  possession  of  the' 
wool  in  question,  tendered  in  evidence  a  written  instrument 
purporting  to  be  a  security  under  "  The  Wool  and  Oil  Securities 
Act,  1858."  To  this  the  defendants  objected — 1st,  That,  not 
having  been  pleaded,  it  was  inadmissible  under  B.G.  76.  2nd, 
That  the  proof  did  not  support  the  possessory  title  relied  on. 
But  in  support  of  this  latter  objection,  B.O.  80  does  not  appear  to 
have  been  referred  to,  either  at  the  trial  or  before  the  Court  in 
Banco.  The  learned  Judge  overruled  the  objections,  and  the 
instrument  was  admitted. 

The  rule  now  appealed  against  was  made  absolute,  on  the 
ground  that  the  ruling  of  the  learned  Judge  was  erroneous. 

The  respondents  also  questioned  another  ruling  of  the  learned 
Judge  at  the  trial,  and  it  may  become  necessary  to  consider  the 
validity  of  their  objection. 

On  cross-examination  of  H.  P.  M.  Aynsley,  one  of  plaintiffs' 
witnesses,  and  their  agent  at  Christchurch,  defendants'  counsel 
proposed  to  ask  the  witness  if  he  had  had  notice  of  a  mortgage  of 
the  sheep  by  Major  Reader,  the  owner  of  the  sheep,  to  Mr.  Waitt, 
the  defendants'  testator  ?  This  question  was  objected  to  on  behalf 
of  the  plaintiffs,  as  not  open  to  defendants  on  the  pleadings ;  and 
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the  learned  Judge  allowed  the  objection.     The  rejection  of  this       I868 
evidence  is  specified  in  the  role  nisi  (together  with  some  other      j^^^ 
grounds  now  abandoned)  as  one  of  the  grounds  for  a  new  trial ; 
and  the  respondents  are  therefore  at  liberty  to  resort  to  this 
ground,  if  necessary,  to  maintam  their  rule. 

It  will  be  convenient,  in  the  first  place,  to  consider  what 
necessity  there  would  be,  independently  of  R.  O.  76,  for  setting 
forth  the  wool  security  in  the  declaration.  Under  Rule  41, 
the  declaration  must  state  specifically  all  such  matters  of  fact 
as  are  material  and  necessary  to  constitute  the  plaintiff's  right 
of  action;  that  is  to  say,  to  show  that  a  right  of  action  has 
accrued  to  the  plaintiff,  and  that  such  right  is  still  subsisting: 
and  by  Rule  40  the  declaration  is  sufficient,  if  it  state  this 
much.  Clearly,  it  is  not  meant  that  the  declaration  shall  state 
the  whole  case  of  the  plaintiff.  This,  we  say,  is  clear  both 
upon  the  terms  of  Rules  40  and  41,  and  by  inference  from  other 
rules.  It  was  never  intended  to  reverse  the  principle  of  English 
pleading,  that  it  is  not  necessary  to  anticipate  the  answer  of 
the  adverse  party.  Rule  56  may  be  referred  to  in  proof  of 
this  assertion.  Nor  was  it  intended  wholly  to  reverse  the  rule, 
that  matter  of  evidence  shall  not  be  pleaded  (see  Rule  51) ; 
though  it  is  certain  that'  some  matters,  which  in  the  English 
system  are  treated  as  evidentiary,  must  in  New  Zealand  appear 
on  the  record.  As  there  will  be  occasion  to  show  more  at 
lai^e,  it  would  involve  practical  absurdity  to  require  the  plaintiff 
to  state  his  whole  case  in  the  declaration.  And  it  may  be 
safely  laid  down  as  the  fundamental  principle  of  pleading  in  force 
here,  as  well  as  in  England,  that  it  is  enough  for  each  litigant, 
by  each  of  his  successive  pleadings,  to  disclose,  on  the  assumption 
of  the  truth  of  the  matter  pleaded  (whether  affirmative  or 
negative),  B,primd  facie  title  to  the  judgment  of  the  Court. 

Pursuing  the  inquiry  as  to  what,  in  any  given  case,  the  plaintiff 
ought  to  state  in  his  declaration,  for  the  purpose  of  disclosing 
such  a  primd  facie  right,  we  have  to  advert  to  a  distinction 
between  rights  of  action  founded  on  contract,  and  rights  of 
action  founded  on  property.  Where  the  right  of  action  is  of 
the  former  class,  it  exists  as  against  some  particular  person, 
and  not  as  against  the  world  at  large;  and  the  plaintiff  seeks 
from  that  person  the  performance  of  an  obligation,  or  compen- 
sation for  the  breach  of  an  obligation,  created  and  defined  by 
the  contract.     The  existence  of  the  contract  and  its  terms,  so 
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1868  far  as  they  define  the  right  and  duty  insisted  upon  by  the  plaintiff^ 
— i^TI  are  therefore  facts  material  to  sustain  the  action^  and  must  be 
V.  stated  in  the  declaration.  Bights  of  action  founded  upon  property 
are  open  to  a  different  consideration.  Some  such  rights  of  action 
may,  like  actions  on  contracts,  be  asserted  against  persons  who 
stand  to  the  plaintiff  in  some  particular  relation  in  respect  of 
the  subject-matter  of  the  suit.  There  may  exist  between  the 
parties  some  privity  in  estate,  possession,  or  tenure ;  as  between 
lessor  and  lessee,  tenant  for  life  and  remainder*man,  mortgagor 
and  mortgagee,  or  as  between  coparceners,  joint  tenants,  and 
tenants  in  common ;  or  some  other  special  connection  in  regard  to 
the  subject-matter;  as,  in  the  case  of  easements,  between  the 
owners  of  the  dominant  and  the  servient  tenements  respectively. 
In  all  these  cases,  and  in  others  which  might  be  named,  it  wiU 
generaUy  be  necessary  (under  our  procedure)  that  the  declaration 
should  contain  a  statement  of,  or  at  least  a  reference  to,  so 
much  of  the  plaintiff's  title  as  will  show  the  peculiar  capacity 
in  which  he  is  suing ;  for,  without  such  statement  or  reference, 
it  would  be  impossible  to  define  the  obligation  which  it  is 
sought  to  enforce.  But,  on  the  other  hand,  there  are  rights 
of  property  which  the  owner  or  occupier  is  entitled  to  insist 
upon  against  all  the  world — general  obligations  not  created  by 
the  agreement  of  the  parties,  nor  arising  out  of  any  particular 
transaction  between  them,  but  imposed  on  all  persons  indifferently 
by  the  law  of  the  land.  These  obligations,  being  amongst  the 
general  incidents  of  ownership  and  lawful  possession,  do  not 
require  to  be  specifically  defined  in  the  declaration  of  a  plaintiff 
who  seeks  to  enforce  them.  Moreover,  it  is  a  principle  of  law, 
applicable  both  to  real  and  personal  property,  that  actual 
possession  is  an  absolutely  sufficient  title  against  a  mere  wrong- 
doer, and  is  presumptive  evidence  of  the  right  of  possession 
and  of  property  against  all  the  world.  Therefore,  on  the  funda- 
mental rule  of  pleading  above  stated,  it  is  enough  for  a  plaintiff, 
whose  actual  possession  has  been  interfered  with,  to  lay  what 
is  called  *'  a  title  of  possession "  against  the  person  alleged  to 
have  committed  the  injury,  and  who,  at  this  stage  of  the  pro- 
ceedings, appears  to  be  a  mere  wrong-doer.  (Stephen  on  Pleading 
(6th  edition),  p.  243.)  The  English  form  of  laying  such  a  title 
in  respect  of  goods  and  chattels,  is  to  allege,  "  that  the  plaintiff 
was  lawfully  possessed  of  them  as  of  his  own  property .''  The 
plaintiff  may  or  may  not  have  a  better  title  than  mere  possession. 
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but  lie  is  not  required,  in  the  first  instance^  to  set  it  forth;  isrs 
for  he  has  a  presumptive  right,  founded  upon  the  possession  ^^^ 
itself,  which  is  primd  facie  sufficient.  The  allegations  of  his  ^r. 
declaration  are  consistent  with  his  being  entitled  to  an  estate, 
either  absolute  or  qualified,  under  written  instruments.  They 
are  also  consistent  with  his  not  being  so  entitled.  In  support 
of  those  allegations,  he  is  entitled  at  the  trial  to  produce,  if 
necessary,  deeds  evidencing  his  title  to  any  present  and  imme- 
diate estate;  or,  on  the  other  hand,  he  may  rely  merely  on 
possession.  Whether  the  plaintiff  be  a  chimney-sweep  who  has 
lawfully  become  possessed  of  a  jewel  as  the  finder,  or^'a  nobleman 
to  whom  the  same  jewel  has  descended  as  an  heir-loom  through 
ten  generations,  the  form  of  declaring  against  a  mere  wrong- 
doer will  be  the  same — and  we  may  add,  the  ultimate  success 
of  the  action  also. 

And  it  is  altogether  reasonable  that  this  generality  in  the 
first  averments  in  an  action  should  be,  in  this  class  of  cases, 
permitted.  Where  the  defendant  is  a  stranger,  in  the  legal  sense, 
the  plaintiff  sometimes  cannot  possibly  know  at  the  time  he 
declares,  and  can  never  be  supposed  then  to  know,  what  case 
he  will  be  required  to  make  at  the  trial;  for  he  cannot  tell 
what  case  he  will  have  to  meet.  The  whole  nature  of  the  contest 
obviously  depends  on  the  line  of  defence  adopted.  He  may 
conjecture,  or  have  reason  to  expect,  for  instance,  that  a  question 
of  pedigree  may  arise  in  the  case ;  but  it  would  be  absurd  to 
call  upon  him  to  set  forth  at  once  the  whole  title  of  his  ancestors. 
Suing  for  trespass,  or  even  suing  in  ejectment  for  possession, 
he  does  not  sue  as  heir,  though  he  may  not  ultimately  succeed 
without  proof  of  heirship.  Meantime  it  is  sufficient  if  his 
declaration,  and  each  successive  pleading,  disclose,  on  the 
assumption  of  its  truth,  his  primd  facie  right  to  judgment.  On 
no  rational  principle  can  the  plaintiff  in  such  a  case  be  required 
to  set  forth  the  instrument  (if  any)  imder  wliich  he  immediately 
claims;  for  with  equal  reason  he  might  be  called  upon  to 
show  how,  and  from  whom,  the  conveying  party  in  thi^t  instru- 
ment d^ved  his  title,  and  so  on  (as  Sergeant  Stephen  reasons) 
ad  infinitum,  or  at  least  until  the  plaintiff  reached  the  source 
of  title  in  the  Crown. 

Hitherto  we  have  spoken  of  actions  founded  upon  actual 
possession.  There  may  be  some  difference  in  the  case  of  actions 
founded,  not  upon  actual  possession  at  the  time  of  the  wrong 
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1868  complained  of  (jtis  possessionia) ,  but  upon  a  rights  at  that  time 
'  subsisting^  to  obtain  possession  {jtis  possidendi) .  B.  O.  80  points 
at  this  distinction.  It  prescribes  that  ''in  an  action  for  trespass 
upon  land^  or  for  wrongftdly  taking  and  carrying  away  plaintiff's 
goods^  when  the  plaintiff  shall  allege  a  lawAil  possession  by  himself 
of  the  land  or  goods^  this  shall  be  taken  to  mean  that  the  plaintiff 
had  actual  possession  at  the  time  of  the  trespass/'  .  .  .  We 
omit  what  follows,  because  it  seems  only  intended  to  impose  a 
restriction  upon  the  defendant^  and  not  to  affect  the  present 
question.  The  Commissioners  appointed  to  inquire  into  a  system 
of  procedure  for  the  Supreme  Court,  appear  to  suppose^  that  iinder 
our  existing  Rules,  the  plaintiff,  in  an  action  for  conversion,  should 
not  allege  possession  ''  in  a  case  where  the  right  of  action  grows 
out  of  a  right  of  ownership,  which  has  never,  in  fact,  been 
accompanied  by  possession.  The  right  to  possess,''  say  the  Com- 
missioners,  ''  being  alone  essential  to  the  plaintiff's  right  of  action, 
that  right  alone  will  be  averred ;  and  the  facts  out  of  which  that 
right  shall  arise  in  the  particular  case  will  be  set  forth.  And  in 
a  foot-note  the  Commissioners  advert  to  the  distinction  made  in 
the  language  of  the  civil  law  between  jus  possessionia  and  jus 
possidendi  (2nd  Report,  p.  78,  folio  ed.)  These  observations  are 
cited  merely  as  suggestive;  for  it  is  plain  that  they  can  be  allowed 
no  influence  upon  the  interpretation  of  Rule  80. 

Coming  now  more  closely  to  the  consideration  of  the  particular 
case  before  the  Court,  it  appears  to  us  that,  apart  from  the  special 
provisions  of  "The  Wool  and  Oil  Securities  Act,  1858,"  the 
plaintiff's  averment  in  the  present  action,  that  the  wool  was,  at  the 
time  of  the  alleged  trespass,  in  his  lawful  possession,  must,  under 
Rule  80,  mean  that  the  wool  was  then  in  his  actual  possession;  so 
that  his  proof  varied  from  his  allegation.  The  allegation  seems 
to  be  essential,  whether  the  action  be  regarded  as  in  the  nature  of 
trespass  or  trover.  In  either  case,  the  actual  possession  at  the 
time  of  the  wrong  committed  {jus  possessionis) ,  or  the  right  at  that 
time  to  immediate  possession  {jus  possidendi) ,  is  needed  to  maintain 
the  action :  Ward  v.  Macaviey  (4  T.  R.  489) ;  Gordon  v. 
Harper  {7  T.  R.  9) ;  Bradley  v.  Copley  (1  C.  B.  685).  And 
though  it  is  a  principle  of  the  common  law  that  the  general 
property  of  chattels  personal  (here  averred  to  be  in  the  plain- 
tiffs) primd  facie  draws  to  it  the  possession  as  to  all  civil  pur- 
poses (2  Saund.  47  a),  yet  such  possession  being  constructive 
only,  could  not,  we  thinks  under  Rule  80^  be  averred  as  actual 
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possession.     And  it  seems  not  unreasonable  that  the  holder  of  one       1868 
of  these  securities  should  state  specifically,  when  enforcing  his  lien      milks 
against  the  possessor  of  the  flock  of  which  he  claims  the  fleeces,      ^  v. 
how  the  lien  which  gives  him  so  strange  an  interest  was  created, 
and  what  are  the  terms  of  the  instrument.     The  person  in  posses- 
sion of  the  sheep  may  be  no  trespasser  in  the  ordinary  sense,  or  in 
any  sense.     The  parties  are  rather  a  species  of  tenants  in  common, 
between  whom  there  is  privity  in  possession. 

But  in  our  opinion  this  case  turns  on  the  special  provisions  of 
"  The  Wool  and  Oil  Securities  Act,  1858.''  By  section  1  of  that 
Act,  it  is  enacted,  that  the  person  making  the  advance  upon  a 
security  within  the  Act,  shall  be  entitled  to  the  wool  in  the  security 
mentioned,  and  shall  be  deemed,  to  all  intents  and  purposes,  to  be 
the  owner  thereof,  and  in  possession  of  the  same.  It  appears  to 
us  that,  under  this  provision,  the  security-holder  is  entitled  to  aver 
himself  to  be,  or  to  have  been,  at  any  particular  time  during  the 
existence  of  the  security,  in  actual  possession  of  the  wool  hypothe- 
cated. The  Wool  and  Oil  Securities  Act,  being  of  later  date,  would 
of  course  control  ''The  Supreme  Court  Rules  Act,  1856,''  under 
which  Rule  80  first  acquired  the  force  of  law.  The  only  question  is 
whether  ''The  Supreme  Court  Act,  1860,"  by  re-enacting  the 
Rules  of  Procedure,  may  not  have  reversed  this  state  of  things,  so 
that  Rule  80  would  now  control  the  Act  of  1858.  We  are,  how- 
ever, of  opinion  that  the  Act  of  1860  has  not  this  operation ;  on 
the  ground  of  the  common  presumption  against  implied  repeals ; 
and  on  the  further  ground  that  the  re-enactment  of  the  Rules  of 
Procedure  in  1860  could  not  have  been  intended  to  do  more  than 
continue  to  them  their  then  existing  force  and  operation. 

The  plaintifib  being  thus,  by  virtue  of  the  Act  of  1858,  entitled 
to  treat  themselves  as  having  been  in  actual  possession  of  the  wool 
at  the  time  of  the  alleged  injury,  there  was  nothing  to  prevent  them 
firom  declaring  upon  that  possession  in  the  ordinary  way.  For  the 
reasons  already  stated,  they  were  not  compelled  to  show  title,  but 
justified  in  declaring  against  the  defendants  as  mere  wrong-doers. 
Operating  under  the  Act  of  1858,  the  document  called  a  wool 
security  was  evidence  both  of  property  and  possession,  and  was 
correctly  admitted  as  such  evidence,  unless  Rtde  76  required  its 
exclusion.  But  we  are  of  opinion  that  Rule  76  has  no  such 
operation.  We  read  that  Rule  as  follows : — ^Where  either  party 
shall  rely  [in  pleading]  upon  any  [transaction  actually  effected  by] 
deed^  contract,  or  document  in  writing,  as  part  of  his  title  or 
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1868       right  of  action  or  defence^  lie  shall  set  forth  the  same    [i.e. 

Milk  *^®  document],  or  the  material  part  thereof,  in  his  pleading 
r-  in  the  words  and  figures  thereof,  &c.  The  rule  no  doubt 
was  intended  to  reverse,  and  does  reverse,  two  rules  of 
English  pleading — namely,  (1.)  That  where  a  contract  or  other 
transaction  was  good  at  common  law  without  writing,  it  is  not 
necessary,  in  declaring  upon  it,  to  aver  that  the  transaction  has 
been  effected  by  a  written  instrument— notwithstanding  that  it 
has  actually  been  so  effected,  and  notwithstanding  that  by  statute 
writing  is  made  essential  in  the  particular  case;  and  (2.),  the  rule 
which  requires  that  instruments  shall  be  set  forth,  not  according 
their  tenor,  but  according  to  their  effect  in  law.  (See  Commis- 
sioner's Rep.,  55.)  The  actual  words  of  Rule  76  are,  "where 
either  party  shall  rely  upon  any  deed,  contract,  or  document  in 
writing,  as  a  part  of  his  title  or  right  of  action  or  defence.^' 
"  Rely''  here  means  rely  in  pleading :  the  succeeding  words,  ''  as 
part  of  his  right  of  action,''  make  this  plain.  It  is  the  very 
definition  of  matter  of  pleading.  (See  Rules  40, 41, 43.)  The  rule 
thus  construed  may  not  very  precisely  express  what  is  the  indubi- 
table intent,  namely,  to  require  that  transactions  actually  effected 
by  written  instruments  shall  be  pleaded  as  having  been  so  made ; 
for  a  party  declaring  on  a  contract  required  to  be  in  writing  by 
the  Statute  of  Frauds,  or  not  by  law  required  to  be  in  writing, 
might  argue  that  he  did  not  rely  upon  the  document  otherwise 
than  as  evidence.  But  the  fair  interpretation,  doubtless,  is  as 
above  stated.  It  seems,  at  all  events,  impossible,  for  the  sake  of 
getting  over  this  slight  inaccuracy  of  language,  to  read  the  rule  as 
if  it  ran,  "  where  either  party  shall  intend  to  rely  at  the  trial  upon 
any  deed,"  &c.  This  would  be  to  bring  the  rule  into  direct  con- 
flict with  the  fundamental  principle  that  it  is  enough  in  pleading 
to  state  dkprimd  facie  case,  and  wotdd  create  a  practical  absurdity. 
For,  as  already  observed,  the  plaintiff,  at  the  commencement  of  an 
action,  must  often  be  quite  unable  to  ascertain  upon  what  he  may 
have  to  rely  at  the  trial.  If  such  an  interpretation  could  be  put 
on  the  rule,  in  an  action  of  trespass  or  ejectment,  the  plaintiff, 
expecting  a  contest  as  to  title,  might  load  the  record  with  a  mass 
of  documents,  including,  possibly,  copies  of  the  fly-leaves  of  family 
Bibles,  monumental  inscriptions,  and  all  the  miscellaneous  evidence 
brought  forward  in  a  pedigree  case.  But  his  adversary,  having  put 
him  to  enormous  trouble  and  expense,  might  not  attempt  to  raise 
the  expected  question,  but  might  succeed  upon  some  unlooked-for 
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point  not  toncliing  the  title.  It  may  even  now  happen  that  a  ises 
plaintiff  is  thus  put  to  fruitless  cost  in  getting  up  evidence.  But  -^^^^ 
he  is  not  called  upon  to  prepare  for  trial  until  the  parties  are  at  ^v. 
issue ;  when^  by  our  rules,  it  must  in  some  degree  appear  what 
case  he  has  to  meet.  In  our  opinion,  therefore,  it  is  quite  clear 
that  Kule  76  must  be  read  as  above  suggested.  The  word  '^  title'^ 
is  no  difficulty  in  the  way  of  this  construction.  It  means  pleaded 
title.  There  are,  as  already  shown,  many  cases  in  which  a  plaintiff 
is  compelled  to  found  himself  more  or  less  upon  a  pleaded  title. 
To  which  cases  may  be  added  those  in  which  some  stranger  to  the 
original  transaction  has  to  show  a  title  derived  from  an  original 
party ;  as  in  the  case  of  assignee  of  the  reversion  on  a  lease,  or 
assignee  of  the  lease  itself.  Finally,  it  appears  that  the  rule  cannot 
apply  to  the  present  action,  which  being  against  apparent  wrong- 
doers is  properly  founded  on  no  document,  but  on  possession 
alone. 

Our  conclusion,  of  course,  is,  that  the  security  was  properly 
admitted  in  evidence ;  but  before  allowing  this  appeal  it  is  neces- 
sary to  examine  the  other  abandoned  ground  on  which  a  new  trial 
was  applied  for,  in  order  to  see  whether  on  that  ground  the 
respondents  may  not  be  entitled  to  hold  their  rule.  This  ground 
was,  that  the  defendants  were  not  allowed  to  set  up  some  defence 
arising  under  a  deed  of  mortgage  alleged  to  affect  the  same  flock 
as  that  to  which  the  security  relates. 

We  think  the  learned  Judge  was  right  on  this  point  also,  in  his 
ruling  at  the  trial.  The  question  put  to  Mr.  Aynsley  was,  at  all 
events,  inadmissible  as  relating  to  a  mortgage  the  existence  of 
which  had  not  been  proved.  Besides  which,  we  think  Rule  79 
justified  the  refusal  to  admit  the  evidence.  This  rule  is  as  follows: — 
''  Whenever  a  defendant  in  any  action  for  possession  of  goods,  or 
for  damages  for  the  withholding  or  non-delivery  or  conversion 
thereof,  shall  rely  upon  a  right  of  ownership  over  such  goods, 
whether  absolute  or  limited,  in  himself  or  in  a  third  person,  he 
shall  set  forth  specifically  the  material  facts  out  of  which  such 
right  shall  arise.'^ 

Strange  as  it  may  seem,  the  word  ''  rely''  in  the  79th  Rule 
cannot  mean  ''  rely  in  pleading.''  For  the  rule  supposes  that  the 
defendant's  plea  denies  the  plaintiff's  property.  In  pleading,  he 
relies  on  negation  of  the  plaintiff's  case ;  and  the  facts  out  of  which 
his  own  right  of  ownership,  or  the  jus  tertii,  arises,  are  relied  upon 
by  him  merely  in  support  of  that  negation — ^in  other  words,  are 
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1868  merely  evidentiary  facts.  The  statement  of  these  &ct8  on  the 
1^^^  record  cannot^  in  itself,  constitute  a  plea.  (1  Chitty  on  Pleading, 
».  527,  6th  ed.)  A  negative  plea  it  cannot  be,  for  it  introduces  new 
facts.  An  affirmative  plea  it  cannot  be,  for  the  new  facts  involve 
a  denial  of  a  material  allegation  of  the  declaration.  The  plea  con- 
fesses nothing.  It  is  clear,  therefore,  that  under  the  79tb  Rule 
the  defendant  is  required  to  set  forth  certain  facts  on  which  be 
intends  to  rely  as  evidence  in  support  of  his  denial  of  plaintiflPs 
property ;  and  if  be  fails  so  to  set  forth  these  facts,  the  implied 
consequence  is  that  be  shall  not  be  at  liberty  to  prove  them  at  the 
trial. 

It  would  be  superfluous  to  vindicate  the  justice  or  policy  of  a 
rule  the  terms  of  which  are  plain.  Yet,  the  better  to  reconcile  the 
construction  here  put  on  Rules  76  and  79  respectively,  it  may  be 
observed  that  the  practical  absurdity  which  would  be  occasioned  by 
the  attempt  to  make  a  plaintiff  set  forth  the  evidence  which  he 
expects  to  use,  does  not  result  from  the  requirement  of  Rule  79 ; 
because  the  rule  supposes  that  the  defendant  is  pleading  a  plea 
whereby  the  parties  are  at  issue,  and  the  plaintiff  can  now  put  no 
new  aspect  on  the  case,  as  a  defendant,  by  pleading  affirmatively, 
may  always  do.  At  this  stage,  indeed,  when  it  appears  that  the 
defendant  will  set  up  an  adverse  title,  the  plaintiff  might  fairly  be 
called  upon  to  furnish  particulars  of  his  own  title,  although  before 
plea  it  wotdd  be  absurd  to  require  this  of  him. 

On  the  whole,  the  defendants  having  failed  on  both  their 
grounds,  we  are  of  opinion  that  the  plaintiflb  must  succeed,  and  the 
rule  for  a  new  trial  must  be  discharged. 

Rule  discharged,  with  costs. 


Oct.  22,23,  JONES    r.    OBBELL. 

*"^  ^'  [IN  EEBOE.] 

MaUcious  ProtectUum — Procwring  Charge  to  he  mkde — Offence  not  Indietahle — 
Damagee  leas  than  40«.  .*  Costs — " AU  Costs  whatever"  under  Beg.  Gen,  167 — 
Meg,  Gen,  (1856),  210,  223,  224. 

In  an  action  for  malidooB  prosecution,  the  declaration  stated  tliat  the  defendant 
fiilaelj  and  maliciouBly,  &c.,  procured  one  W.  I.  to  appear  before  a  JoBtice  and 
charge  the  plaintiff  with  having  been  guilty  of  an  indictable  offence,  for  that  he  had 
unlawfully  cut  and  remoTed  a  quantity  of  firewood;  and  HbMIj,  &c,  caused  the  said 
Justice  to  issue  a  summons  in  a  form  for  an  indictable  offence,  &c. 

The  defendant  demurred  to  the  declaration,  and  the  plaintiff  had  judgment 
thereon.    On  an  assessment  of  damages,  the  jury  gave  a  fiuthing  damages. 
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The  plaintiff  entered  up  judgment  for  the  fiurthing  damages,  and  ike  costs. 

The  defendant  brought  error. 

Held,  1.  That  the  declaration  sufficientlj  showed  that  the  defendant  below 
was  the  prosecutor  of  the  ehargei  and  set  the  law  in  motion.  2.  That  it  appeared 
sufficientlj  that  the  charge  was  false  and  malicious.  8.  That  the  action  laj, 
although  the  matter  charged  did  not  necessarily  allege  that  an  indictable  offence  had 
been  committed  j  and,  4.  That  the  plaintiff  below,  in  the  absence  of  a  certificate,  or 
a  finding  hj  the  jury,  that  the  grieyance  was  wilful  and  malicious,  was  not  entitled 
to  costs, — eren  to  the  costs  of  the  demurrer,  under  Bule  210; — as  Bule  224  proyides 
that  when  there  are  issues  of  law  and  fiict,  judgment  is  not  to  be  entered  up  for  the 
costs  of  the  demurrer  until  the  trial  of  the  issues  in  £act;  and  the  proTiso  in 
Bule  167  deprives  a  plaintiff  of  all  costs  "  whatever  "  when  he  recoTers  less  damages 
than  408.,  without  a  certificate  or  finding. 


1868 


Jones 

V. 
OSBELL. 


The  declaration  stated  that  the  defendant  below  (the  now 
plaintiff)  falsely  and  maliciously^  and  without  reasonable  or 
probable  cause^  on  the  20th  of  July  last,  caused  and  procured 
one  William  Isaac  to  appear  before  a  Justice  of  the  Peace  in 
and  for  the  Colony  of  New  Zealand,  at  Hawkesbury,  in  the 
said  Colony,  and  charge  the  plaintiff  (the  now  defendant)  upon 
oath,  then  and  there  made  by  the  said  William  Isaac  before 
the  said  Justice  of  the  Peace,  for  that  he  (the  now  plaintiff), 
on  or  about  the  18th  July,  1868,  at  Puketapu,  had  been  guilty 
of  an  indictable  offence,  for  that  he  had  unlawfully  cut  and 
removed  a  quantity  of  firewood  firom  Puketapu  estate,  and 
afterwards,  to  wit  on  the  same  day,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause,  caused  the  said 
Magistrate  to  issue  his  summons,  directed  to  the  now  plaintiff, 
in  the  words  and  figures  foUowing  :— 


11  &  12  Viet.,  Chap.  42. 


C. 


(IndiotabiiS  Offjekoim.) 

Summons  to  a  Person  charged  with  an  Indictable  Offence. 

To  F.  A.  Orbsij*,  of  Puketapu,  in  the  Province  of  Otago,  in  the  Colony  of 
New  Zealand. 

Whxrxas  you  have  been  this  day  charged  before  the  undersigned,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  Colony  of  New  Zealand,  for  that 
you,  on  or  about  the  18th  day  of  July,  1868,  at  Puketapu,  did  unlawfully  cut  and 
remove  a  quantity  of  firewood  firom  the  Puketapu  estate,  being  Section  No.  26,  and 
leased  to  Dr.  Nelson,  deceased,  by  Mr.  John  Jones,  the  said  timber  belonging  to 
and  being  the  property  of  the  said  estate  of  the  said  Dr.  Nelson,  deceased : 

These  are  therefore  to  oonunand  you,  in  Her  Mi^eety's  name,  to  be  and  appear 
before  me,  on  Thursday,  the  28rd  day  of  July,  1868,  at  twelve  o'clock  in  the  forenoon, 
at  the  Court  House,  Hawkesbury,  or  before  such  other  Justice  or  Justices  of  the 
Peace  for  the  said  Colony  as  may  be  there,  to  answer  to  the  said  charge,  and  to  be 
further  dealt  with  aooording  to  law.    Herein  fail  not. 
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1868  Gtiyen  under  mj  hand  and  teal  this  twentieth  day  of  July,  in  the  year  of  oar 

Lord  one  thousand  eight  hundred  and  sixty-eight,  at  Hawkesbury,  in  the  ProTinoe 

JoNitg        aforesaid. 
Ormll  (Signed)  J.  W.  Mubdock, 

Besident  Magistrate ; 

and  in  like  manner  caused  the  said,  summons  to  be  served 
upon  the  now  plaintiff;  and  which  said  information  and  complaint 
was,  on  the  20th  day  of  July,  in  due  form  of  law,  dismissed, 
and  the  now  plaintiff  was  in  due  form  of  law  dischai^ed  from 
the  said  information  and  complaint:  by  means  of  which  said 
several  premises  the  plaintiff  hath  been  greatly  and  is  greatly 
injured  in  reputation  and  estate,  and  has  suffered  great  distress 
of  mind,  and  was  put  to  an  expense  of  five  pounds  in  and 
about  his  defence  against  the  said  information  and  complaint. 

There  were  two  other  counts  for  slander. 

The  defendant  below  (the  now  plaintiff)  demurred  to  the 
first  count,  on  grounds  which  were  afterwards  included  in  the 
memorandum  of  error. 

The  plaintiff  below  had  judgment  on  the  demurrer. 

He  entered  a  nolle  prosequi  on  the  second  and  third  counts, 
and  a  jury  assessed  damages  on  the  first  count  at  one  farthing. 

Judgment  was  entered  for  the  plaintiff  below  in  these  terms: — 
"  And  hereupon,  on  Tuesday,  the  18th  day  of  August,  1868,  come 
here  as  well  the  plaintiff  as  the  defendant  by  their  respective 
solicitors ;  and  it  appears  to  the  Court  here  that  the  first  count  of  the 
declaration'  aforesaid  is  good  in  substance,  wherefore  the  plaintiff 
ought  to  recover  against  the  defendant  his  damages  on  occasion 
of  the  premises  above  complained  of  by  him  in  the  said  first 
count  of  the  declaration,  together  with  his  costs  of  the  demurrer/' 

The  defendant  below  brought  error,  and  in  his  memorandum 
assigned  the  following  as  the  grounds  thereof: — "  (1.)  That  the 
defendant  was  not  the  prosecutor  of  the  charge  in  the  first  count 
of  the  declaration  mentioned.  (2.)  That  it  is  not  alleged  in  the 
said  first  count  that  the  charge  made  by  the  said  William  Isaac 
was  a  false  and  malicious  charge.  (3.)  That  the  said  charge  was 
not,  nor  is,  one  of  an  indictable  offence,  and  that  it  exposed  the 
plaintiff  to  no  penal  risks  or  consequences.  (4.)  That  the  plaintiff 
is  not  entitled  to  any  costs  whatever  against  the  defendant.^' 

Joinder  in  error. 

Macassey,  for  the  plaintiff,  in  error.  The  declaration  is  bad. 
It  does  not  show  any  good  cause  of  action  against  the  defendant 
below.    It  does  not  aver  that  the  defendant  made  or  was  the 
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prosecutor  of  the  charge^  but  only  that  he  procured  Isaacs  to       1868 
make  a  chaise.  jo^8~ 

The  judgment  of  the  Court  below  proceeded  upon  the  authority  v. 

of  Delegal  v.  Highley  (3  Bing.  N.  C.  950) .  But  in  that  case  there  ^bkll. 
was  no  demurrer  to  the  declaration ;  it  was  the  sufficiency  of  the 
pleas  which  occupied  the  attention  of  the  Court  j  and  when  the 
case  came  again  before  the  Courts  leave  was  obtained  to  strike  out 
the  first  count  of  the  declaration  (upon  which  the  declaration  in 
the  present  case  was  modelled)^  as  there  was  some  doubt  as  to  its 
sufficiency :  Delegal  v.  Highley  (4  Bing.  N.  C.  114). 

In  the  next  place^  no  punishable  offence  was  charged.  It  was 
not  suggested  that  the  firewood  was  taken  feloniously.  The  only 
ground  on  which  it  can  be  suggested  that  an  action  would  lie  is^ 
that  the  plaintiff  was  put  to  some  cost  and  inconvenience  in  going 
before  the  Magistrate. 

In  the  case  of  Byne  v.  Moore  (5  Taunt.  191),  Mansfield, 
C. J.,  pointed  out  the  proper  distinction.  He  said,  '^  I  can  under- 
stand the  ground  upon  which  an  action  shall  be  maintained  for  an 
indictment  which  contains  scandal,  but  this  contains  none  [the 
indictment,  which  was  ignored,  was  for  an  assault],  nor  does  any 
danger  of  imprisonment  result  from  it.  This  bill  was  a  mere 
piece  of  waste-paper.^'  In  Loe  v.  Beardmore  (1  Lev.  169),  it  was 
held  that  case  did  not  lie  for  indicting  one  of  a  rescue.  It  is  true 
that  Twysden,  J.,  there  said,  that  if  it  had  been  alleged  that  the 
defendant,  knowing  it  to  be  false,  did  it  purposely,  to  draw  the 
plaintiff  into  trouble,  and  to  cause  him  to  expend  his  money,  the 
action  might,  perhaps,  have  been  maintainable.  In  the  present 
case  there  is  no  allegation  that  the  defendant  below  knew  the 
charge  to  be  false. 

[He  cited  and  commented  upon  ScmU  v.  Roberts  (1  Salk.  14, 
and  1  Ld.  Baym,  376) ;  Jones  v.  Gwynne  (10  Mod.  148,  214) ; 
Wicks  V.  Fentham  (4  T.  R.  247)  ;  Pippet  v.  Heam  (5  B.  &  Al. 
634)]. 

In  none  of  these  cases  could  the  plaintiff  have  treated  the  legal 
process  as  a  nullity;  but  the  plaintiff  below  might  have  done  so  in 
this  case. 

With  respect  to  the  question  of  costs,  the  167th  Rule  {Reg, 
Gen.  1856),  directs  that  ''costs  in  the  cause''  shall  be  paid  by 
the  party  against  whom  judgment  shall  be  given  ''with  this 
proviso,^'  that  if  the  plaintiff,  in  any  action  for  the  recovery  of 
damages,  shall  recover,  by  the  verdict  of  the  jury,  less  damages 
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18G8       than  40s.^  such  plaintiff  shall  not  be  entitled  to  any  costs  what- 

Jones       ^^^^9   unless   the   Judge    shall^   immediately   afterwards,   certify 

V.         upon  the  record  that  the  action  was  brought  to  try  a  right  other 

than  the  mere  right  to  recover  damages  in  the  action,  or  unless 

the  jury  shall  find  that  the  trespass  or  grievance  in  respect  of 

which  the  action  was  brought  was  wilful  and  malicious. 

This  rule  is  taken  from  the  3  and  4  Vict.,  c.  24,  s.  2  ;  but  its 
terms  are  wider;  inasmuch  as  the  English  Statute  says  the 
plaintiff  shall  not  be  entitled  to  recover,  ''in  respect  of  such 
verdict,''  any  costs  whatsoever,  whether  upon  issues  tried,  or  when 
judgment  be  given  by  default.  In  England  the  Judge  has  to 
certify,  and  not  the  jury  to  find,  the  wilfulness  and  malice.  The 
general  wording  of  the  Act  has  been  limited  by  judicial  decisions. 

It  appears  that  there  have  been  two  decisions  on  the  New 
Zealand  Rule  which  seem  to  be  at  variance  :  the  one  was  Fleming 
V.  Marshall,  where  Gresson,  J.,  is  said  to  have  decided  that  a 
verdict  for  the  plaintiff,  in  an  action  for  maliciously  prosecuting  a 
charge  of  assault,  implied  a  finding  of  malice ;  and  that  the  plaintiff 
was  entitled  to  his  costs  though  he  recovered  but  Is.  damages. 

In  that  case,  Foster  v.  Pointer  (8  M.  &  W.  395),  and  Bromage 
V.  Prosser  (4  B.  &  C.  247),  were  cited  to  show  that  malice,  in 
cases  of  slander  and  libel,  means  absence  of  just  cause  or  excuse. 

The  other  case,  Donkin  v.  Taine,  was  decided  before  Fleming  v. 
Marshall,  by  Chapman,  J.,  who  held  that  the  plaintiff  is  not 
entitled  to  his  costs  on  a  general  finding  in  such  an  action. 

In  the  case  of  Foster  v.  Pointer,  Alderson,  B.,  held  that  the  word 
''  maliciously,''  in  the  declaration,  meant  ''  without  lawful  excuse," 
but  that,  in  the  Judge's  certificate,  it  meant  ^'  personal  malice." 
And  see  Sherwin  v.  Swindall  (12  M.  &  W.  783).  But  there  was 
no  finding  by  the  jury  in  this  case  of  wilfulness  and  malice,  even 
by  implication.  The  jury  only  assessed  the  damages  accruing 
from  the  alleged  wrong. 

The  only  ground  that  can  be  insisted  on  is,  that  there  is  a  dis- 
tinction between  a  verdict  at  a  trial  and  an  assessment  of  damages ; 
and  in  Taylor  v.  Rolf  (5  C.  B.  337),  where  there  was  a  writ  of 
inquiry  after  a  demurrer,  it  was  held  that  the  plaintiff  was  entitled 
to  his  costs  though  he  recovered  but  a  farthing  damages,  on  the 
ground  that  although  the  terms  of  the  3  and  4  Vict.,  c.  24,  s.  2,  as 
to  the  recovery,  were  general,  they  were  narrowed  by  subsequent 
words,  to  cases  of  verdicts  on  the  trial  of  issues,  or  on  judgment 
by  default.     But  in  the  New  Zealand  rule  there  is  no  expression 
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used  wluch  is  inapplicable   to   a  verdict    on  an  assessment  of       1868 
damages  after  demurrer.  Jones 

No  distinction  can  be  made  between  the  costs  of  the  demurrer     ^  »• 
and  the  other  costs.     The  power  of  the  rule  applies  to  "  all  costs 
whatever/' 

Under  the  English  Act  13  and  14  Vict.,  c.  61,  s.  11,  which 
provides  that  when  less  than  £6  is  recovered  in  tort  in  a  Supreme 
Court,  the  plaintiff  shall  have  judgment  for  such  sum  and  no  costs, 
it  has  been  held  that  the  plaintiff  is  deprived  of  costs  on  a  successful 
demurrer  :  Prew  v.  Squire  (21  L.  J.  C.  P.  175) ;  Dunstonv,  Pater- 
son  (28  L.  J.  C.  P.  185) .  And  the  same  has  been  held  under  the 
9  and  10  Vict.,  c.  95,  s.  129 :  Abley  v.  Dale  (21  L.  J.  C.  P.  104). 

The  224th  Rule  provides  that  when  there  are  issues  both  in  law 
and  fact,  the  plaintiff  who  obtains  judgment  on  the  former  is  not 
to  enter  up  judgment  on  the  demurrer  until  the  trial  of  the  issues 
in  fact. 

SmythieSy  for  the  defendant  in  error.  The  action  will  lie,  and 
the  declaration  is  good.  This  case  is  stronger  than  Delegal  v. 
Highley,  where  the  Court  treated  the  declaration  as  one  in  the 
usual  form  for  instigating  and  procuring  a  false  charge  to  be 
made. 

Sanile  v.  Roberts  is  also  an  authority  in  favour  of  the  plaintiff 
below. 

See  also  the  observations  of  Watson,  B.,  in  fFeston  v.  Beeman 
(27  L.  J.  Ex.  57) . 

In  the  case  of  Byne  v.  Moore,  cited  on  the  other  side,  the 
plaintiff  could  not  have  suffered  any  damage. 

The  vexation  and  expense  caused  by  the  malicious  conduct  of 
the  defendant  below  was  sufficient  to  sustain  the  action.  See 
StUton  V.  Johnstone  (1  T.  R.  493) . 

In  the  next  place,  it  is  said  that  it  is  not  alleged  in  his  declara- 
tion that  the  charge  was  false  and  malicious.  But  it  is  alleged 
that  the  defendant  falsely  and  maliciously  caused  the  charge  to  be 
made,  and  that  the  charge  was  dismissed.  Then  it  is  contended 
that  the  matter  charged  did  not  amount  to  an  indictable  offence. 
Bat  it  was  treated  as  such ;  and  it  was  not  inconsistent  with  the 
statement  in  the  summons  that  a  felony  might  be  proved. 

With  respect  to  the  question  of  costs,  the  plaintiff  below  is 
entitled  to  them,  unless  he  is  brought  within  the  proviso  of  the 
167th  Rule.  In  order  to  deprive  him  of  costs  it  must  first  be  made 
out  that  he  has  recovered  by  the  *'  verdict  of  a  jury.''    It  is  sub- 
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1868       mitted  that  in  this  case  the  recovery  was  not  by  verdict ;  and  the 
"~  ~^~      case  of  Taylor  v.  Rolf  is  in  point.     To  hold  that  the  plaintiff  below 
r.         recovered  by  verdict,  would  be  to  overrule  Reed  v.  Shrusbrole 
(18  L.  J.  C.  P.  226).     The  argument  on  this  point  is  unnecessary, 
for  the  only  question  is  as  to  the  costs  of  the  demurrer. 

The  223rd  section  gives  a  party  who  has  succeeded  on  denoiurrer 
judgment  for  his  costs ;  and  by  section  210  provision  is  made  for 
amending  after  demurrer  on  payment  of  costs.  Such  costs  must 
be  taken,  not  as  general  costs  in  the  cause,  but  costs  to  be  paid 
before  the  party  is  at  liberty  to  proceed  further  in  the  action. 
Rule  167,  which  applies  to  the  costs  of  the  cause,  could  not  have 
been  intended  to  deprive  a  successful  plaintiff  of  his  costs  of 
demurrer.  q^^  ^j^  ^^i^ 

Macassey  in  reply. 

Arney,  C.J.  (30th  October) — I  believe  all  the  members  of 
the  Court  are  agreed  in  their  judgment  in  this  case.  It  is  an 
action  for  malicious  prosecution,  in  which  the  declaration  contains 
three  counts,  to  the  first  of  which  there  was  a  demurrer : 
the  grounds  of  demurrer,  which  were  also  grounds  of  error, 
being — (1)  that  defendant  did  not  prosecute;  (2)  that  it  was 
not  alleged  that  the  charge  made  by  Isaacs  was  false  or  malicious ; 
and  (3)  that  the  charge  was  not  one  of  an  indictable  offence.  It 
appears  to  me  that  it  is  sufficiently  clear  that  the  defendant  was 
the  prosecutor,  and  that  he  used  Isaacs  to  make  the  charge,  and 
that  the  allegation  ought  to  have  been  that  he  induced  Isaacs  to 
go  before  the  Justices  of  the  Peace  and  falsely  make  the  charge ; 
but  the  allegation  that  he  falsely  induced  Isaacs  to  do  so,  really 
carries  with  it  an  implied  allegation  that  the  charge  so  made  was 
false  and  malicious.  As  to  the  third  ground,  I  think  it  unnecessary 
that  the  offence  should  be  an  indictable  one.  There  might  be  a 
charge  of  false  and  malicious  prosecution  even  arising  out  of  a 
civil  action,  as  in  the  case  of  a  person  held  to  bail ;  therefore,  if 
the  case  shows  that  the  charge  caused  vexation  and  expense,  and 
also  scandal  to  the  character,  that  would  be  a  sufficient  ground  of 
action;  but,  in  fact,  a  formal  charge  was  made  in  this  case  of 
unlawftilly  cutting  and  removing  a  quantity  of  firewood,  and  these 
words  were  consistent  in  law  with  seeking  to  impute  a  charge  of 
felony ;  and  in  such  case  there  can  be  no  doubt  that  an  action  will 
lie.  The  remaining  question — one  of  costs — turns  on  the  construc- 
tion of  the  167th  Rule,  which  gives  costs  to  the  successful  party, 
unless  he  comes  within  the  proviso.    It  appears  to  me  that  this 
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case  comes  within  the  rule,  and  that  the  plaintiff  cannot  recover       I868 
costs.     It  was  nrged  on  behalf  of  the  plaintiff  that,  at  all  events,       j^g 
he  ought  to  recover  the  costs  of  the  demurrer,  and  that  Rule  210         v. 
treats  such  costs  as  interlocutory,  and  to  be  paid  before  further 
proceeding  in  the  cause.     I  have  felt  some  anxiety  on  the  subject ; 
but  on  reference  to  Rules  223  and  224,  it  seems  to  me  that  the 
general  principle  is  that  costs  of  demurrer  are  to  be  treated  as 
costs  in  the  cause,  and  to  stand  over  until  final  judgment.     That 
being  so,  I  think  the  introductory  portion  of  the  proviso  of  Rule 
167  must  apply,  and  that  the  plaintiff  is  not  entitled  to  recover 
any  costs. 

Johnston,  J. — I  am  of  the  same  opinion.  There  are  two 
branches  of  the  case :  one  referring  to  the  goodness  of  the  declara- 
tion, the  other  to  the  costs  to  be  recovered.  I  was  considerably 
struck  with  the  suggestion  of  Mr.  Justice  Ward,  during  the  argu- 
ment, that  neither  the  information  nor  summons  alleged  what 
amounted  to  an  indictable  offence ;  but  I  think  the  true  doctrine 
(according  to  the  authority  of  the  cases)  with  regard  to  the  character 
of  the  offence  charged  is  this :  that  if  the  process  of  the  criminal 
law  was  set  in  motion  falsely  and  maliciously  by  the  defendant,  he 
is  responsible  for  the  result,  viz.,  the  vexation,  scandal,  and  loss, 
to  which  the  plaintiff  has  been  exposed;  and  that  the  distinc- 
tion is  this,  that  if  a  person,  wishing  to  make  a  charge  against 
another  goes  to  a  magistrate,  and  details  certain  facts  to  him,  and 
the  magistrate  thereon,  contrary  to  law,  issues  a  summons,  the 
person  stating  the  facts  is  not  responsible ;  but  where  it  appears,  as 
in  this  case,  that  the  defendant  himself  procured  the  issuing  of  the 
process  which  caused  loss  and  inconvenience  to  the  plaintiff,  there 
can  be  no  doubt  that  an  action  lies.  The  count  is  framed  almost 
exactly  as  in  DelegcU  v.  Highley ;  and  as  a  warrant  was  issued 
there  was  a  sufficient  cause  of  action,  and  it  was  not  necessary 
that  the  offence  should  be  an  indictable  one.  Then  comes  the 
question  of  the  construction  of  the  two  Rules  167  and  224.  I 
confess  I  have  shared  the  anxiety  of  the  Chief-Justice  as  to  the 
hardship  to  which  a  party  is  exposed,  when,  although  successful, 
he  has  to  pay  the  costs.  The  intention  of  the  rules  was  no  doubt 
to  discourage  frivolous  and  vexatious  actions.  In  this  case  the 
damages  were  one  farthing,  and  it  appears  to  me  that  according  to 
the  rules,  costs  could  not  be  given.  With  regard  to  the  costs  of 
the  demurrer,  the  word  '^  whatever'^  in  the  167th  Rule  must,  I 
think,  include  them  {pide  Abley  v.  DcUe) . 
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1868  Gresson,  J. — I  agree  with  the  Chief-Justice.     I  have  come  to 

"the  conclusion  that  the  167th  Rule  must  include  the  costs  of 


Jones 

V-         demurrer. 
Obbbll. 


Richmond^  J. — ^I  wish  to  say  a  few  words  on  the  construction 
of  Rule  167.  Although  the  reasons  which  actuate  the  members 
of  the  Court  may  slightly  differ^  their  conclusion  is  the  same. 
Three  questions  were  raised  on  Rule  167  by  the  defendant  in  error : 
(1)  he  said  this  was  not  a  recovery  by  verdict  of  a  jury,  but  by  a 
judgment  on  demurrer ;  (2)  he  said  that  if  he  was  deprived  of  his 
general  costs  by  the  proviso,  he  was  not  deprived  of  his  costs  of 
the  demurrer ;  and  (3)  that  in  a  case  like  the  present,  no  certificate 
by  the  jury  that  the  trespass  or  grievance  was  wilful  or  malicious 
was  necessary  or  possible.  On  the  first  point  I  have  had  some 
hesitation,  and  after  referring  to  the  English  authorities,  I  consider 
them  inapplicable,  and  fall  back  on  Rule  167.  There  is  no  distinction 
here  between  the  verdict  of  a  jury  and  an  inquisition  of  damages, 
and  therefore  on  the  first  point  I  agree  with  the  rest  of  the  Court. 
As  to  the  question  whether  or  not  the  plaintiff  below  ought  to 
have  the  costs  of  demurrer,  the  language  of  the  rule  says,  ''  any 
costs  whatever,^'  and  the  English  cases  which  have  been  cited 
seem  to  infer  that  a  literal  interpretation  should  be  given  to  these 
terms.  The  recovery  of  a  sum  less  than  40s.  stigmatizes  the 
action.  1  do  not  see  the  difficulty  suggested  in  making  Rule  167 
control  Rule  223 ;  and  I  think,  therefore,  the  costs  of  demurrer  are 
included  with  the  general  costs  in  Rule  167.  As  to  the  last  point, 
I  think  it  was  competent  for  the  jury  to  make  a  finding  of  the  kind 
referred  to ;  but  they  were  not  invited  to  do  so,  and  the  plaintiff 
cannot  take  advantage  of  his  own  neglect. 

Ward,  J. — In  this  case,  I  think  that  as  the  plaintiff  in  error 
set  the  law  in  motion,  through  his  agent,  he  was  responsible. 

Judgment  for  the  plaintiff  in  error. 


r^  *  1ft  o/.  oi  THE  BANK  OF  AUSTRALASIA  v.  REID  and  Othebs. 

Oct.  19,20,21, 

and  30.       "  Slainp  Act,  1866,"  sees.  14,  16,  17,  30,  31,  37,  and  4S'-Bill  originality  unstamped. 

Although  "  The  Stamp  Duties  Act,  1866,"  section  14,  makes  it  penal  to  sign, 
issue,  or  accept  a  bill  of  exchange  without  the  same  being  stamped,  a  bill  sued  upon 
bj  an  indorsee,  which  when  produced  at  a  trial  was  duly  stamped,  is  not  inyalid 
because  it  was  proved  to  hare  been  unstamped  at  the  time  of  the  drawing  and 
acceptance,  nor  is  it  inadmissible  in  eridence  under  section  30.  The  Stamp  Act 
does  not  prohibit  parties  from  stamping  a  bill  after  it  has  been  made,  &c.,  although 
the  sections  which  empower  the  Commissioners  and  officers  of  the  Court  to  stamp 
documents  after  their  execution  do  not  apply  to  bills  of  exchange,  and  they  are 
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ezproMly  proliibited  by  see.  43  from  stamping  notes  or  cheques  affcer  execution.    The         28($8 

16th  section,  which  permits  holders  of  certain  documents,  including  bills  of  exchange, 

to  afl^  an  adhesive  stamp,  does  not  apply  merely  to  holders  of  foreign  bills,  who,      Bank  of 
by  section  26,  are  directed  to  affix  adhesive  stamps  before  presentation  for  payment.  ^ 

An  insufficient  cancellation  of  a  stamp  under  section  17  involves  no  other         Bsid. 
oonsequence  than  the  penalty. 

This  was  a  special  verdict  removed  into  this  Court  from  the  Otago 
and  Southland  District  of  the  Supreme  Court,  under  the  19th 
section  of  ''  The  Court  of  Appeal  Act,  1862.'' 

The  action  was  upon  a  hill  of  exchange  drawn  hy  Chalmers 
Brothers  upon,  and  accepted  by,  the  defendants,  payable  to  the 
order  of  Chalmers  Brothers,  and  indorsed  by  them  to  the  plaintiffs. 

The  defendants  pleaded,  amongst  other  pleas,  ''  That  the  bill  of 
exchange  in  the  declaration  mentioned  and  set  forth,  was  drawn, 
accepted,  and  indorsed  as  in  the  declaration  alleged,  without  being 
or  having  been  stamped  as  by  law  required  for  denoting  the  duty 
chargeable  or  payable  thereon;  and  the  defendants  say  that  the 
plaintiffs  took  and  received  the  said  bill  of  exchange  from  the 
drawers  and  indorsers  thereof,  well  knowing  that  the  same  had  not 
been  and  was  not  stamped  as  by  law  required/' 

Issues  were  settled  as  usual  upon  this  plea,  and  on  these  issues 
the  special  finding  is  as  follows : — "  That  the  bill  was  drawn  and 
accepted  on  the  14th  April,  without  being  then  stamped.  That 
it  was  on  the  same  day  delivered  to  the  Bank  of  Australasia,  and 
was  indorsed  at  the  time  of  the  delivery,  and  stamps  were  then 
affixed  on  the  said  bill,  in  the  presence  of  the  drawers,  and  the 
stamps  were  cancelled  on  the  same  day  by  the  accountant  of  the 
bank,  by  writing  the  words  '  Chalmers  Bros.'  horizontally,  and  the 
date  '  14th  April,'  across  both  the  said  stamps." 

On  the  argument,  it  was  agreed  by  the  Counsel  on  both  sides 
that  a  more  detailed  statement  of  some  of  the  circumstances  should 
be  added  to  and  form  part  of  the  special  finding.  This  statement 
was  part  of  the  evidence  given  at  the  trial,  by  Mr.  Caldwell,  the 
manager  of  the  bank,  and  is  as  follows : — "  The  bill  now 
shown  to  me  (being  the  bill  sued  upon)  was  given  to  me  on  the 
14th  April  by  Mr.  Chalmers.  The  suggestion  as  to  getting  the 
bill  was  made  originally  by  me.  When  I  received  the  bill,  I  said, 
'  You  haven't  indorsed  this,  and  it's  not  stamped.'  I  said,  '  You 
must  give  me  £i  for  the  stamps.'  He  looked  in  his  purse,  and 
said,  'I  haven't  a  pound ;  you're  awfully  hard.  I'll  give  you  a 
cheque.'  He  did  so,  and  indorsed  the  bill.  I  rang  the  bell,  asked 
for  stamps,  got  them  from  Mr.  Winter,  and  put  them  on  at  once. 
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1868  The  cancellation  is  in  the  writing  of  Mr.  Hickling.  I  put  the  bill 
~^^"^^  almost  immediately  on  Mr.  Hickling's  desk ;  and  it  is  part  of  his 
AuflTBALABiA  dutj  to  scc  to  thc  canccllation .'' 

Rkid.  ^        ^*^  Attorney -General  (19th  and  20th  October),  for  plaintiflF. — 
The  first  question  in  the  case  is,  whether  a  bill  of  exchange 
to  which  an  adhesive  stamp  may  be  applied  in  New  Zealand, 
is   void   under   the   same   circumstances    under  which    an    un- 
stamped bill  is  void  in  England?     There  is  a  remarkable  differ- 
ence between  the  English  and    the  New  Zealand  Stamp    Acts 
in  this  respect,  which  creates  the  distinction  that  a  bill  in  New 
Zealand,  if  it  appears  to  have  a  bill  stamp  upon  it  when  it  is  sought 
to  be  used,  is  valid.      It  would  be  sufficient  for  the  plaintiff's 
contention  to  show  that  it  was  stamped  contemporaneously  with 
the  first  indorsement.     By  "  The  New  Zealand  Stamp  Duties  Act, 
1866,'^  section  14,  it  is  enacted,  "that  any  person  who  shall  make, 
sign,  or  issue,  or  cause  to  be  made,  signed,  or  issued,  or  accept,  or 
pay,  or  cause  or  permit  to  be  accepted  or  paid,  any  bill  of  exchange, 
draft,  or  order,  or  promissory  note  or  other  note  for  the  payment 
of  money  liable  to  any  of  the  duties  imposed  by  this  Act,  without 
the  same  being  stamped  for  denoting  the  duty  hereby  charged 
thereon,  or  who  shall  again  use  the  same  stamp  for  any  other 
document,  shall  for  every  such  offence  incur  a  penalty  of  fifty 
pounds.^'     The  16th  section  of  the  Act  provides  that  the  duties 
imposed,  among  other  documents,  upon  bills,  "  may  be  denoted  by 
an  adhesive  stamp  affixed  thereto  by  the  makers  or  holders  thereof.'' 
The  30th  section  of  the  Act  provides  that,  except  as  thereinafter 
provided,  "  No  deed  or  instrument  on  which  any  stamp  is  imposed 
by  this  Act  shall  be  pleaded  or  receivable  in  evidence,  or  admitted 
to  be  good  or  available  in  law  or  equity,  unless  the  same  shall  bear 
the  stamp  or  stamps  provided  by  the  Act  to  be  affixed  to  the  same.'' 
The  exception  mentioned  in  that  section  does  not  apply  to  bills  of 
exchange,  because  the  provisions  of  sections  31  and  37  for  the 
stamping  of  documents  after  execution  by  the  Commissioners  or 
by  an  officer  of  the  Court,  are  not  applicable  to  that  class  of 
documents ;  for  by  section  43  the  Commissioners  are  prohibited 
from  stamping  them  after  execution,  and  the  provisos  of  sections 
31  and  37  prevent  their  operation  upon  instruments  the  stamp- 
ing  of    which,  after    execution,  is    intended   to  be  prohibited 
by  the  Act.     By  the  17th  section  provision  is  made  by  which 
every  stamp,  whether  adhesive  or  impressed,  when  used  for  the 
purposes  of  this  Act,  shall  be  cancelled  by  the  person  using 
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the  document^  or  signing  it,  under  penalty.     The  25th  section,        I868 
which  deals  with  foreign  bills,  provides  that  the  holder  of  any  such     bank  of^ 
bill  shall,  before  he  shall  present  the  same  for  payment,  or  indorse,  Australasia 
transfer,  or  in  any  manner  negotiate  it,  affix  an  adhesive  stamp ;       jj^^Jj, 
and  the  person  who  shall  indorse,  transfer,  or  negotiate  such  bill 
Asilj  before  he  delivers  it  out,  cancel  the  stamp;  and  further, 
that  no  person  who  shall  take  any  such  bill  shall  be  entitled  to 
recover  thereon,  or  to  make  the  same  available  for  any  purpose, 
unless  at  the  time  when  he  shall  so  take  it  there  shall  be  such 
stamp  affixed  thereon  and  cancelled. 

The  14th  section  of  the  New  Zealand  Act  is  evidently  taken  from 
the  lltli  section,  55  Geo.  III.  c.  184;  but  that  must  be  read  along 
with  31  Geo.  III.  c.  25,  sec.  10,  which  contains  the  words  "  without 
the  same  being  ^r«/  duly  stamped.''  The  19th  section  of  that  Act 
provides  that  all  paper,  &c.,  liable  to  any  duty  under  the  Act  shall, 
before  any  of  the  matters  or  things  shall  be  written,  &c.,  on  them, 
be  brought  to  the  head  office  to  be  stamped;  and  no  bill  of 
exchange,  &c.,  '^  shall  be  pleaded  or  given  in  evidence  in  any  Court, 
or  admitted  in  any  Court  to  be  good,  useful,  or  available  in  law  or 
equity,^'  unless  the  paper,  &c.,  on  which  it  shall  be  written,  &c., 
shall  be  duly  stamped. 

The  30th  section  of  the  New  Zealand  Act  provides  only  that  an 
instrument  shall  not  be  pleaded  or  given  in  evidence  unless  it  bear 
u  staxurp. 

The  9th  section  imposes  a  penalty  of  five  times  the  excess  of 
daty  when  the  consideration  has  been  insufficiently  stamped. 

It  was  not  intended  that,  because  a  penalty  attaches  for  not 
stamping,  the  document  was  therefore  to  be  of  no  avail. 

[He  cited  Robinson  v.  McDonald  (5  M.  S.  228) ;  Doe,  d,  Kebble 
V.  Lewis  (10  B.  &  C.  673)  ;    The   Attorney -General  v.   Brown 
(3  Ex.  662) ;  Green  v.  Davies  (4  B.  &  C.  235) ;  Field  v.  TFoods  , 
(7  Ad.  &  El.  114) ;  Dawson  v.  McDonald  (2  M.  &  W.  26)] . 

The  language  of  the  New  Zealand  Act  thus  differs  from  that 

of  the  English  Acts,  and  there  is  nothing  in  the  Colonial  Act  from 

which  it  is  to  be  inferred  that  a  bill  of  exchange  is  void  because  it 

was  not  stamped  when  first  issued.     If  it  should  be  argued  that 

the  imposition  of  a  penalty  for  using  an  unstamped  instrument 

amounts  to  a  prohibition  rendering  the  document  void,  the  special 

pxovisions  of  both  the  English  and  New  Zealand  Acts  respecting 

the  inadmissibility  or  unavailability  of  the  instruments  would  have 

unnecessary.    The  penalty  was  imposed  not  for  the  prevention 
VOL.  I.-PiKr  1.  IS 
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1868  of  the  thing,  but  for  the  protection  of  the  revenue.  Bailey  v. 
-  Bank  ov  Harris  (12  Q.  B.  905) ;  Smith  v.  Mawhood  (14  M.  &  W.  452)  ; 
Australasia  Wetherell  V.  Jones  (3  B.  &  Ad.  221). 

Rkid.  ^  post-dated  cheque  or  bill,  though  rendering  parties  liable 

to  a  penalty,  is  not  necessarily  invalid.     Whistler  v.  Foster  (32 
L.  J.  C.  P.  161) ;  Williams  v.  Jarrett  (5  B.  &  Ad.  32.) 

The  bill  being  stamped  when  produced,  it  was  not  material  or 
competent  for  the  plaintiff  to  inquire  whether  it  had  been  properly 
stamped  before.  It  was  no  answer  that  the  bill  was  unstamped 
when  drawn,  if  it  was  properly  stamped  when  produced.  Wright 
V.  Riley  (Peake^s  Cases,  273) . 

It  is  submitted  for  the  plaintiff,  that  the  Act  was  substantially 
complied  with  in  this  case.  The  Legislature  uses  different 
language  when  it  intends  to  make  the  document  invalid ;  thus,  in  the 
15th  section  of  the  Stamp  Act  of  1867,  the  language  used  is  to  the 
effect  that  every  person  signing  a  receipt,  &c.,  upon  any  paper,  &c., 
without  the  same  being  first  duly  stamped,  is  liable  to  a  penalty. 

[Richmond,  J. — The  8th  section  of  the  Act  of  1866  shows  that 
the  general  rule  is  that  all  paper,  &c.,  is  to  be  stamped  before  it 
is  written  upon ;  and  the  cases  where  the  Commissioners  or  an 
officer  of  a  Court  may  stamp,  and  the  case  of  foreign  bills,  seem 
to  be  exceptions  to  that  rule.] 

The  43rd  section  is  evidently  intended  to  apply  only  to  cases 
where  an  adhesive  stamp  could  not  be  used  on  a  bill.  It  is  further 
contended  that  until  the  Bill  was  issued  it  was  not  complete,  and 
did  not  require  a  stamp. 

Macassey  for  the  defendant  {Haggitt  with  him). — The  ques- 
tion ought  to  be  decided  on  broad  principles.  Verbal  criticisms 
alone  have  been  relied  upon  on  the  other  side,  and  it  has  not  been 
contended  that  the  plaintiff  would  have  succeeded  in  an  English 
Court.  It  is  submitted  that  if  the  drawers  could  not  recover,  the 
plaintiffs,  taking  with  notice,  cannot  recover.  (See  Byles  on  Bills.) 
It  may  be  admitted  that,  if  the  case  stood  merely  upon  the  clause 
imposing  the  penalty,  it  might  be  insufficient  to  establish  the 
invalidity  of  the  bill.  The  omission  of  the  word  "  first"  in  the 
New  Zealand  Act  of  1866,  has  been  relied  upon  as  distinguishing 
it  from  the  31  Geo.  III.  c.  25,  sec.  10 ;  but  the  55  Geo.  III.  c.  184, 
sec.  11,  appears  to  be  the  model  for  section  14  of  the  Colonial  Act, 
and  it  uses  the  words  "  duly  stamped,'^  and  not  the  words  "  first 
duly  stamped.''  The  provisions  of  the  New  Zealand  Act  contained 
in  sections  14,  16,  17,  80,  and  43,  are  substantially  identical  with 
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those  of  the  lOth  and  19th  sections  of  the  Act  of  31  Geo.  III.,  and        isr>8 
therefore  the  English  cases  decided  under  that  Act  are  in  point.   The  "^^^  o*' 
first  question  is  whether  the  mere  tender  of  the  hill  in  evidence^  Auktralasia 
duly  stamped,  is  sufficient  to  prevent  an  objection  to  its  validity       tUw. 
for  want  of  a  stamp  at  a  former  period.    It  seems  doubtful  whether 
Wright  v.   Riley  can  be  supported.      (See  Roscoe's  Nisi  Prius 
Evidence,  9th  edition,  p.  187) ;  and  if  it  can,  it  may  be  distinguished 
from  the  present  case  on  the  ground  that  the  holder  there  had  no 
notice. 

Field  V.  Woods  is  an  express  authority  to  show  that,  notwith- 
standing the  reception  of  the  evidence,  the  document  can  be 
impugned  afterwards,  if  the  matter  which  causes  its  invalidity  be 
extrinsic. 

The  bill  was  never  stamped  as  between  the  original  parties. 
There  was  a  complete  contract  between  the  drawer  and  acceptor 
while  the  bill  was  yet  unstamped ;  and  if  the  drawer  could  not  sue 
the  acceptor,  the  indorser  with  notice  could  not  sue  on  the  bill. 

The  time  to  test  the  validity  of  the  instrument  is  the  time 
when  it  was  made.  In  Weddell  v.  Capes  (1  M.  &  W.  54),  Parke, 
B.,  said,  "  Whenever  the  stamp  is  affixed,  it  must  be  affixed 
according  to  the  manner  in  which  the  instrument  operated  at  the 
time  it  was  executed.'' 

The  case  of  Abrahams  v.  Skinner  (12  Ad.  &  El.  763),  where 
it  was  held  that  a  bill  accepted  in  blank,  or  a  piece  of  paper 
stamped  with  a  die  which  ceased  to  be  a  legal  stamp  before  the 
day  on  which  the  bill  was  drawn,  was  void  for  want  of  a 
stamp,  shows  that  the  sufficiency  of  stamp  is  to  be  determined 
with  respect  to  the  time  at  which  the  contract  is  complete.  That 
case  shows  that  it  is  competent  for  an  acceptor  to  set  up  the  want 
of  stamp  in  answer  to  an  action  by  the  drawer;  and  an  indorser 
with  notice  cannot  stand  in  a  better  position  than  the  drawer. 

It  is  submitted  that  the  New  Zealand  Acts  are  not  substantially 
distinguishable  from  the  English  Acts. 

On  the  subject  of  the  invalidity  of  the  contract,  the  tendency  of 
the  Courts  in  modem  times  is  to  hold  all  contracts  invalid  which 
are  directly  or  indirectly  prohibited ;  and  thus  the  infliction  of  a 
penalty  implies  a  prohibition.     Cundall  v.  Dawson  (4  C.  B.  376). 

In  the  next  place,  the  stamp  was  not  properly  cancelled.  The 
cancellation,  it  is  submitted,  was  a  material  act;  and  if  it  was 
improperly  done,  the  defendant  had  a  right  to  take  advantage 
of  it.     Poolley  v.  Brown  (31  L.  J.  C.  P.  134). 
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1868  The  Attorney 'General  in  reply. 


Cur,  adv.  vuU. 


ArsTRALAsiA  Arney,  C.J.,  dcUvered  the  judgment  of  the  Court.*  (30th 
_  ^'         Octoher.) 

After  stating  the  facts  contained  in  the  special  verdict  as  above, 
he  proceeded, — 

Upon  this  state  of  facts,  the  defendants  contend  that  the 
bill  sued  upon  is  absolutely  void,  or,  at  least,  unavailable 
in  law  or  equity.  By  the  14th  section  of  "The  Stamp  Duties 
Act,  1866,^'  it  is  enacted  that  any  person  who  shall  make,  accept, 
or  pay  any  bill  of  exchange,  without  the  same  being  stamped 
for  denoting  the  duty  charged  thereon,  shall  for  every  such  offence 
incur  a  penalty  of  £dO.  Inasmuch,  therefore,  as  the  drawers 
and  acceptors  of  the  bill  now  sued  upon  have  severally  incurred 
this  penalty,  we  are  asked  on  behalf  of  the  defendants,  to  conclude 
that  the  bill  itself  is  unavailable.  The  case,  it  is  said,  is  one 
in  which  the  very  contract  itself  is  made  illegal.  The  plaintiffs, 
on  the  other  hand,  argue  that  although  the  omission  to  stamp 
the  bill  has  exposed  the  drawers  and  acceptors  to  penalties,  the 
bill  itself  is  valid  and  available. 

In  order  to  test  the  operation  of  section  14,  let  it  be  supposed 
that  a  bill,  drawn  without  a  stamp,  has  an  adhesive  stamp  sub- 
sequently affixed  to  it  by  the  maker,  and  is  then  presented  for 
acceptance.  It  is  plain  that  the  acceptor,  though  aware  that 
the  stamp  has  been  affixed  subsequently  to  the  making  of  the 
bill,  woidd  incur  no  penalty  by  accepting.  The  enactment,  as 
penal,  must  be  construed  strictly;  and  it  could  not  be  said  that 
he  had  accepted  the  bill  ''without  the  same  being  stamped  for 
denoting  the  duty  charged  thereon.'^  Neither  can  it  be  said  that 
a  person  who  pays  a  bill  which  appears  to  have  been  stamped 
after  acceptance  incurs  any  penalty.  These  words,  ''without 
the  same  being  stamped  for  denoting  the  duty  hereby  charged 
thereon,''  must,  then,  be  read  as  referring,  not  exclusively  to 
the  time  of  the  drawing  of  the  bill,  but,  referenda  singula  singulis, 
to  the  respective  times  of  drawing,  acceptance,  and  payment :  the 
penalty  being  imposed  on  the  drawer,  if  the  bill  be  not  stamped 
when  drawn;  on  the  acceptor,  if  it  be  not  stamped  when  accepted; 
on  the  payer,  if  it  be  not  stamped  when  paid.  The  section,  thus 
read,  does  not  prohibit  the  stamping  of  a  bill  after  the  making, 
or  after  the   acceptance  thereof,    but   seems,   according  to  the 

*  Arney,  C.J.,  Johnston,  J.,  Oresaon,  J.,  Bichmond,  J.,  and  Ward,  J. 
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natural  meaning  of  the  language^  to  contemplate  that  a  bill  may       1868 
be  so  stamped.  Bank  of 

But  it  may  be  said  that  although  affixing  a  stamp  after  the  Aubtkalasia 
making  of  the  bill^  and  before  its  presentation  for  payment^  will 
relieve  the  person  paying  the  same  from  any  penalty,  yet,  as 
a  consequence  of  the  previous  non-compliance  with  the  statute  on 
the  part  of  the  drawer,  the  person  who  would  otherwise  be 
liable  on  the  bill  is  set  free  fit)m  any  obligation  to  pay  it.  But 
this  is  not  a  tenable  position.  It  being  established  that  a  stamp 
may  be  lawftiUy  (i.e.  without  breach  of  the  law)  affixed  to  a 
bill  after  it  is  drawn,  there  is  nothing  in  the  Act  to  exclude 
the  bill  from  being  given  in  evidence,  or  to  render  it  unavailable. 
For,  under  section  30,  it  is  sufficient  if  an  instrument  tendered  in 
evidence  bear,  when  so  tendered,  a  stamp  of  the  amount  required 
by  law :  provided,  of  course,  that  no  breach  of  the  law  has  been 
committed  in  affixing  such  stamp.  The  whole  argument  for  the 
defendants  turns  on  the  supposed  prohibition  to  stamp  a  biU 
after  the  making  thereof.  If  there  is  no  such  prohibition,  there  is 
no  ground  for  contending  that  the  bill  is  made  void  by  the 
undue  delay  in  affixing  a  stamp.  /,^  ^ .  ^"i 

The  conclusion  at  which  we  have  arrived  on  the  construction 
of  the  14th  and  30th  sections  is  confirmed  by  the  language  of 
the  16th  section,  which  enables  the  holder  as  well  as  the  maker  of 
a  bill  of  exchange  to  affix  thereto  an  adhesive  stamp.  It  was 
suggested  that  the  word  "holder'^  might  have  been  inserted 
in  the  16th  section  with  reference  to  provisions  which  occur 
later  in  the  Act,  requiring  the  holder  of  a  foreign  bill  to  affix 
an  adhesive  stamp  before  negotiating  the  bill.  But  the  word 
"holder^'  is  not  needed  for  this  purpose  in  the  16th  section, 
as  the  25th  section  is  complete  in  itself. 

The  argument  for  the  defendants  mainly  turned  on  the 
supposed  analogy  of  the  English  Stamp  law;  but,  as  was  well 
pointed  out  by  the  Attorney-General  in  his  argument  for  the 
plaintiffs,  the  introduction  into  this  Colony  of  adhesive  stamps  for 
bills  of  exchange  destroys  the  analogy.  The  defendants  relied  on 
the  cases  decided  under  the  English  enactments  31  Geo.  III.  c.  25, 
sec.  10,  and  the  similar  enactment  55  Geo.  III.  c.  185,  sec.  11. 
But  at  the  date  of  those  statutes,  the  English  stamp  duties  on 
bills  of  exchange  were  wholly  (as  in  great  part  they  still  are) 
collected  by  means  of  stamps  impressed  upon  paper  at  the  Stamp 
Office  under  the  authority  of  the  Commissioners  of  Stamps ;  who. 
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1868       by  section  19  of  31  Geo.  III.  c.  25,  are  expressly  prohibited  from 

B^yg  OP    stamping  bills   of  exchange  already  written.      If,   therefore,    a 

AusTBALisiA  bill  requiring  an   impressed    stamp    be    drawn   in   England   on 

Rbu>.       unstamped  paper,  the  case  is  remediless ;  and  although  it  does  not 

seem  to  have  been  anywhere  very  clearly  ruled  that  such  a  bill 

is  actually  void,  so  as  to  make  the  want  of  the  stamp  pleadable, 

yet,  not  being  receivable  in  evidence,  it  is  practically  unavailable. 

In  forming  an  opinion  on  the  construction  of  sections  14 
and  30,  we  have  not  omitted  to  consider  the  eflFect  of  section 
43,  which  prohibits  the  Commissioners  from  stamping  bills  of 
exchange  after  the  making  thereof;  nor  have  we  disregarded 
the  final  provisoes  to  sections  31  and  37.  These  latter  clauses 
refer,  in  general  terms,  to  instruments,  the  stamping  of  which, 
after  the  signing  or  execution  thereof,  is  expressly  prohibited 
or  restricted  by  the  Act.  Looking  to  the  former  part  of  section 
31,  this  language  would  naturally  import,  that  there  is  some  class 
of  instruments  which  the  parties  are  prohibited  from  stamping 
after  execution.  But  actually  we  can  find  no  such  prohibition ; 
and  we  are  therefore  driven  to  suppose,  according  to  the  sug- 
gestion of  the  Attorney- General,  that  the  concluding  proviso  of 
section  31  is  a  superfluous  reference  to  the  prohibition  in  section 
43.  There  results  also  from  our  construction  of  sections  14, 
16,  and  30,  the  seeming  absurdity  that  under  the  proviso  to 
section  37  the  officer  of  the  Court  is  prohibited  from  affixing 
a  stamp  to  a  bill  of  exchange  upon  payment  of  the  duty  and 
a  fine,  whilst  under  the  prior  sections  the  holder  is  himself 
at  liberty  to  affix  the  stamp,  at  any  time,  without  fine.  Notwith- 
standing the  difficulty  occasioned  by  these  provisions,  we  consider 
that  the  established  principles  of  construction  would  not  justify 
us  in  extending  the  scope  of  penalties  and  restrictions  upon  a 
doubtftd  inference.  It  may  be  that  it  was  intended  to  prohibit 
the  holders  of  bills  of  exchange  and  other  like  securities  from 
stamping  the  same  after  execution.  This,  however,  is  not  ex- 
pressed; nor  can  such  an  intent  be  certainly  inferred.  The 
prohibition  against  stamping  such  documents  after  execution  only 
applies  to  the  Commissioners  of  Stamp  Duties,  and  to  officers 
of  Court  acting  in  their  stead. 

On  the  point  of  cancellation,  it  does  not  seem  clear  that  the 
special  finding  would  not  justify  the  conclusion  that  the  stamp 
in  this  case  was  duly  cancelled  pursuant  to  section  17.  But 
the  point  does  not  require  decision,  as  it  is  clear,  on  the  terms 
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of  section  30^  that  omission  to  cancel  entails  no  consequence       1868 
beyond  the  penalty  in  that  case  incurred  by  the  party  in  default.       bank  of 

We  hold,  therefore,  that  notwithstanding  the  breaches  of  the  Australasia 
Stamp  Act  which  appear  to  have  been  committed,  the  bill  now       j{,£iQ, 
sued  upon  is  good  and  available  in  law  and  equity,  and  that 
the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


CATON,  Apfeilakt  ;  FEARON,  Respoxdbkt.  Oct.  12  &  15. 

Rules  163  and  564  Reg.  Gen.  1856. — Variance — Amendment — Special  finding  hy 

Jury, 

The  plaintiff  below  brought  an  action  against  the  defendant  below  for  £295  for 
work  and  labour ;  and  the  defendant  pleaded  that  the  plaintiff's  claim  was  satisfied 
bj  J.  D.  T.  paying  to  the  plaintiff,  at  the  defendant's  request,  on  the  24th  June, 
1865,  £1,300,  under  an  agreement  dated  25th  May,  1865,  between  the  plaintiff  and 
J.  D.  T. 

At  the  trial  it  was  prored  that  of  the  sum  of  £1,300  paid  to  the  plaintiff,  on 
the  24th  June,  £800  was  paid  by  the  defendant  to  the  plaintiff  in  satisfaction  of  all 
demands,  and  £500  by  J.  D.  T.  to  the  plaintiff  under  the  agreement. 

The  defendant's  counsel  formally  asked  for  leave  to  amend  the  plea  by  striking 
out  the  words  "  under  an  agreement,"  &c. ;  but  the  Judge,  with  the  Counsel's  assent, 
instead  of  granting  the  amendment,  acting  under  Bule  153  {Reg.  Gen.  1856)  i 
directed  the  jury  to  find  the  fiicts  bearing  on  the  proposed  amendment.  The  jury 
found  that  the  sum  of  £800  was  paid  by  the  defendant  to  the  plaintiff  in  full  satis- 
faction and  discharge  of  all  demands  of  the  plaintiff. 

A  rule  was  made  absolute  by  the  Court  below  for  entering  up  judgment  for  the 
defendant,  notwithstanding  a  finding  for  the  plaintiff  on  the  issue. 

On  appeal,  the  judgment  of  the  Court  below  was  affirmed. 

Query,  Whether  the  Court  in  such  a  case  has  not  power  to  go  beyond  the 
record,  and  look  at  the  eyidenoe. 

This  is  an  appeal  under  the  provisions  of  ''The  Court  of 
Appeal  Act,  1862/'  against  the  decision  of  the  Supreme  Court 
of  New  Zealand,  Nelson  District,  in  making  absolute  a  rule 
of  the  Supreme  Court  of  New  Zealand,  Nelson  District,  obtained 
by  the  respondent,  to  show  cause  why  the  verdict  in  this  action 
should  not  be  entered  for  the  respondent  upon  the  special  finding 
of  the  jury  at  the  time. 

The  following  is  a  statement  of  the  case  : — 

In  the  month  of  December,  1866,  the  appellant  brought  an 

action  in  the  Supreme  Court  of  New  Zealand,  Nelson  District, 

against  the  respondent,  to  recover  the   sum   of  £295   Os.  8d., 

alleged  to  be  due  to  him  for  work  and  labour  done  and  materials 
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1868       provide^  by  the  appellant  for  the  respondent  and  at  his  request, 

Caton       ^^^  ^^^  goods   sold   and  delivered  by  the  appellant  to  the  re- 

».  spondent,  and  for  money  paid  by  the  appellant  for  the  respondent 

at  his   request,   the  particulars  whereof   were   annexed  to   the 

declaration.     * 

To  this  claim  the  respondent  pleaded  as  follows  : — 

1st,  That  before  the  commencement  of  this  action  he  satisfied 
and  discharged  the  appcUant^s  claim — to  wit,  on  or  about  the 
24th  day  of  June,  in  the  year  of  our  Lord  1865. 

2nd,  That  the  appellant^s  claim  was  satisfied  and  discharged 
by  Joseph  Dresser  Tetley  paying  to  the  appellant,  at  the  respon- 
dent's request,  on  or  before  the  24th  day  of  June,  1865,  the  sum 
of  £1,300  under  an  agreement  dated  on  or  about  the  25th  day  of 
May,  1865,  and  made  between  the  said  Joseph  Dresser  Tetley  and 
the  appellant. 

The  appellant  replied,  denying  the  allegation  in  the  pleas,  and 
the  following  issues  were  thereupon  settled  (that  is  to  say)  : — 

1st,  Is  the  defendant  indebted  to  the  plaintiff  in  the  sum  of 
£295  Os.  8d.,  or  in  any  other  and  what  sum,  by  reason  of  the 
causes  of  action  in  the  declaration  mentioned  ? 

2nd,  Was  the  plaintiff's  claim  satisfied  as  in  the  second  plea 
alleged  ? 

On  the  trial  the  defendant  relied  solely  upon  the  second  plea, 
and  his  proof  was  "that  of  the  sum  of  £1,300  received  by  the 
plaintiff  on  the  24th  June,  1865,  the  sum  of  £800  was  paid  by 
the  defendant  to  the  plaintiff  in  satisfaction  of  all  demands,  and 
the  sum  of  £500  by  the  said  Joseph  Dresser  Tetley  to  the  plain- 
tiff, in  respect  of  the  agreement;*'  and  in  order  to  meet  this 
variance  between  the  proofs  and  the  record,  defendant  applied  to 
the  Judge  to  allow  the  record  to  be  amended,  by  omitting  the 
words  "  under  an  agreement  dated  on  or  about  the  25th  day  of 
May,  1865,  and  made  between  the  said  Joseph  Dresser  Tetley  and 
the  plaintiff,"  from  the  second  plea.  The  Judge,  acting  under 
Rule  153  of  the  Rules  of  Practice  and  Procedure  of  the  said 
Supreme  Court,  refused  to  amend  the  record,  but  directed  the 
jury  to  find  the  facts  bearing  on  the  proposed  amendment  accord- 
ing to  the  evidence.  The  jury  thereupon  found  as  follows  (that  is 
to  say) : — 

On  the  first  issue,  "  This  issue  was  abandoned  at  the  trial." 

On  the  second  issue,  "  No." 

And  xmder  the  above-mentioned  direction  of  the  Judge,  pur- 
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auant  to  Rule  153^  they  found  specially  as  follows  (that  is  to 
8ay) : — 

''The  jury  consider  that  the  sum  of  £800  was  paid  by  the 
defendant  to  the  plaintiff  in  full  satisfaction  of  all  demands  of  the 
plaintiff/' 

Upon  the  above  special  finding  it  was  moved^  on  the  part  of  the 
respondent,  under  Rule  153,  that  a  verdict  should  be  entered  up 
for  the  respondent,  notwithstanding  the  finding  of  the  jury  at  the 
trial  of  the  issues  in  favour  of  the  appellant. 

This  rule  the  Court  afterwards,  on  the  3rd  day  of  January, 
1868,  made  absolute  in  the  following  form  (that  is  to  say)  : — 

Upon  hearing  Mr.  Travers,  of  counsel  for  the  plaintiff,  and 
Mr.  Connolly,  of  counsel  for  the  defendant,  it  is  ordered  that  the 
judgment  be  given  for  the  defendant  upon  the  special  finding  of 
the  jury,  according  to  the  very  right  and  justice  of  the  case,  not- 
withstanding the  finding  on  the  issues  in  favour  of  the  plaintiff ; 
and  that  this  rule  be  made  absolute,  without  costs. 

Diie  notice  of  appeal  was  given,  pursuant  to  the  said  Act. 

The  question  for  the  opinion  of  the  Court  of  Appeal  is,  whether 
the  said  rule  absolute  ought  to  have  been  made  or  not  ? 

If  the  Court  shall  be  of  opinion  in  the  negative,  their  judgment 
to  be  entered  up  for  the  appellant,  for  the  sum  of  £295  Os.  8d., 
with  costs  of  suit ;  otherwise  judgment  to  stand  for  the  respondent, 
with  costs  of  defence. 

The  pleadings  and  the  Judge's  notes  of  the  evidence  given  at 
the  trial  were  annexed  to  the  case."*^ 

*  The  foUowing  is  a  report  of  the  judgment  of  Richmond,  J.,  in  the  Court  helow, 
at  Neleon  (3rd  Jan.,  1868),  on  making  absolute  the  rule  for  entering  a  rerdict  for 
the  defendant : — 

At  the  trial  it  appeared  that,  in  consequence  of  disagreements  between  plaintiff 
and  defendant,  both  were  desirous  of  ending  the  tenancy  created  hy  the  lease  of 
January,  1864 ;  and  that  negotiations  were  entered  into,  imder  which  Mr.  Tetlej  was 
to  take  over  the  run  from  the  plaintiff.  According  to  the  eridence  of  the  defendant 
and  Mr.  Tetlej,  defendant  was  a  party  to  these  negotiations  ;  Mr.  Tetley  acting,  with 
plaintiff's  fiill  knowledge,  as  defendant's  agent  in  the  business,  as  well  as  on  his  own 
account.  According  to  the  evidence  of  the  plaintiff,  he  knew  nothing  of  the  defen- 
dant in  the  transaction,  but  dealt  solely  with  Mr.  Tetley  as  a  purchaser  of  his  lease- 
hold  interest.  In  accordance  with  this  latter  view  of  the  transaction,  on  the  pro- 
duction of  the  agreement  of  the  25th  of  May,  1865,  that  document  appeared  to  be  (it 
was  indeed  represented  by  defendant's  witness,  Mr.  Tetley,  as  being)  an  agreement 
between  plaintiff  and  Mr.  Tetley,  under  which,  in  consideration  of  a  sum  of  £1,300 
to  be  paid  by  Mr.  Tetley  to  plaintiff,  plaintiff  agreed  to  assign  to  Mr.  Tetley  his 
interest  in  the  run.  The  evidence,  however,  of  Mr.  Tetley  and  of  the  defendant  tended 
to  show  that  £800,  part  of  the  sum  of  the  £1,300  mentioned  in  the  agreement  of 
VOL.  I.— Pabt  1.  14 
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TVavers,  for  the  appellant.  The  rule  for  judgment  for  tlie 
defendant  below^  non  obstante  veredicto,  was  improperly  made 
absolute  under  Rules  153  and  564.     {Reg.  Gen.,  1856.) 

The  respondent  (the  defendant  below)  applied  for  an  amend- 
ment under  Rule  564^  for  form's  sake,  but  requested  that  it  might 
be  refused,  and  that  the  case  might  be  dealt  with  under  the  ISdrd 


26th  yiBjf  was  not  reallj  purchase-monej  to  be  paid  bj  Mr.  Tetlej  to  plaintiff, 
but  a  payment  to  be  made  by  defendant  to  plaintiff  in  full  of  all  demands ;  and 
that  the  true  agreement  was  that  defendant  should  pay  plaintiff  £800  to  give  up  the 
tenancy,  and  to  release  all  his  claims  in  respect  thereof,  and  of  the  fencing  ;  and  that 
Mr.  Tetley  should  allow  a  sum  of  £500  to  corer  the  plaintiff's  outlay  on  the  manage- 
ment of  the  run  and  flock  since  the  last  shearing. 

At  this  stage  the  defendant's  counsel  applied  for  leave  to  amend  his  second  plea, 
by  striking  out  the  words  **  under  an  agreement,  dated  25th  of  May,  1865,"  &c. ;  at 
the  same  time  saying  that  he  should  prefer  that  his  apphcation  should  be  refused, 
and  that  the  jury  should  be  directed  "  to  find  the  &cts  bearing  on  such  proposed 
amendment "  tmder  Bule  153.  I  thought  it  best  to  take  this  course,  and  accordingly 
directed  the  jury  to  find  "  whether  the  sum  of  £800  was  paid  by  defendant  U>  plaintiff 
in  full  of  all  demands ;"  cautioning  them  that  though  they  might  believe  that  defen- 
dant  actually  supplied  this  sum  to  Mr.  Tetley,  they  ought  not  to  find  it  to  be  a 
payment  by  defendant  to  plaintiff  unless  they  were  of  opinion  that  plaintiff  was 
dealing,  and  knew  he  was  dealing,  with  the  defendant,  and  not  merely  with  Mr. 
Tetley.  The  jury  found  that  the  £800  was  paid  by  defendant  to  plaintiff  in  full  of 
all  demands ;  and  this  finding  is  recorded.  The  issue  joined  on  the  record  I  directed 
the  jury  to  find  negatively,  that  is,  for  the  plaintiff;  being  of  opinion,  upon  the  terms 
of  the  agreement  of  25th  May,  1865,  that  no  payment  made  under  that  agreement 
could  possibly  be  a  satisfaction  of  plaintiff's  claim.  It  is  now  moved,  under  Bule  15S, 
to  enter  the  verdict  for  the  defendant  upon  the  special  finding. 

In  showing  cause  against  the  rule,  Mr.  Travers  urged  that  the  Court  in  Banco 
coidd  not  take  notice  of  the  evidence  given  at  the  trial  for  the  purpose  of  determining 
whether  judgment  ought  to  be  entered  up  for  the  defendant,  but  must  confine  itself 
to  the  &cts  as  specially  found ;  and  that  the  facts  so  found  do  not  justify  the  Court  in 
coming  to  the  conclusion  that  the  variance  was  immaterial  to  the  merits.  This 
argument  was  supported  by  citation  of  cases  decided  in  the  English  Courts  upon  the 
Statute  3  and  4  William  lY.  c.  42,  sec.  24  (on  which  enactments  Bule  153  is 
founded);  and  the  case  of  Addington  v.  Magan  (20  L.  J.  (N-S.)  C.  P.  82 ;  S.  C, 
10  Conunon  Bench  Beports,  576)  was  especially  relied  upon. 

But  I  am,  in  the  first  place,  of  opinion  that  the  Court  is  not,  as  contended  by  the 
plaintiff's  counsel,  debarred  from  considering  the  whole  case  ;  and  this  part  of  the 
subject  is  best  approached  by  asking — What  duty  the  Court  has  to  perform  upon  the 
present  motion  ?  For  it  may  be  assumed  that  the  power  of  the  Court  is  always  co- 
extensive with  its  duty.  Now,  upon  the  present  motion,  the  Court  has  to  consider 
whether  the  variance  between  the  defendant's  allegations  and  his  proofs  is  immaterial 
to  the  merits  of  the  case,  and  the  misstatement  of  the  defence  such  as  could  not  have 
prejudiced  the  plaintiff  in  the  conduct  of  the  action.  And  I  take  it  to  be  quite  dear, 
that  to  say  that  the  variance  is  immaterial  to  the  merits  is  the  same  thing  as  to  say 
that  the  plea  might  have  been  and  ought  to  have  been  amended,  so  as  to  remove  the 
variance.    Now,  in  order  to  see  whether  the  plea  might  have  been  and  ought  to  have 
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rule.  That  role  enables  the  Courts  in  ease  of  a  variance  at  the  trial 
between  the  evidence  and  the  pleadings^  to  take  a  special  finding 
of  the  jury,  and  make  the  same  a  part  of  the  record ;  and,  notwith- 
standing the  verdict  on  the  issue,  if  the  Court  shall  think  the 
variance  immaterial  to  the  merits,  and  the  misstatement  such  as 
could  not  have  prejudiced  the  other  side  in  the  conduct  of  the 
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been  amended  so  as  to  remoTe  the  Tariance,  we  miut  look  to  Bule  564 ;  where  we 
ahall  find,  that  all  such  amendments  are  to  be  made  **  as  may  be  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question  in  oontroTersy  between 
the  parties."  If,  therefore,  the  eyidence  adduced  went  to  the  real  question  in  con- 
troTersy,  its  variance  from  the  pleadings  of  the  party  adducing  it  is  to  be  deemed 
immaterial  to  the  merits. 

The  Court,  then,  upon  the  present  motion,  has  to  determine  what  was  the  real 
question  in  controrersy  between  the  parties — that  is,  what  was  the  real  question  they 
came  to  try  ?  But  the  finding  of  a  jury  can  never  put  the  Court  in  a  position  to 
discharge  this  duty  witliout  the  report  of  the  Judge  who  tried  the  case.  Indeed,  it 
has  been  expressly  held  in  Wilkin  t.  Meed  (23  L.  J.  C.  P.  193),  that  it  is  for  the 
Judge,  and  not  for  the  jury,  to  determine  what  is  the  real  question  in  controversy. 
No  finding  of  a  jury  could  properly  present  to  the  Court  all  the  complex  circum- 
stances and  refined  considerations  which  ought  sometimes  to  be  taken  into  account 
in  deciding  upon  the  propriety  of  allowing  a  defendant  to  reform  his  defence.  Many 
of  these — such  as  the  way  in  which  the  case  has  been  conducted  by  counsel  on  either 
side,  are  obviously  quite  beyond  the  province  of  a  jury. 

I  conclude,  therefore,  that  the  Court  has  the  power  of  looking  at  the  whole  of  the 
evidence  taken,  and  at  the  whole  conduct  of  the  case  as  reported  by  the  Judge  who 
tried  the  case,  because  without  this  power  the  Court  cannot  discharge  the  duty  which 
the  rule  imposes  upon  it. 

But  it  may  be  said,  that  the  same  duty  is  imposed  on  the  English  Courts  by  the 
24th  section  of  the  3rd  and  4th  William  lY.  o.  42,  and  yet  it  is  held  in  Addington 
T.  Magan  that  the  Court  cannot  look  beyond  the  special  finding.  I  answer  that 
although  the  terms  of  the  153rd  Kule  are  borrowed  from  the  English  statute,  the 
duties  of  the  respective  Courts  under  the  English  and  Colonial  enactments  are 
different.  For  Bule  153  is  associated  with  a  power  of  amendment  in  the  Court, 
which  did  not  exist  in  England  at  the  date  of  the  Statute  3  and  4  William  lY.  c.  42. 
Yarianoes  which  under  the  3  and  4  William  lY.  o.  42,  would  have  been  deemed 
material  to  the  merits,  are  not  necessarily  to  be  so  considered  under  Bule  564.  And 
the  question  of  materiality  to  the  merits  is  the  same  whether  arising  under  Bule  153 
or  Bule  564.  That  question  now  stands  on  a  wider  basis  than  it  did  under  the  Act 
of  3  and  4  William  lY.,  and  can  only  be  determined  on  a  consideration  of  the  evidence 
on  both  sides,  the  record,  and  the  whole  conduct  of  the  case.  This  Court  has  a  larger 
power  of  curing  variances  than  the  Court  of  Common  Pleas  possessed  at  the  date  of 
the  case  cited  ;  and  the  terms  in  which  the  power  is  conferred  are  such  as  to  imply 
that  the  Court,  in  exercising  it,  can  and  will  look  beyond  the  mere  record.  The  words, 
indeed,  of  Bule  153  are  nearly  the  same  as  those  of  section  24  of  the  English  Act,  but 
the  context  is  different.  Bule  153  must  be  read  in  coimection  with  the  power  of 
amendment  given  by  Bule  564. 

I  have  taken  it  for  granted  that  the  power  which  the  Court  possesses  of  curing  a 
Tuianoe,  by  allowing  judgment  to  be  entered  under  Bule  153  without  amending  the 
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action  or  defence^  to  give  judgment  according  to  the  very  right 
and  justice  of  the  case.  The  real  question  is,  whether  the  plea 
ought  to  have  been  amended  under  Rule  564  (which  is  taken  from 
the  Common  Law  Procedure  Act,  15  and  16  Vict.,  c.  76,  s.  220) ; 
and  whether  the  amendment  applied  for,  namely,  to  omit  from  the 
allegation  of  payment  in  the  plea,  the  words  '^  under  an  agreement 
dated,^'  &c.,  would  have  been  supported. 

pleading,  is  substaiitiallj  identical  with  ita  power  under  Rule  564,  of  curing  a 
rariance  by  amending  the  pleadings,  and  bo  entitling  the  applicant  to  judgment  upon 
the  amended  record ;  the  only  difference  being,  that  under  Rule  153  the  formality  of 
an  actual  amendment  is  dispensed  with.  I  conceive  I  am  justified  in  this  assumption, 
not  only  by  the  reason  of  the  thing,  but  also  by  the  analogy  of  the  Statute  3  and  4 
William  lY.  c.  42.  The  power  of  the  Court  in  Banco,  under  the  24th  section  of 
that  statute,  to  cure  a  variance  by  allowing  judgment  to  be  entered  without  amend- 
ment, is  substantially  the  same  as  that  of  the  Judge,  at  the  trial,  under  the  23rd 
section,  to  cure  a  variance  by  allowing  an  amendment ;  the  purpose  of  the  24th 
section  being,  as  observed  by  Mr.  Taylor  (Taylor  on  Evidence,  p.  209),  to  enable 
the  Judge  at  the  trial  to  avoid  the  responsibility  of  deciding  on  the  propriety  of  a 
proposed  amendment,  and  to  leave  this  same  question  (in  the  shape  of  a  question  as 
to  the  materiality  of  the  variance)  for  the  consideration  of  the  Court.  Thus  the 
duties  of  the  English  Court  under  the  statute,  and  the  Colonial  Court  under  the 
Rules  of  Procedure,  are  in  so  far  the  same,  that  both  have  to  consider  whether  the 
pleadings  ought  to  have  been  amended.  The  difference  is,  that  in  exercising  its 
larger  power,  the  Colonial  Court  must  consider  matters  which  are  not  within  the 
scope  of  the  English  Courts,  when  acting  under  this  particular  statute,  although 
those  Courts  do  constantly  consider  such  matters  upon  motions  for  a  new  trial.  I 
must  not,  however,  be  supposed  to  deny  that  under  Rule  153  the  special  finding 
must  set  forth  facts  sufficient  to  decide  the  case  in  favour  of  the  party  applying. 
Doubtless  that  is  so.  But  it  is  quite  another  thing  to  say  that  the  Court  can  take 
cognizance  only  of  the  facts  so  found  when  it  is  called  upon  to  decide  whether  the 
party  ought  to  take  advantage  of  that  finding.  The  finding  should  show  that  the 
party  is  entitled  to  judgment,  if  he  were  properly  entitled  to  bring  those  facts  before 
the  Jury.     Whether  he  was  so  entitled  is  another  question. 

Upon  the  ground  thus  established,  the  main  question  may  be  very  shortly  dealt 
with.  In  my  opinion,  the  evidence  of  defendant  and  his  witness,  as  to  the  true 
character  of  the  payment  of  £800,  did  go  to  the  question  which  the  parties  came  to 
try.  The  question  was,  whether  or  not  the  defendant  had  paid  a  sum  of  money  to 
the  plaintiff*  in  full  of  aU  demands  arising  out  of  the  transactions  between  them  ? 
This  being  by  both  parties  understood  to  be  the  question  in  controversy,  it  matters 
not  that  it  was  not  duly  raised  by  the  pleadings.  In  the  defendant's  evidence,  there 
was  doubtless  a  material  variance  from  the  pleaded  defence;  but  no  material 
variance,  or  rather  no  variance  at  all,  from  the  real  defence  as  intended  by  the 
defendant  and  expected  by  the  plaintiff*.  This  is  what  is  meant  by  a  variance  not 
material  to  the  merits.  The  special  finding  is  upon  the  true  question  in  the  case, 
and  is  conclusive  against  the  plaintiff!     Defendant  is  therefore  entitled  to  judgment. 

The  nde  cannot,  however,  go  in  the  exact  shape  in  which  it  was  asked  for.  The 
Court  cannot  alter  the  verdict  (it,  indeed,  does  not,  on  defendant's  behalf,  need 
altering),  but  orders  judgment  to  be  entered  up  for  defendant. 

£ule  ahtoluief  vnihout  coits. 
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[Richmond^  J. — ^1  thought  at  the  trial  that  the  agreement       ises 
produced  by  the  defendant  was  fatal  to  the  case  upon  the  pleadings      caton 
as  they  stood^  because  I  was  of  opinion  that  no  payment  under         v. 
the  agreement,  to  which  Fearon,  the  defendant,  was  not  a  party, 
could  have  enured  as  a  payment  in  satisfaction  and  discharge  under 
the  plea.] 

The  amendment  ought  not  to  have  been  made.  The  defendant 
relied  upon  a  payment  by  Tetley,  but  that  was  not  what  the  parties 
came  to  try.  The  evidence*  showed  a  diflFerent  state  of  facts  from 
that  which  appeared  in  this  agreement.  It  is  not  necessary  to 
contend  that  no  good  plea  could  have  been  pleaded  according  to 
the  facts. 

The  jury  ought  to  have  found  such  facts  as  would  have 
supported  an  equitable  plea  or  a  rejoinder.  The  facts  ought  to 
have  been  such  as  would  have  shown  that  the  payment  was  made 
under  such  circumstances  that  it  amounted  in  law  to  a  satisfaction 
of  the  plaintiff's  claim,  or  that  it  would  have  entitled  the  plaintiff 
in  equity  to  a  perpetual  injunction  against  the  defendant.  The 
matter  to  be  amended  under  Rule  153  must  be  a  "misstatement.^' 
Having  determined  what  the  amendment  ought  to  have  been,  the 
Court  has  to  look  at  the  record  as  amended,  and  to  see  whether 
the  finding  of  the  jury  supports  it.     It  cannot  look  beyond. 

Guest  V.  Elwes  (5  Ad.  &  El.  118)  ;  Addington  v.  Magan 
(10  C.  B.  576;  S.  C.  20  L.  J.  C.  P.  82) ;  Warwick  v.  Rogers, 
Toogood,  &c.  (12  L.  J.  C.  P.  113). 

Besides,  the  amendment  proposed  was  in  a  matter  material 
to  the  merits,  and  by  which  the  plaintiff  would  have  been  preju- 
diced ;  and  the  application  to  make  it  was  too  late.  Had  it  been 
made  earlier,  the  plaintiff  might  have  replied  that  the  payment 
was  made  under  the  agreement  with  Tetley,  and  evidence  which 
was  admitted  might  have  been  objected  to  and  rejected. 

Connolly,  for  the  respondent.  As  to  the  power  of  amendment — 
If,  as  it  is  admitted,  the  153rd  Rule  is  to  be  read  in  conjunction 
with  the  564th,  it  is  difficult  to  say  where  the  power  of  amendment 
ends.  It  is  clear  that  entirely  new  matter  may  be  introduced 
under  the  rule.  The  point  at  which  the  Court  will  stop  short, 
is  the  substitution  of  a  party,  or  the  introduction  of  a  new  one. 

In  Gtiest  V.  Elwes  (5  Ad.  &  El.  118),  the  declaration  was 
against  a  Sheriff  for  an  escape ;  the  pleas  were  not  guilty,  and  that 
the  defendant  did  not  arrest.     The  jtiry  found  specially  that  the 

•  See  the  Btatexnent  in  the  Beport  of  the  judgment  below. 
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1868        Sheriff  had  negligently  omitted  to  arrest^  and  it  was  held  that  the 
Qj^^jf      Court  might  give  judgment  for  the  plaintiff  according  to  the  right 
V.         of  the  case,  the  variance  being  immaterial,  and  the  defendant  not 
^^'''''     prejudiced. 

In  May  v.  Footner  (5  El.  &  Bl.  505),  the  Court  amended  a 
count  for  trespass  quare  clausum  /regit  into  one  for  an  injury  to 
the  reversion. 

The  real  question  in  this  case  was,  whether  the  defendant  owed 
the  plaintiff  anything?  The  defendant  said  that  he  had  paid  the 
plaintiff,  by  the  hands  of  a  certain  person,  on  a  certain  day.  In 
both  pleas  attention  was  called  to  a  certain  time,  and  there  was 
but  one  transaction  alluded  to.  The  Court,  therefore,  might  have 
made  the  amendment  asked  for.  In  consequence  of  the  amend- 
ment not  having  been  made,  the  plaintiff  had  all  the  evidence 
admitted  which  he  could  have  desired.  Questions  of  admissibility 
of  evidence  cannot  now  be  considered. 

[Richmond,  J. — I  think  an  application  might  have  been  made 
to  me  to  strike  part  of  the  evidence  out.] 

It  was  suggested  that  Tetley^s  evidence  should  have  been  struck 
out,  as  contradicting  the  deed. 

As  to  the  objection  that  the  application  for  the  amendment 
was  not  made  in  time.  Rule  564  says  that  amendments  may  be 
made  ''  at  all  times.'' 

In  Cooke  v.  Stratford  (13  M.  &  W.  379),  it  was  said,  per 
Rolfe,  B.,  "  The  fairest  test  is  this  :  supposing  the  party  comes 
with  evidence  that  would  enable  him  to  meet  the  case  as  it  stands 
on  the  record  unamended,  would  the  same  enable  him  to  meet  it 
as  amended?'' 

Since  it  is  necessary  by  the  Rules  of  the  Supreme  Court  of  New 
Zealand  to  plead  facts  more  specifically  than  in  England,  the  danger 
of  variance  is  increased,  and  the  power  of  amendment  ought  to  be 
exercised  more  liberaUy. 

It  is  said  that  the  special  finding  does  not  support  the  plea  as 
sought  to  be  amended, — ^that  it  is  not  found  that  Tetley  was  an 
agent ;  but  the  jury  do  substantially  find  that  the  defendant  did 
pay  £800  in  satisfaction  and  discharge  of  the  plaintiff's  claim. 

Tiravers,  in  reply.  K  the  amendment  had  been  applied  for  at 
an  early  period,  the  plaintiff  would  have  had  an  opportunity  of 
objecting  to  the  admissibility  of  evidence.  The  plaintiff  ought  not 
to  be  prejudiced  by  amendments  at  the  trial. 

Cur.  adv.  vuU. 
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Arnet,  C.J.  (15th  October). — In  determining  this  case,  it  is        I868 
convenient  to  consider  it  from  the  point  of  view  in  which  it  was      catosc 
presented  to  the  Court  by  the  argument  of  Mr.  Travers.    Two         «• 
questions  were  raised — ^first.  Was  it  competent  for  the  learned 
Judge  to  make  the  amendment  asked  for  at  the  trial  ?     Secondly, 
Assuming  the  amendment  to  have  been  made,  does  the  special  finding 
of  the  jury  so  fail  to  support  and  consist  with  the  amended  plea  as 
to  render  it  impossible  on  this  record  for  the  Court  to  permit  the 
judgment   to  stand  for  the  defendant?    The  amendment  might 
well  have  been  made,  provided  the  variance  was  immaterial  to  the 
merits  of  the  case,  and  the  misstatement  such  as  could  not  have 
prejudiced  the  plaintiff  in  the  conduct  of  his  action. 

But  the  merits  of  the  case  depended  on  the  question  whether 
the  demand  of  the  plaintiff  had  been  discharged  before  action 
brought,  by  the  defendant  paying  him,  through  Tetley,  his  agent, 
a  sum  of  money  at  a  certain  time  and  place,  in  full  satisfaction  of 
his  (the  plaintiff  ^s)  claim.  The  special  terms  of  the  agreement 
of  the  25th  May,  1865,  were  and  are  repudiated  by  both  sides^  as 
immaterial  to  that  question — Mr.  Connolly  amending  his  plea  by 
striking  out  all  reference  to  that  agreement,  and  Mr.  Travers 
protesting  that  no  payment  made  under  that  agreement  could 
prejudice  the  plaintift'^s  claim.  The  jury,  by  their  verdict  on  the 
issue,  found  that  plaintiff's  claim  on  defendant  was  not  indeed 
satisfied  by  payment  made  under  the  agreement;  but  by  their 
special  finding  they  declare  that  the  plaintiff's  claim  was  never- 
theless discharged  by  the  payment  to  him  of  £800  in  full  satisfac- 
tion of  all  claims  on  the  defendant.  It  appears  therefore  to  me, 
that  the  question  whether  the  variance  was  per  se  material  to  the 
merits  of  the  case  is  scarcely  open  to  argument.  But  it  was 
argued,  that  the  plaintiff  is  prejudiced  by  the  amendment  in  the 
conduct  of  his  action  as  the  case  now  stands,  for  that,  if  the  plea 
had  been  amended  at  the  trial,  by  striking  out  all  reference  to  the 
agreement,  the  plaintiff  would  have  replied  that  the  payment 
alleged  in  the  defendant's  plea  was  made  under  that  agreement ; 
and  Mr.  Travers,  I  think,  was  a  little  too  sanguine  in  his  argument 
when  he  assumed  that  by  so  replying  he  could  prevent  the  defend- 
ant giving  any  evidence  dehors  the  agreement  to  which  he  was  no 
party,  or  that  the  Court,  when  once  at  the  work  of  amendment 
at  the  trial,  would  have  allowed  itself  to  be  prevented  firom  making 
all  such  amendments  as  should  be  found  necessary  to  determine 
the  real  question  in  controversy  between  the  parties.     It  is  clear. 
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1868       to  my  mind,  that  it  was  competent  to  the  learned  Judge  to  make 
Caton      *^®  amendment  required. 
«.  Then,  is  the  special  finding  of  the  jury  so  far  reconcileable  with 

the  defence  set  up  in  the  second  plea  as  amended,  that  judg- 
ment on  this  record  cannot  stand  thereon  for  the  defendant  ?  In 
determining  this  question,  the  Court,  it  was  strongly  insisted,  is 
precluded  from  looking  out  of  the  record  into  the  evidence, 
although  this  Court  knows  the  contents  of  that  record  only  from 
the  case  on  appeal,  the  same  medium  by  which  the  Court  is 
informed  upon  the  evidence,  and  by  which  it  is  guided  in  resolving 
that  the  plea  forming  part  of  that  record  might  and  ought  to 
have  been  amended.  If  it  were  necessary  for  us  to  decide  that 
question,  I  should  hesitate  to  rule  that  this  Court  was  so  restricted. 
But  I  think  the  special  finding  of  the  jury  may  be  reconciled  with 
and  support  the  plea.  The  plea  alleges,  not  that  Tetley  paid  the 
specific  sum  of  £1,300  in  discharge  of  the  plaintiff's  claim  of  i8295 
(which  would  be  a  manifest  absurdity),  but  that  the  plaintiff's 
claim  of  £295  was  satisfied  and  discharged  by  Tetley  paying  to 
him,  at  the  defendant's  request,  £1,300 — an  allegation  not  incon- 
sistent with  the  supposition,  as  the  fact  was  that  the  ^1,300 
covered  the  £295  and  monevs  due  on  some  other  account.  Now, 
the  special  finding  of  the  jury  is,  that  a  sum  of  £800  was  paid  by 
the  defendant  to  the  plaintiff  in  satisfaction  of  all  demands.  Any 
one,  on  reading  this  record,  must  and  would  give  credit  to  the 
Judge  and  jury,  viz.,  that  the  £800  so  found  formed  part  of  the 
£1,300,  the  only  sum  mentioned  in  the  only  plea  upon  which  the 
verdict  was  taken.  And  lastly,  the  payment  by  the  defendant,  as 
found  by  the  jury,  may  well  be,  as  the  fact  was,  a  payment  by  the 
defendant  through  Tetley  as  his  agent,  and  this  is  precisely  the 
effect  of  the  plea.  Both  the  plea  and  the  special  finding  are,  it 
must  be  admitted,  somewhat  vague ;  but  it  would  be  matter  of 
regret  if  this  Court  were  compelled  to  inflict  on  the  defendant, 
through  defect  of  the  record,  the  wrong  of  adjudging  him  to  pay 
over  again  a  demand  which  the  jury  have  found  him  to  have  paid 
once  already.  I  think  this  is  not  required,  but  that  the  judgment 
must  stand  for  him,  the  respondent,  with  costs  of  defence  and  of 
this  appeal. 

Johnston,  J. — I  also  am  of  opinion  that  the  appeal  ought  to 
be  dismissed.  I  need  scarcely  say  anything  in  addition  to  what 
has  fallen  from  His  Honor  the  Chief-Justice. 

The  special  finding  establishes  a  good  defence  arising  from 


Feabok. 
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transactions  which  both  parties  must  have  expected  would  be       1868 
investigated  at  the  trial.  ^      ~  ~ 

It  was  immaterial  whether  the  payment  in  satisfaction  was     _  v. 
under  the  deed  or  not^  if  a  sufficient  payment  in  satisfaction  was 
made  out  by  facts  which  must  have  been  within  the  knowledge  of 
the  plaintiff. 

The  Judge  might  have  amended,  by  introducing  the  very  words 
in  which  the  jury  afterwards  expressed  their  special  finding ;  and 
although  the  amendment  asked  for  at  the  trial  was  only  to  strike 
out  the  words  "  under  an  agreement  &c./^  leaving  the  £1,300 
unaltered  to  £800 ;  yet  if  the  amended  plea  had  stood  as  one  of 
payment  of  £1,300  in  satisfaction  of  the  causes  of  action,  the 
Judge  might  have  told  the  jury  that  the  amount  was  immaterial, 
provided  it  was  equal  to  the  amount  claimed ;  and  they  might,  I 
apprehend,  have  rightly  found  under  the  plea  so  amended,  a  pay- 
ment of  £800;  and  such  finding  would  have  been  sufficient  to 
support  the  plea  as  an  answer  to  the  declaration. 

Richmond,  J.,  concurred. 

Appeal  dismissed. 


HACANDBEW,  Sitfebintbhdent,  v,  LATHAM.  Oct.  15,  16, 

[IN  ERROR.]  ^°^  ^^' 

Oeneral  Judgment  hcuL — Two  Count* — One  abandoned. 
In  an  action  for  injury  done  to  the  plaintiff  by  the  defendant's  negligence  in 
causing  and  continuing  an  obstruction  to  a  footpath,  there  were  two  counts  in  the 
declaration.  There  was  a  general  finding  of  damages,  and  the  judgment  entered  up 
was  general.  On  error  brought  bj  the  defendant,  one  of  his  counts  was  abandoned 
by  the  plaintiff. 

Held,  that  the  general  judgment  could  not  be  supported  in  error. 

The  declaration  stated  : — 

1st.  That  the  defendant,  as  Superintendent  of  the  Province 
of  Otago,  before  and  at  the  time  of  the  committing  of  the 
grievance  and  wrongs  hereinafter  mentioned,  was  the  occupier  of 
certain  land  in  the  City  of  Dunedin,  in  the  Province  of  Otago, 
called  *'  Church  Hill ;  "  that  formerly,  and  up  to  the  time  afore- 
said, there  was  of  right  a  public  footpath  across  the  said  land  for 
the  passage  to  and  fro  of  Her  Majesty^s  subjects  j  that  the  defen- 
dant, as  such  Superintendent  as  aforesaid,  wrongfully  dug  a  trench 
across  the  said  footpath  so  as  to  obstruct  it ;  whereby  the  plaintiff, 
whilst  lawfully  passing  along  the  said  footpath,  fell  into  the  said 

trench,  and  did  himself  thereby  great  personal  injury,  from  which 
VOL.  L— Pabt  1.  16 
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1868       he  suffered  great  pain^  and  was  and  is  prevented  from  attending  to 
Macandhew  ^^®  business  and  working  for  his  living  as  theretofore. 

p.  2nd.  That  at  the  time  of  committing  the  grievance  hereinafter 

mentioned,  the  defendant,  as  such  Superintendent  as  aforesaid, 
was  possessed  of  the  land  mentioned  in  the  first  count  of  this 
declaration ;  that  at  the  time  last  aforesaid  there  were  upon  the 
said  ground,  and  upon  ground  adjoining,  houses  occupied  by  divers 
persons  as  tenants  or  owners  thereof,  and  that  such  persons  of 
right  had  and  used  a  way  over  the  said  land,  and  from  house  to 
house,  and  from  the  said  houses  and  each  of  them  to  the  main 
street,  and  back  again  from  the  said  street  to  the  said  houses  and 
each  of  them,  for  themselves  and  their  servants,  visitors,  and  all 
persons  having  business  with  the  said  persons. 

That  the  defendant,  as  such  Superintendent  as  aforesaid,  or 
his  predecessor,  dug  a  trench  across  the  said  land  and  across  the 
said  right  of  way,  the  sides  of  which  are  precipitous  and  of  great 
depth  and  width  apart,  and  dangerous  to  persons  lawfully  using 
the  said  right  of  way,  who  might  have  occasion  to  pass  over 
the  said  land  to  go  to  or  from  the  said  houses.  That  the  defendant, 
as  such  Superintendent  as  aforesaid,  well  knowing  the  premises, 
negligently  and  improperly,  and  contrary  to  his  duty  in  that  behalf 
as  such  Superintendent  as  aforesaid,  left  the  sides  of  the  said  trench 
unfenced,  unprotected,  and  unlighted,  and  took  no  care  and  used 
no  means  whatever  for  guarding  or  protecting  the  public  or  any 
person  lawfully  passing  over  the  said  land  and  along  the  said  right 
of  way  from  falling  into  the  said  trench,  and  being  thereby  killed 
or  greatly  injured. 

That  on  the  night  of  the  first  day  of  May  last,  the  plaintiff, 
having  occasion  to  visit  one  of  the  said  houses  upon  business,  and 
for  that  purpose  to  pass  along  the  said  right  of  way,  and  not  being 
aware  of  the  said  trench  having  been  dug  across  the  said  right  of 
way  or  footpath,  and  being  unable,  by  reason  of  the  darkness,  to  see 
the  same,  fell  down  the  brink  of  the  wall  or  side  of  the  said  trench, 
and  was  precipitated  down  to  the  bottom  thereof,  and  thereby 
was  seriously  bruised  and  did  himself  great  personal  injury,  from 
which  he  suffered  great  pain,  and  was  and  is  prevented  from 
attending  to  his  business  and  working  for  his  living  as  theretofore; 

Wherefore  the  plaintiff  claims  £500  damages. 

The  defendant  pleaded  : — 

1st.  A  denial  of  all  the  material  allegations  in  the  plaintiff's 
declaration  contained. 
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2nd.    To  the   first  count.      That  there  was   not  of  right  a       1868 
public  footpath   across   the   said    land    in   the   said   declaration  macandrew 
mentioned^  for  the  passage  to  and  fro  of  Her  Majestjr's  subjects,  t». 

as  in  the  said  first  count  of  the  declaration  is  alleged. 

3rd.  To  the  second  count.  That  the  persons  in  the  said 
second  count  of  the  said  declaration  mentioned  had  not,  nor  did 
they  of  right  use,  a  way  over  the  said  land  and  from  house  to 
house,  and  from  the  said  houses  and  frY)m  each  of  them  to  the 
main  street,  and  back  again  from  the  said  street  to  the  said  houses 
and  each  of  them,  for  themselves  and  their  servants,  visitors,  and 
ail  persons  having  business  with  the  said  persons,  as  in  the  said 
second  count  of  the  declaration  is  alleged. 

The  issues  were  : — 

1.  Was  the  defendant,  as  Superintendent  of  the  Province  of 
Otago,  the  occupier  of  Church  Hill  at  the  time  of  the  committal 
of  the  alleged  wrong  in  the  declaration  mentioned? 

2.  Were  there  at  the  time  aforesaid  upon  the  said  ground,  and 
upon  ground  adjoining,  houses  occupied  by  divers  persons  as 
tenants  or  owners  thereof;  and  had  such  persons  of  right  a  way 
oTer  the  said  land,  and  from  house  to  house,  and  from  the  said 
houses  and  each  of  them  to  the  main  street  and  back  again,  for 
themselves,  their  servants,  visitors,  and  all  persons  having  business 
with  the  sail  persons  ? 

3.  Did  the  defendant,  as  such  Superintendent  as  aforesaid,  or 
his  predecessor,  dig  a  trench  across  the  said  land  and  across  the 
said  right  of  way,  and  was  such  trench  dangerous  to  passengers 
along  the  said  right  of  way? 

4.  Did  the  defendant,  as  such  Superintendent  as  aforesaid, 
negligently  leave  the  sides  of  the  said  trench  unfenced,  unpro- 
tected, and  unlighted? 

5.  Did  the  plaintiflf,  whilst  lawftiUy  using  the  said  right  of  way, 
by  reason  of  the  said  negligence  of  the  defendant,  fall  down  and 
cause  himself  personal  injury  ? 

6.  What  damages  is  the  plaintiff  entitled  to  recover  ? 
The  postea  was  entered  as  follows : — 

Afterwards,  on  the  18th  day  of  March,  1868,  at  Dunedin,  in 
the  Province  of  Otago,  in  the  Colony  of  New  Zealand,  before 
Henry  Samuel  Chapman,  Esquire,  a  Judge  of  the  Supreme  Court 
of  the  said  Colony  of  New  Zealand,  at  Dunedin  aforesaid,  come 
the  parties  within  mentioned,  by  their  respective  solicitors ;  and  a 
jaty  of  the  said  Province  being  summoned  also  come,  who  being 
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1868       sworn  to  try  tlie  matter  in  question  between  the  said  parties^  upon 

Maoandbsw  *^eir  oath,  find  :— 

V'  1st.     That    the   defendant   was,    as    Superintendent    of    the 

Province  of  Otago,  the  oecnpier  of  Church  Hill  at  the  time  of  the 

committal  of  the  alleged  wrongs  in  the  declaration  mentioned. 

2nd.  That  there  were  at  the  time  aforesaid  upon  the  ground, 
and  upon  the  ground  adjoining,  houses  occupied  by  divers  persons 
as  tenants  or  owners  thereof;  and  that  such  persons  had  of  right  a 
way  over  the  said  land,  and  from  house  to  house,  and  from  the 
said  houses  and  each  of  them  to  the  main  street  and  back  again, 
for  themselves,  their  servants,  visitors,  and  all  persons  having 
business  with  the  said  persons. 

3rd.  Tliat  the  defendant,  as  such  Superintendent  as  aforesaid, 
or  his  predecessor,  dug  a  trench  across  the  said  land  and  across 
the  said  right  of  way,  and  such  trench  was  dangerous  to 
passengers  along  the  said  right  of  way. 

4th.  That  the  defendant,  as  such  Superintendent  as  aforesaid^ 
did  negligently  leave  the  sides  of  the  said  trench  unfenced, 
unprotected,  and  unlighted. 

5th.  That  the  plaintiflF,  whilst  lawfully  using  the  said  right  of 
way,  by  reason  of  the  said  negligence  of  the  defendant  fell  down 
and  caused  himself  personal  injury. 

6th.  That  the  plaintiff  is  entitled  to  recover  £500  damages. 

Therefore,  on  the  18th  day  of  March,  1868,  it  is  considered 
that  the  plaintiff  recover  against  the  defendant  the  said  moneys 
by  the  jury  aforesaid  in  form  aforesaid  assessed,  and  £106  198. 
lOd.  for  his  costs  of  suit  by  the  Court  here  adjudged  of  increase 
to  the  plaintiff,  which  said  moneys  and  costs  in  the  whole  amount 
to  £606  19s.  lOd. 

The  defendant  brought  error  on  this  record;  and  the  following 
were  the  grounds  of  error  :— 

Ist.  If  the  defendant  is  sued  in  his  said  representative  capacity, 
the  declaration  aforesaid  is  bad  in  substance,  because  the  defendant, 
in  his  said  representative  capacity,  is  legally  incapable  of  com- 
mitting, and  consequently  is  not  liable  for,  any  tort  whatever. 

2nd.  If  the  defendant  is  sued  in  his  individual  capacity  the 
declaration  is  also  bad,  because  it  does  not  allege  that  the 
negligence  therein  complained  of  was  wilful  on  the  part  of  the 
defendant. 

The  case  was  ai^ed  at  great  length  by  the  Attorney-General 
and  Maausey  for  the  plaintiff  in  error,  and   Smythies  for  the 
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defendant  in  error.      The  latter  admitted  that  the  first  count  must        1868 
be  abandoned ;  but  no  opinion  was  given  by  the  Court  on  any  of  macandbew 
the  points  raised  respecting  the  validity  of  the  second  count.  ». 

Arnby,  C.J. — ^We  are  of  opinion  that  we  ought  to  give 
judgment  only  on  the  narrow  point  that  the  judgment  in  the 
Court  below  is  not  supportable^  having  been  entered  generally  on 
both  counts^  while  it  is  admitted  that  on  one  count  the  judgment 
cannot  be  supported. 

Johnston,  J.,  Richmond,  J.,  and  Ward,  J.,  concurred; 
Gresson,  J.,  gave  no  opinion. 


CRAWFOBD  V.  LECREN.  Oct.  21,  and 

Not.  4. 
S.ighi  of  unloading  Goods  between  High  and  Low  Water-Mark — Rights  of  Crown 

and  Public^"  The  Public  Reserves  Act,    1864,"    sees.  1,   3,  4,   5,   6— 2V)«, 

thorough  and  traverse. — The  Cases  of  Blundell  v.  Catterall  (5  B.  ^  Al.  268)  ; 

The  Attorney-General  v.  Burridge ;  The  same  v.  Farmeter  (10  Price  350,  378)  ; 

and  Farmeter  v.  The  Attomej-General,  in  Error,  (10  Price,  312),  reviewed. 

There  is  no  general  common-lav  right  for  all  Bubjocts  of  the  Crown  to  load  and 
unload  goods  upon  land  between  high  and  low  water-mark. 

Under  "The  Fublic  Reserves  Act,  1854" — ^which  (by  sec.  2)  empowered  the 
OoTemor  to  grant  land  between  high  and  low  water-mark  to  the  Superintendent  of 
any  Froyinoe  and  his  successors,  on  such  terms  as  he  may  think  fit,  and  enacts  that 
the  Superintendent  shall  (sec.  5)  hold  the  lands  so  Tested  in  him  for  the  public  uses  of 
the  FroTince,  and  may  dispose  of  them  as  if  absolutely  Tested  in  him, — the  GoTcmor 
granted  a  certain  piece  of  land  reaching  to  low  water-mark,  to  the  Superintendent  of 
the  FroTince  of  Canterbuiy ;  and  the  FroTincial  Ck>uncil,  by  an  Ordinance  called 
"  The  Timaru  Landing  Ordinance,"  enacted  that  tolls,  rates,  &c.,  to  be  appointed 
by  the  Superintendent,  &c.,  should  be  loTied  for  landing  of  goods  on  the  said  land, 
and  that  the  Superintendent,  &c.,  should  haTe  power  to  lease  the  same.  Tolls  were 
so  appointed  and  leased  to  the  plaintiff. 

Held,  That  the  plaintiff  might  recoTer  such  tolls,  the  grant  not  being  bad  as 
derogating  from  any  preTiously  existing  right  of  the  public ;  that  the  FroTincial 
Ordinance  was  not  ultra  vires ;  and  that  the  toll  was  not  toll  thorough,  but  in  the 
nature  of  toll  traverse.  Semble,  that  the  Ordinance  might  be  Talid  in  respect  of 
the^'tw  puhlicam  as  well  as  ^e  jus  privatum  of  the  Crown. 

This  case  was  removed  into  this  Court  under  the  19th  section 
of  ''The  Court  of  Appeal  Act,  1862/'  on  demurrer  to  the 
declaration. 

The  declaration  stated,  "  That  by  Crown  Grant  bearing  date 
the  thirteenth  day  of  December,  one  thousand  eight  hundred  and 
sixty-four,  all  that  parcel  of  land  in  the  Province  of  Canterbury, 
in  the  Colony  of  New  Zealand,  situate  at  Timaru,  bounded  on  the 
North  by  Whale's  Creek,  on  the  South  by  the  continuation  of 
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1868  the  north  side  of  the  North  Street  in  the  Government  Township 
Cbawfobd  *^  ^^^  water-mark,  and  on  the  East  and  North-east  by  low 
^'  water-mark,  and  on  the  West  and  South-west  by  the  eastern  and 
north-eastern  boundary  of  Rhodes^  Township,  between  the  before- 
mentioned  "Whalers  Creek  and  the  continuation  of  the  northern 
side  of  the  North  Street  of  the  Government  Township,  was  granted 
unto  the  Superintendent  of  the  Province  of  Canterbury  and  his 
successors,  in  trust  for  the  landing  service  at  the  Port  of  Timaru, 
and  for  other  public  purposes. 

"  By  an  Ordinance  of  the  Province  of  Canterbury,  intituled 
'  The  Timaru  Landing  Service  Ordinance,  1865,'  it  was  enacted 
by  the  Superintendent  of  the  Province  of  Canterbury,  with  the 
advice  and  consent  of  the  Provincial  Council  thereof,  that  it 
should  be  lawful  for  the  Superintendent  for  the  time  being  of 
the  Province  of  Canterbury  to  charge  and  recover  rates  and  tolls 
upon  all  goods  and  eflFects  landed  upon  the  said  parcel  of  land,  at 
such  rates  as  might  from  time  to  time  be  appointed  by  the  said 
Superintendent,  by  and  with  the  advice  and  consent  of  the 
Executive  Council.  That  it  should  be  lawful  for  the  said  Super- 
intendent for  the  time  being  of  the  said  Province,  by  and  with  the 
advice  and  consent  of  his  Executive  Council,  from  time  to  time, 
to  demise  and  lease  to  farm,  the  tolls  and  rates  payable  under  the 
provisions  of  the  said  Ordinance  for  any  term  not  exceeding  three 
years,  upon  such  terms  and  conditions  as  to  the  said  Superinten- 
dent, by  and  with  such  advice  as  aforesaid,  might  seem  proper,  and 
that  it  should  be  lawfiil  for  the  lessee  or  lessees  for  the  time  being 
of  the  said  tolls  and  rates,  in  his  or  their  own  name  or  names, 
to  charge  and  recover  the  tolls  and  rates  payable  as  aforesaid. 

"  That  the  Superintendent  of  the  said  Province,  by  and  with 
the  advice  and  consent  of  the  Executive  Council  thereof,  appointed 
the  rates  and  tolls  mentioned  and  specified  in  the  first  Schedule 
thereinafter  set  forth,  as  the  rates  and  tolls  to  be  charged  and 
recovered  upon  all  goods  and  effects  landed  upon  the  said  parcel  of 
land  before  mentioned.'^ 

The  declaration  then  set  forth  the  material  parts  of  a  lease, 
dated  the  25th  day  of  November,  1867,  duly  executed,  by  which 
the  Superintendent  of  the  said  Province,  with  the  advice  and 
consent  of  his  Executive  Council,  demised  to  the  plaintiff  the  tolls 
payable  under  the  said  Ordinance,  as  specified  in  the  Schedule  to 
such  lease,  comprising  a  scale  of  landing  charges  upon  merchandise, 
timber,  and  coal. 
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The  declaration  then  alleged,  ''  that  the  defendant,  by  himself       1868 
and  his  servants,  had  landed  a  large  quantity  of  goods  and  effects  "cbawfobd" 
upon   the  said    land  in   the   said  Ordinance  and  Crown  Grant  ^' 

IjBCRKN 

mentioned,  bnt  had  not  paid  to  the  plaintiff  the  tolls  and  rates 
chargeable  and  payable  in  respect  of  the  landing  of  such  goods  and 
effects,  but  wholly  refuses  so  to  do/^ 

"  Particulars  of  goods  above  referred  to  :  — 

1868. 
June  11.  Landing  charges  ex  "  Susan  Jane,"  224  tons  of  coal, 

at  8s.  £90  12     0 

July    6.  Landing  charges  ex  "  Emu,"  22,000  feet  of  timber, 

at  Is.  6d 16  10    0 


£107    2    0" 

To  the  above  declaration  the  defendant  demurred.  Sixteen 
grounds  of  demurrer  were  originally  assigned,  but  upon  the 
argument,  he  relied  upon  the  matters  of  law  following : — 

1st,  That  the  Crown  Grant  mentioned  is  void  and  illegal,  as 
being  a  grant  of  land  lying  between  high  and  low  water-marks, 
which  the  grantee  claims  to  use  and  enjoy  in  a  manner  adverse 
and  injurious  to  the  rights  of  the  public  over  the  same  lands. 

2nd,  That  the  said  Ordinance  is  bad,  as  affecting  to  limit 
the  rights  of  the  public  over  lands  lying  between  high  and  low 
water-marks. 

3rd,  That  the  said  Ordinance  is  bad,  as  affecting  to  authorize 
the  imposition  of  tolls  and  rates  for  the  use  by  the  public  of  lands 
lying  between  high  and  low  water-marks. 

4th,  That  the  said  lease  is  bad,  as  affecting  to  authorize  the 
collection  of  rates  and  tolls  for  the  use  by  the  public  of  lands  lying 
between  high  and  low  water-marks. 

5th,  That  the  claim  in  the  declaration  is  a  claim  for  toll 
thorough,  and  that  no  consideration  is  shown  for  the  demand 
thereof. 

6th,  That  the  said  Ordinance  is  bad,  as  affecting  to  authorize 
the  collection  of  toll  thorough  upon  persons  passing  over  the  land 
in  the  declaration  mentioned,  without  any  consideration  for  the 
same. 

7th,  That  the  lease  in  the  declaration  is  bad,  as  authorizing 
the  collection  of  toll  thorough  from  persons  passing  over  the  land 
in  the  declaration  mentioned  without  showing  any  consideration. 

Dravers  and  Harper,  in  support  of  the  demurrer.  The  powers 
of  the  Crown  in  New  Zealand  to  deal  with  lands  between  high  and 
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1868       low  water-mark  are  derived  either  from  the  Royal  prerogative  or 
^BAWFOBD   "  ^^^  Public  Reserves  Act,  1854/' 

«•  The  statute  law  of  New  Zealand  has  made  no  alteration  in 

the  common  law  of  England. 

By  ^^  The  Public  Reserves  Act,  1854/'  sec.  1,  power  is  given  to 
the  Governor  of  the  Colony  to  grant  to  the  Superintendent  of  each 
Province  and  his  successors  all  Her  Majesty's  estate  and  interest 
in  any  of  the  demense  lands  of  the  Crown  within  that  Province 
which  have  been  or  may  be  reserved  for  public  purposes,  other  than 
those  of  military  defence ;  and  then,  by  sec.  2,  power  is  given  to  the 
Governor  to  grant  land  reclaimed  from  the  sea,  and  land  below 
high  water-mark  in  any  harbour,  arm,  or  creek  of  the  sea,  or  in  any 
navigable  river,  or  on  the  sea  coast  within  the  Colony,  to  the  Super- 
intendent of  each  Province  and  his  successors,  or  to  other  persons 
recommended  by  the  Superintendent  and  Provincial  Council,  on 
such  terms  as  shall  be  thought  fit ;  and  there  is  a  saving  of  the 
rights  of  persons  claiming  water  frontage. 

Section  3  provides  that  such  grant  shall  be  sealed  with  the  seal 
of  the  Colony,  and  be  as  valid  as  a  direct  grant  from  the  Crown. 
But  it  is  contended  that  a  direct  Crown  Grant  would  be  void,  as 
against  the  public.  The  12th  section  of  the  Reserves  Act  expressly 
saves  the  right  of  all  persons  and  bodies  except  the  Queen  and 
her  successors. 

By  the  terms  of  sec.  5,  the  Superintendent  is  to  hold  the  lands 
vested  in  him  under  the  provisions  of  the  Act  in  trust  for  the 
public  service  of  that  Province,  for  the  purposes  specified  in  the 
grant,  with  as  full  power  to  dispose  of  and  manage  the  same  for 
such  purposes  as  if  they  were  absolutely  vested  in  him ;  and  by 
sec.  6,  the  management  and  administration  of  such  lands  is  to  be 
carried  on  by  the  Superintendent,  with  the  advice  of  his  Executive 
Council,  if  there  shall  be  such  a  Council. 

The  principal  question  in  this  case  is,  whether  the  action  of  the 
Superintendent,  with  regard  to  the  fore-shore  in  question,  has  not 
been  such  as  to  be  illegal  and,  void  as  against  the  public. 

The  proposition  that  grants  by  the  Crown  to  individuals,  in 
derogation  of  the  rights  of  the  public,  have  been,  since  Magna 
Charta,  ipso  facto  illegal  and  void,  is  established  by  the  cases  of 
TTie  Attorney- General  v.  Burridge,  and  The  same  v.  Parmeter,  and 
Parmeter  v.  TTie  Attorney-General,  in  Error  (10  Price,  350,  378, 
412) ;  where  it  was  held  that  a  grant  to  the  Corporation  of  Ports- 
mouth of  the  lands  between  high  and  low  water-mark,  was  only  a 


Lechbv. 


COUJRT  OP  APPEAL.  121 

grant  ot  the  jus  privatum,  of  the  Crown,  and  could  not  aflFect  the        I868 
Jus  publicum  or  public  right  of  the  people,  to  the  easement  of  pass-    cb^^pobd 
ing  and  repassing  over  both  the  water  and  the  land.  ^    «• 

The  judgment  of  the  Court  below  was  affirmed  in  the  House 
of  Lords,  Lord  Eldon  stopping  the  counsel  for  the  respond- 
ents. 

The  kind  of  right  involved  in  this  case  has  been  the  subject  of 
discussion  in  the  Courts  of  the  United  States  since  their  indepen- 
dence. In  Angell  on  Tide  Waters,  the  English  authorities  are 
reviewed.  At  p.  22,  quoting  Com.  Dig.,  Tit.  Prerog.  (vol.  v.  102), 
that  writer  says,  "  And  although  the  right  of  property  in  the  soil 
covered  and  flown  by  those  waters  is  in  the  King  to  high  water-mark, 
yet  the  shore,  or  the  land  which  is  between  the  high  and  low  water- 
marks, is  also  of  common  right  public.  The  maxim  is  Rex  in  ea 
habet  proprietatem,  sedpopulus  habet  usum  ibidem  necessarium,  ''The 
king  has  the  property,  but  the  people  has  the  use  necessary.^'  Mr. 
Angell  quotes  (p.  25)  the  treatise  of  Lord  Hale,  and  the  language 
of  Bayley,  J.,  in  Blundell  v.  Caiterall,  for  the  purpose  of  showing 
that  the  king  can  make  no  modern  grants  (since  Magna  Charta) 
in  derogation  of  the  rights  of  the  public. 

The  case  of  Blundell  v.  Caiterall  (5  B.  &  Al.  268)  will  be  relied 
upon  on  the  other  side ;  but  that  only  established  that  the  public 
have  not  a  common-law  right  of  bathing  between  high  and  low 
water-mark. 

In  the  American  case  of  Martin  v.  Waddell  (reported  at  length 
in  the  appendix  to  Mr.  AngelFs  book)  it  is  questioned  whether, 
since  Magna  Charta,  the  Crown  of  England  has  power  to  grant  a 
seTeral  fishery. 

When  a  private  person  has  got  an  easement  over  the  shore,  the 
rights  of  the  public  are  subject  to  the  easement. 

The  Canterbury  Ordinance  made  under  the  Reserves  Act  is 
bad,  for  exacting  toll  for  the  landing  of  goods  at  a  place  where  the 
public  might  land  them  without  toll. 

Again,  these  are  charges  on  shipping  at  a  port,  which  the 
Constitution  Act,  sec.  19,  ss.  8,  expressly  prohibits  Provincial 
Councils  from  legislating  upon. 

This  landing-place  was    an  open  beach;  and  in  Blundell  v. 

Catterally  which  was  decided  before  the  cases  in  Price,  Holroyd, 

J.  (p.  295),  citing  Lord  Hale,  says  that  in  case  of  necessity,  either 

of  stress  of  weather,  assault  by  pirates,  or  want  of  provisions,  any 

ship  may  put  into  any  creek  or  river ;  and  further,  in  the  case  of 
VOL.  I.— Pabt  1.  16 
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1868       necessity,  and  for  the  supply  of  fishermen,  all  places  were  to  that 
'cbI^ed   purpose  and  end  ports. 

V.  If  the  Ordinance  is  bad  in  this  respect,  the  lease   granted 

under  it,  and  which  carries  it  into  effect,  is  also  bad. 

In  the  next  place,  the  Ordinance  and  lease  are  bad  because 
they  establish  a  toll  thorough,  without  showing  any  consideration 
for  it;  and  the  toll  is  therefore  illegal.  In  the  case  of  Lord 
Pelham  v.  Pickersgill  (1  T.  R.  6G0),  the  distinction  between  toll 
thorough  and  toll  traverse  is  indicated.  Toll  thorough  is  such  as 
is  imposed  upon  parties  who  had  a  right  to  go  on  the  ground 
before ;  toll  traverse  is  imposed  for  going  on  the  land  of  a  private 
individual.  And  toll  thorough  cannot  be  supported  unless  there 
is  a  good  consideration  for  it. 

The  Ordinance  professed  to  prevent  the  public  from  doing 
what  they  had  a  right  to  do  before,  namely,  to  land  goods  at 
Timaru.  If  they  had  a  right  to  do  that,  the  toll  is  illegal,  because 
no  quid  pro  quo  is  given. 

Some  of  the  opinions  expressed  in  CatteraU  v.  BlundeU  are  at 
variance  with  the  subsequent  cases  reported  in  Price. 

Garrick  contra. 

With  respect  to  '^  The  Reserves  Act,  1854,^^  it  does  not  pretend 
to  confer  upon  the  grantee  more  than  the  interest  which  is  vested  in 
the  Crown.  It  is  begging  the  question  to  say  that  the  grant  of  the 
rights  mentioned  is  adverse  to  the  interests  of  the  public.  But 
even  if  it  were  so,  the  cases  in  10  Price  show  only  that  the  grant 
is  voidable. 

Although  the  language  of  the  grant  may  be  supposed  to  extend 
further  than  the  Crown  could  legitimately  go,  it  does  not  follow 
that  what  can  be  granted  of  right  is  not  sufficiently  granted. 

It  is  submitted  that  the  law  is  not  so  broad  as  has  been 
suggested  with  respect  to  the  right  of  the  public  to  the  enjoyment 
of  the  fore-shore.  The  right  is  to  navigate  over  it  and  fish  in  it 
when  the  tide  is  up,  and  to  go  on  shore  when  there  is  a  necessity. 

In  BlundeU  v.  CatteraU,  Holroyd,  J.,  seems  to  deny  the  general 
right  of  going  on  to  the  fore-shore  for  the  purpose  of  unloading 
goods. 

It  was  assumed  in  BlundeU  v.  CatteraU  as  a  matter  of  fact 
that  there  was  a  highway  along  the  shore  for  passengers  and 
carriages. 

Even  if  there  were  a  highway,  that  would  not  seem  to  justify 
the  landing  of  goods  on  it,  except  in  case  of  necessity. 


Lbcbev. 


COURT  OP  APPEAL.  123 

[Richmond^  J. — Under  "The  Customs  Duties  Act,  1858/'  a       I868 
legal  landing  of  goods  can  be  made  only  at  places  duly  proclaimed  ^^^^^ 
for  the  purpose.]  ^    v. 

The  language  used  by  Holroyd,  J.,  Bayley,  J.,  and  Abbott, 
C.  J.,  in  Blundell  v.  Catterall,  clearly  shows  that  there  is  no  common- 
law  right  of  loading  and  unloading  on  the  fore-shore.  [Counsel 
read  some  of  the  passages  which  are  set  out  in  the  judgment^ /70«/.] 

There  being  no  foundation  in  that  case  for  setting  up  a  special 
right  of  the  public  to  bathe  and  use  bathing-machines  on  the  fore- 
shore^ the  whole  argument  of  the  counsel  there  proceeded  on  the 
assumption  that  there  was  an  existing  highway,  and  that  the  right 
claimed  was  not  inconsistent  with  the  highway. 

That  argument,  and  the  opinion  of  Best,  J.,  appear  to  have 
been  founded  upon  the  civil  law,  as  expounded  by  Bracton  (b.  i. 
c.  12,  8.  6),  and  enlarged  by  Hale  (De  portibus  maris,  c.  6,  p.  73), 
but  overruled,  as  not  being  the  law  of  England,  in  the  case  of 
BaU  V.  Herbert  (3  T.  R.  253). 

It  is  submitted  that  in  this  case  there  is  a  clear  negation  of  the 
fact  that  the  public  has  a  right  of  highway  over  the  shore  in 
question ;  and  fiirther,  it  would  be  necessary  for  the  other  side  to 
make  out  that  if  there  were  a  highway,  the  public  would  have  an 
unlimited  right  to  unload  goods  on  the  ground. 

In  the  next  place,  the  legislative  authority  of  the  Provincial 
Council  within  the  Constitution  Act  was  large  enough  to  enable  it 
to  pass  this  Ordinance. 

[Travers  gave  up  the  argument  that  this  was  a  toll  on 
shipping.] 

[Richmond,  J. — The  plaintiff  contends  that  if  the  grant  passes 
the  estate  of  the  Crown  only,  that  warrants  the  making  of  the 
toll?] 

It  is  submitted  that  the  vesting  of  the  fee-simple  in  the  Super- 
intendent founds  the  power  of  the  Provincial  Legislature  to  affect 
the  rights  of  the  public. 

[Richmond,  J. — Has  the  Provincial  Legislature  power  to 
affect  the  easement  of  the  public  ?  May  not  that  be  within  the 
inhibition  of  the  19th  section  of  the  Constitution  Act  respecting 
the  lands  of  the  Crown  ?  Can  the  Crown,  by  alienating  its  estates, 
affect  the  rights  of  the  public  with  respect  to  them  ?] 

The  toll  is  in  the  nature  of  toll  traverse,  not  a  toll  thorough.  In 
the  cases  Gann  v.  The  Company  of  Free  Fishers  of  Whitstable  (35 
L.  J.  C.  P.  29),  it  was  held  that  a  payment  for  anchorage  dues 
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1868  would  be  supported,  either  on  the  ground  that  the  place  of 
Crawford  anchorage  waa  originally  within  the  precincts  of  a  port  or  harbour, 
V.  or  that  some  service  or  aid  to  navigation  was  rendered  to  the  public, 

in  respect  of  which  the  grant  of  the  soil  was  made. 

In  The  Company  of  Free  Fishers  of  Whitstable  v.  Foreman  (36 
L.  P.  C.  P.  273),  it  was  held  that  the  maintenance  of  buoys  and 
beacons,  taken  in  connection  with  the  ownership  of  the  soil,  sup- 
ported a  claim  for  anchorage  dues. 

TVavers,  in  reply.  It  seems  that  the  intention  of  "  The  Public 
Reserves  Act,  1854,''  was  to  enable  the  Governor  to  make  a  grant 
which  he  could  not  otherwise  make  of  demesne  lauds  of  the  Crown, 
or  to  convey  the  whole  rights  of  the  Crown,  and  leave  the  public 
rights  to  be  dealt  with  by  the  Provincial  Council.  But  the 
Provincial  Council  could  not  give  the  Superintendent  power  to 
take  a  toll  without  some  consideration ;  and  toll  cannot  be  charge- 
able for  landing,  where  landing  is  a  matter  of  right,  without  some 

consideration. 

Cur,  adv.  vult. 

The  judgment  of  the  Court*  was  delivered  by  Arney,  C.J.  (Nov.  4.) 
After  stating  the  pleadings,  as  above,  he  proceeded — Upon  the  first 
ground  of  demurrer,  the  defendant  does  not  impeach  the  grant  of 
any  inherent  defect  or  illegality  ;  but,  assuming  the  grant  to  have 
been  valid  in  its  inception,  the  defendant  alleges  that  the  same  has 
been  avoided  by  the  use  which  the  Superintendent  of  the  Province 
of  Canterbury  has  made  of  it,  in  imposing  tolls  upon  goods  landed 
upon  a  part  of  the  fore-shore  comprised  in  such  grant.  In  support 
of  this  position,  the  cases  of  The  Attorney -General  v.  Burridge  and 
others,  and  The  same  v.  Parmeter  (10  Price),  were  quoted,  as 
establishing  the  doctrine,  that  whenever  a  grantee  of  lands  under  a 
valid  grant  from  the  Crown  for  public  purposes  claimed  to  use  such 
lands  in  a  manner  injurious  to  the  rights  of  the  public  over  the 
same,  the  grant  became  ipso  facto  void,  and  the  title  rested  in  the 
Crown.  But  the  cases  quoted  were  decided  on  no  such  principle. 
In  The  Attorney -General  v.  Burridge  y  the  object  of  the  information 
was  to  remove  certain  buildings,  &c.,  erected  on  ground  between 
high  and  low  water-marks  in  the  harbour  of  Portsmouth,  which  the 
defendants  claimed  a  right  to  maintain  as  owners  of  the  soil  under 
a  charter  of  13  Charles  I.,  and  other  grants,  but  which  were 
charged  to  be  a  public  nuisance. 


*  Amej,  C.J.,  JolinBton,  J.,  Oreeson,  J.,  Richmondj  J.,  and  Ward,  J. 
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The  Court  directed  issues  to  try  the  two  questions,  viz.,  of       1868 
property,  and  of  nuisance,  and  the  case  proceeded  no  further.     In    cb^wfobd 
The  Attorney -General  v.  Parmeter,  a  similar  nuisance  had  been  «• 

erected  on  a  corresponding  site,  under  colour  of  a  grant  from  King 
Charles  the  First,  of  the  whole  sea  coast,  including  part  of  Ports- 
mouth Harbour,  from  Emsworth,  in  the  County  of  Sussex,  to 
Hurst  Castle,  on  the  confines  of  the  County  of  Dorset.  The  grant 
expressly  assumed  to  authorize  the  grantees  to  use  the  lands  lying 
between  high  and  low  water-marts  in  a  manner  and  for  purposes 
injurious  to  the  public  rights  over  the  same,  as  by  fencing  them  in 
with  walls,  recovering  them  from  the  sea,  and  thus  depriving  the 
public  of  all  enjoyment  even  of  their  right  of  fishing,  or  of  naviga- 
tion over  the  same.  The  grant  was  made  in  1628.  The  conditions 
on  which  it  was  made  remained  unfiilfilled,  and,  down  to  the  year 
1785  nothing  had  been  done  upon  the  locus  in  quo.  The  alleged 
nuisance  was  subsequently  erected.  The  Crown  had,  moreover, 
been  misled  by  the  inquisition  upon  which  the  grant  was  originally 
made. 

The  giant  of  the  locus  in  quo  was  held  to  be  of  no  avail  to  the 
defendants.  It  was  ordered  that  the  nuisance  be  abated ;  and  the 
title  was  declared  to  be  in  the  King.  But,  even  on  this  staje  of 
facts,  the  Court  of  Exchequer  was  careful  to  limit  its  decree  upon 
the  validity  of  the  Royal  grant  to  such  part  thereof  as  lay  open  to 
objection  on  the  complaint  before  the  Court ;  and,  even  as  to  such 
part  thereof,  declared  the  same  invalid, — not  on  account  of  the 
nuisance  erected  under  colour  of  its  authority,  but  upon  the 
grounds  above  stated.  On  appeal.  Lord  Eldon  cautiously  guards 
the  House  of  Lords  from  mixing  up  the  two  subjects,  saying 
{p.  463)  :  ''  I  desire  not  to  be  understood  to  imply  one  way  or  the 
other  what  may  be  the  effect  of  these  letters  patent  with  respect 
to  any  one  part  of  the  land  which  this  instrument  covers,  except 
the  soil  on  which  these  buildings  are  erected ;^^  and,  "It  is  my 
judgment  that,  looking  to  these  letters  patent,  with  respect  to  this 
soil,  the  Court  of  Exchequer  have  stated  a  proposition  true  in 
law,  that  the  title  is  in  His  Majesty.  I  give  no  opinion  as  to  the 
e£Pect  of  any  use  that  has  been  made  of  the  land." 

It  may  be  that  more  weight  is  here  attributed  to  the  first 
ground  of  demurrer  than  it  carries  with  it;  but,  as  the  objection 
goes  to  the  root  of  the  grant  itself  from  the  Crown,  it  is  important 
that  the  judgment  of  this  Court  should  not  be  left  in  doubt. 

No  authority  appears  for  the   proposition  that  this  grants  if 
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1868       valid  in  its  inception^  has  been  avoided  by  the  act  of  the  grantee 
CiuwFOM)   1^  imposing  these  tolls. 

^'  The  remaining  grounds  of  demurrer  are  all  referable  to  one  and 

the  same  question ;  viz.,  whether  the  tolls  claimed  by  the  plaintiff 
are  shown  to  have  been  illegally  imposed ;  and  in  solving  this 
question^  this  Court  has  to  consider,  first,  the  enactment  by  which 
it  is  said  they  are  professedly  authorized,  and  ultimately  whether 
they  are  illegal,  as  restricting  the  public  in  the  exercise  of  its 
lawful  rights. 

The  grant  was  made  under  the  2nd  section  of  "  The  Public 
Reserves  Act,  1854,"  whereby  it  is  provided  that  "  it  shall  be 
lawful  for  the  Governor,  with  the  advice  of  the  Executive  Council, 
to  grant  and  dispose  of  any  land  reclaimed  from  the  sea,  and  of 
any  land  below  high  water-mark  in  any  harbour,  arm,  or  creek  of 
the  sea,  or  in  any  navigable  river,  or  on  the  sea  coast,  within  the 
Colony,  either  to  the  Superintendent  of  the  Province  and  his 
successors,  in  or  to  which  such  land  is  situate  or  adjacent;  or 
in  such  other  manner,  to  such  other  persons,  and  upon  such  terms, 
as  shall  be  thought  fit."  "  Provided  always  that  every  such  grant 
or  disposition  witliin  any  Province  other  than  to  the  Superinten- 
dent Jthereof,  shall  be  made  in  pursuance  of  a  joint  recommenda- 
tion by  the  Superintendent  and  the  Provincial  Council  thereof. 
Provided  also  that  nothing  herein  contained  shall  prejudice  the 
rights  of  persons  claiming  water  frontage."  The  4th  section 
constitutes  the  Superintendent,  for  the  purposes  of  that  Act, 
a  body  corporate ;  and  the  5th  section  provides  that  he  shall  hold 
the  lands  vested  in  him  for  the  public  service  of  the  Province  for 
the  purposes  specified  in  the  grant ;  and  the  6th  section  places  the 
management  and  administration  of  such  lands  in  the  Superinten- 
dent, to  be  conducted  by  him  with  the  advice  of  his  Executive 
Council,  until  other  provisions  be  made  in  that  behalf  by  some  Act 
or  Ordinance  of  the  Provincial  Council  of  the  Province.  Then 
section  11  expressly  empowers  the  Superintendent  and  Provincial 
Council,  by  any  Act  or  Ordinance  duly  passed  in  that  behalf,  to 
regulate  the  management  and  administration  of  the  lands  so  to  be 
vested  in  the  Superintendent. 

Under  the  powers  created  by  this  Act,  and  by  the  New  Zealand 
Constitution  Act,  the  Timaru  Landing  Service  Ordinance  was 
passed.  Its  validity  is  now  disputed  on  the  grounds  alleged  under 
the  2nd,  3rd,  and  6th  heads  of  this  demurrer,  viz.,  as  imposing 
tolls  upon  goods  which  the  public  (it  is  alleged)  have  by  the  com- 
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mon  law  a  right  to  land  upon  the  fore-shore^  when  the  tide  is  out^       ia68 
free  of  all  toll  or  imposition  whatever.  Ceawpobd 

Assuming^  for  the  present  purpose,  that  the  relative  rights  «• 
of  the  Crown  and  the  subject  over  lands  so  situate  on  the 
coasts  of  New  Zealand  are  the  same  as  upon  the  shore  of 
England,  and  that  the  grant  of  lands  made  under  the  2nd  section 
of  the  Act  of  1854  passed  no  larger  estate  than  the  jiis  privatum 
of  the  Crown  in  such  lands,  at  least  that  jus  privatum  is  in  the 
Superintendent  and  his  successors,  although  the  same  must  remain 
subject  to  the  jus  publicum,  as  recognized  in  like  situations  by  the 
common  law  of  England. 

What  are  the  limits  of  the  public  rights  over  the  fore-shore  of 
the  coasts  and  natural  harbours  continues  to  be  a  subject  of  dis- 
cussion, and  has  in  some  instances  furnished  topics  for  learned 
argument. 

It  seems  conceded  on  all  hands,  that  the  public  have  the  right 
of  navigation,  viz.,  to  pass  freely  over  the  fore-shore  when  covered 
by  water;  to  fish  thereon,  a  right  which  includes  shrimping  and 
gathering  all  shell  or  other  fish  whose  natural  habitat  is  between 
high  and  low  water-mark ;  and  further,  to  do  all  such  acts  as  may 
be  essential  to  the  free  and  safe  exercise  of  the  right  of  navigation. 

These  are  claimed  as  natural  rights,  in  respect  whereof  it  has 
been  said,  that  the  Crown,  in  its  possession  of  land  covered  by  tidal 
or  navigable  waters,  is  in  fact  a  trustee  for  the  subject.  Whether 
the  public  have  any  common-law  right  of  bathing  in  the  sea,  and, 
as  incident  thereto,  of  crossing  the  sea  shore  on  foot,  or  with 
bathing  machines,  for  that  purpose,  was  the  question  raised  in  the 
case  of  Blundell  v.  Catterall  (5  B.  and  Aid.  268),  which  was  largely 
quoted  upon  the  argument  of  the  present  case. 

The  majority  of  the  Court  indeed  held  that  no  such  right 
existed ;  and  it  is  remarkable  that  the  learned  Judge  who  differed 
from  the  rest  of  the  Court,  and  asserted  in  the  broadest  way  the 
right  of  highway  in  the  subject  along  the  sea  shore,  did  not  claim 
the  same  unconditional  right  to  land  or  load  goods  thereon. 

The  question  is  of  so  high  importance,  that  it  may  not  be  out 
of  place  in  this  judgment  to  collate  some  of  the  leading  passages 
from  the  voluminous  ai^uments  of  the  learned  Judges  in  Blundell 
V.  Catterall,  affecting  it. 

The  universal  practice  of  England,  said  Mr.  Justice  Best, 
(p.  278)  shows  the  right  of  way  over  the  sea  shore  to  be  a  common- 
law  right.    All  sorts  of  persons  who  resort  to  the  sea,  either  for 
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1868  business  or  pleasure^  have  always  been  accustomed  to  pass  over 
Cbawpobd  *^^  unoccupied  parts  of  the  shore  with  such  carriages  as  were 
f.  suitable  to  their  respective  purposes,  and  no  lord  of  a  manor 
has  ever  attempted  to  interrupt  such  persons.  Goods  could  not  be 
landed  or  loaded  except  at  particular  places ;  but  this  restraint 
was  imposed  by  laws  made  for  the  protection  of  the  revenue  and  the 
secuwty  of  the  realm,  and  is  not  the  consequence  of  any  rights  in 
the  owners  of  the  soil  of  the  shore/' 

In  this  passage,  the  learned  Judge,  speaking  of  the  practice  of 
England,  admits  that  the  public  have  not  the  right  to  land  or  load 
goods  except  at  particular  places — (cases  of  necessity  not  being 
questioned) ;  and  he  traces  this  restriction  upon  the  free  user  of 
the  fore-shore  to  revenue  laws,  protesting  against  any  right  in 
private  persons  so  to  restrain  the  public  by  virtue  of  such  persons' 
ownership  of  the  soil  of  the  shore.  But  the  learned  Judge  must 
not,  in  this  and  other  like' passages,  be  understood  to  assert  a  right 
in  the  subject  to  load  or  land  goods  on  the  fore-shoro  ad  libitum,  as 
against  the  Crown.  For  he  elsewhere  admits  the  restraining  power 
of  the  Crown  to  its  fullest  extent.  Thus  (at  page  285  of  the  report) 
he  quotes  Lord  Hale  {Deportibus  maris ^  cap.  6,  p.  73),  as  follows: — 
"  Before  any  port  is  legally  settled,  although  the  propriety  of  the  soil 
of  a  creek  or  harbour  may  belong  to  a  subject  or  private  person,  yet 
the  King  hath  \i\%jus  regium  in  that  creek  or  harbour;  and  there  is 
a  common  liberty  for  any  to  come  hither  with  boats  and  vessels,  as 
against  all  but  the  King.  And  upon  this  account,  though  A.  have 
the  propriety  of  a  creek,  or  harbour,  or  navigable  river,  yet  the 
King  may  grant  there  the  liberty  of  a  port  to  B. ;  and  so  the 
interest  of  propriety  and  the  interest  of  franchise  several  and 
divided.  And  in  this  no  injury  is  done  to  A.,  for  he  hath  what  he 
had  before,  viz.,  the  interest  in  the  soil,  and  consequently  the 
improvement  of  the  shore  and  the  liberty  of  fishing ;  and  as  the 
creek  was  free  for  any  to  pass  in  it  against  all  but  the  King  (for 
it  was  publici  juris  as  to  that  matter  before),  so  now  the  King 
takes  off  that  restraint,  and  by  his  license  and  charter  make  it  free 
for  all  to  come  and  unload.''  Nothing  can  be  plainer  than  this 
passage,  as  showing  that,  apart  from  usage  or  prescription. 
Best,  J.,  did  not  assert,  as  publici  juris,  the  right  to  load  and 
land  goods  on  the  shore  between  high  and  low  water-mark — at  all 
events  as  against  the  Crown. 

It  is  true  that  the  learned  Judge  afterwards  speaks  of.  the 
shore  as  free  to  all  to  unload  there,  as  against  private  owners ;  but 
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he^  places  this  right  on  the  express  ground  of  usage^  and  of  the        1868 

nght  having  been  reserved  out  of  the  original  grant.     His  words   o^awfobd 

are    (p.  286)  : — *'  I  again  repeat^  that  the  shore  is  not  free  to     ^  v^ 

unload^  from  any  particular  law  giving  this  freedom,  but  from  the 

general  right  of  passage  over  it,  which  the  usage  of  the  whole 

coast  shows  to  have  been  reserved  for  the  benefit  of  the  public  out 

of  the  grant  of  the  soil  by  the  Crown/'     And  although  passages 

occur  in  the  argument  of  Best,  J.,  in  which  that  learned  Judge 

seems  to  place  the  right  to  land  and  load  on  the  fore-shore  upon 

the  same  footing  as  the  general  rights  of  the  subject  to  navigate  or 

fish  upoQ  its  waters,  yet  such  right  is  nowhere  vindicated  as  against 

the  Crown,  nor  generally  as  against  grantees  of  the  Crown,  unless 

on  the  ground  of  immemorial  usage,  which  can  found  no  title 

in  this  Colony.     On  the  other  hand,  this  right  is  expressly,  albeit 

incidentally,  denied  by  the  majority  of  the  Court.     Mr.  Justice 

Holroyd  states  the  general  rights  of  the  subject  over  the  sea  shore 

as  follows    (p.   294*)  : — "By  the   common   law,    all   the   King's 

subjects  have  in  general  a  right  of  passage  over  the  sea  with  their 

ships,  boats,  and  other  vessels,  for  the  purposes  of  navigation, 

commerce,  trade,  and  intercourse,  and  also  in  navigable  rivers; 

and  they  have  also,  primd  facie,  a   common   of  fishery  there. 

These  rights  are  noticed  by  Lord  Hale;    but  whatever  further 

rights,  if  any,  they  may  have  in  the  sea  or  in  navigable  riveft,  it  is 

a  very  different  question  whether  they  have,  or  how  far  they  have, 

independently  of  necessity  or  usage,  public  rights  upon  the  shore 

(that  is  to  say,  between  high  and  low  water-mark),  when  it  is  not 

sea,  or  covered  with  water.'' 

After  speaking  of  the  ports  of  the  kingdom  established  by  the 
King's  prerogative,  the  learned  Judge  continues  (p.  295)  : — "  It 
was^aot  by  the  common  law,  nor  is  it  by  statute,  lawfril  to  come 
with,  or  land,  or  ship  customable  goods  in  creeks  or  havens  or  other 
places  out  of  the  ports,  unless  in  cases  of  danger  or  necessity,  nor 
fish,  or  hmd  other  goods  not  customable,  where  the  shore  or  the 
land  adjoining  is  private  property,  unless  upon  the  person's  own 
soil,  or  with  leave  of  the  owner  thereof,  who  (Lord  Hale  says) 
may  in  such  case  take  amends  for  the  trespass  in  unloading  upon 
his  ground,  though  he  may  not  take  it  as  a  certain  common  toll. 
No  such  amends  could  be  taken  if  there  was  a  public  right  of 
coming  there  for  that  purpose  in  particular,  or  for  purposes  in 
general." 

Afterwards  the  same  learned    Judge    i^marks    (p.   298)  : — 
VOL.  L— Pam?  1.  17 
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1868  "Neither  in  Lord  Hale's  treatise  nor  elsewhere  does  it  appear 
"cbawfobd  *^**  there  is  a  common-law  right  in  the  King's  subjects  in  general^ 
^  or  any  of  them,  to  appropriate  the  sea  shore,  or  the  soil,  even 
below  the  low  water-mark,  for  general  purposes,  though  temporary 
only,  to  their  own  use,  without  the  King's  grant  or  license,  even 
where  that  can  be  done  without  nuisance  to  his  subjects/'  And, 
lastly,  he  observes  (p.  303) — "Lord  Hale  notices  and  establishes 
the  public  right  of  navigating  and  fishing  upon  and  in  the  water, 
the  right  of  resort  to  the  ports,  and  of  lading  and  unlading, 
landing  and  embarking  therein,  either  at  the  public  places 
appointed  or  by  usage  established  for  those  purposes,  or  (with 
consent)  upon  the  land  either  of  the  King  or  of  individuals, 
but  no  further."  Mr.  Justice  Bayley  confirms  the  reasoning  of 
Mr.  Justice  Holroyd ;  and  The  Lord  Chief- Justice,  Abbott,  after 
speaking  of  the  right  of  navigation,  says  (p.  312)  : — ''  And  as 
to  ports.  Lord  Hale  (ch.  6,  p.  73),  distinguishes  between  the 
interest  of  property  and  the  interest  of  franchise,  and  says,  '  If 
A.  hath  the  ripa  or  bank  of  a  port,  the  King  cannot  grant  liberty 
to  unlade  on  the  bank  or  ripa,  without  his  consent,  unless  custom 
hath  made  the  liberty  thereof  free  to  all,  as  in  many  places  it  is. 
Now,  such  consent,  as  applied  to  the  natural  state  of  the  ripa  or 
bank,  would  be  wholly  unnecessary  if  every  man  had  a  right  to 
land  his  goods  on  every  part  of  the  shore  at  his  pleasure.  And  if 
there  be  no  general  right  to  unlade  merchandise  on  the  shore, 
there  can  be  no  right  to  traverse  the  shore,  with  carriages  or  other- 
wise, for  the  purpose  of  unlading.'" 

There  may  appear  to  be  a  certain  incongruity  in  testing  the 
rights  of  the  subject  over  the  shores  of  New  Zealand  by  reference 
to  the  rights  of  the  public  on  the  coasts  of  England ;  and  this  way 
of  speaking  upon  the  rights  of  lords  of  manors,  ancient  corpora- 
tions, owners  of  franchises,  and  companies  established  by  Royal 
Charters,  titles  referred  to  the  time  of  Henry  III.  and  other 
monarchs,  may  seem  inapplicable  to  the  state  of  things  in  this 
Colony,  where  titles  acquired  by  usage  cannot  have  arisen,  and 
prescription,  as  a  source  of  title,  is  unknown. 

But  if  in  England,  as  against  the  Crown  and  its  grantees,  the 
subject  has  not — and  the  judgments  in  Blundell  v.  CatteraU, 
confirmed  by  other  authorities,  show  that  the  subject  has  not — a 
common-law  right  to  land  goods  at  pleasure  upon  the  fore-shore  of 
the  sea,  the  subject  in  New  Zealand  can  claim  no  such  right.  The 
remaining  grounds  of  demurrer  must  be  determined  on  the  same 
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principle.     Tott-thoroughy  in  its  common  acceptation^  means  a  toll       1868 
imposed  upon  passengers  over  some  public  place^  as  highways,   Ceawfoed 
bridges^  ferries^  &c.     These  tolls  are  imposed  only  upon  goods,  and,     ^  ^• 
by  the  terms  of  the  Ordinance,  attach  only  upon  goods  and  effects 
when  '^  landed  upon  the  said  parcel  of  land  j^'  and  since  the  public 
have  not  the  legal  right  to  laud  goods  there  without  the  consent 
of  the  owners  of  the  soil^  the  toll  is  rather  of  the  nature  of  toll- 
traverse,  which,  for  ought  that  appears  in  this  case,  the  Superin- 
teudent  and  Provincial  Council  of  Canterbury  had  authority  to 
impose  by  an  Ordinance  in  other  respects  legal. 

The  above  remarks  hold  good,  on  the  supposition  even  that 
the  Crown  Grant  of  the  13th  December,  1864,  made  under  the 
2nd  section  of  ''The  Public  Reserves  Act,  1854,^^  vests  in  the 
grantees  nothing  more  than  the  estate  which  the  Crown  then  held, 
subject  to  the  same  rights  which  the  public  had  over  those  lands 
before  the  grant  was  made.  But  it  may  be  argued  that  the  Super- 
intendent of  Canterbury  holds  these  lands  free  from  any  such 
rights.  Doubtless,  in  the  absence  of  legislative  provision,  the 
Crown  Grant  could  create  no  larger  estate  than  the  Crown  held, 
and  the  grantee  must  have  taken  the  same  subject  to  all  easements 
and  other  rights  over  the  land  granted.  But  the  Legislature  may 
have  intended  to  relieve  such  lands  from  all  rights,  in  the  way  of 
easements,  to  which  they  had  been  subject  while  in  the  hands  of 
the  Crown,  and  the  language  of  the  Act  indicates  some  such 
intention.  There  is  a  marked  difference  between  the  wording  of 
the  1st  and  2nd  sections.  The  1st  section  declares  that  ''It 
shall  be  lawful  for  the  Governor,  in  the  name  and  on  behalf  of 
Her  Majesty,  to  grant  to  the  Superintendent  of  each  Province  and 
his  successors  all  such  estate  as  Her  Majesty  now  hath  or  may 
have  in  aU  or  any  of  the  lands  within  such  Province,  forming  part 
of  the  demesne  lands  of  the  Crown,  which,^'  &c.  But,  under  the 
2nd  section,  the  Governor  is  empowered  to  grant  not  merely  the 
estate  and  interest  of  the  Crown,  but  the  land  itself.  And  it 
seems  that  a  grant,  under  this  section,  of  land  on  the  sea  coast 
between  high  and  low  water-mark,  must  extinguish  any  such  rights 
over  the  soil  as  have  been  asserted  on  behalf  of  the  defendant  in 
this  case.  Lastly,  by  the  2nd  section,  the  Crown  is  empowered 
to  grant  any  lands,  within  that  section,  either  to  the  Superintendent 
of  a  Province  and  his  successors,  or  "  in  such  other  manner,  to 
such  other  persons,  and  upon  such  terms,  as  shall  be  thought  fit,'' 
without  any  conditional  reservation  of  any  rights  whatever  over 
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1868  such  lands;  while  the  Crown  is  restrained  from  granting  snch 
Crawfobd  J*^^s  *o  ^^7  person  other  than  the  Superintendent^  unless  the 
n.  grant  be  so  made  in  pursuance  of  a  joint  recommendation  by  the 
Superintendent  and  the  Proyincial  Council.  Indeed^  the  whole 
language  of  the  2nd  section  indicates  an  intention  that  the  lands 
therein  described^  when  granted  to  i;he  Superintendent^  shall  be 
thenceforth  subject  to  no  other  public  rights  by  way  of  easement, 
than  the  Provincial  Council  may  in  each  particular  case  impose ; 
while  the  only  persons  whose  rights  are  specially  protected  are 
persons  claiming  private  privileges  in  respect  of  their  water 
frontages.  Nor  ought  the  3rd  section  to  be  read  as  restrictive  of 
these  enlarged  powers^  inasmuch  as  the  2ud  section  not  naming 
Her  Majesty  (this  omission  being  thus  shown  to  be  evidently 
designed)^  it  was  necessary  that  Her  Majesty  should  be  elsewhere 
expressly  named ;  for^  unless  named^  the  Crown  is  not  bound  by 
any  statute  whatever. 

The  12th  section  saves  the  rights  of  all  persons  and  bodies 
corporate  over  any  of  the  lands  menticmed  in  the  Act ;  but  these 
may  be  private  rights  only^  and  not  rights  of  the  character  claimed 
by  the  defendant  in  this  action. 

This  view  consists  with  the  general  objects  of  the  Act.  The 
only  lands  dealt  with  are  lands  reserved  for  purposes  of  public 
utility ;  they  are  consigned^  when  granted  by  the  Crown^  to  the 
control  of  a  legislative  body  elected  by  and  representing  the  public 
of  the  Province  in  which  they  are  situate^  and  when  these  lands 
He  below  high  water-mark  in  any  harbour^  arm^  or  creek  of  the 
sea^  in  any  navigable  river,  or  on  the  sea  coast^  it  is  evident  they 
often  can  only  be  made  profitable  to  the  public  interests  by  being 
reclaimed,  or  otherwise  so  appropriated  as  to  interfere  with  the 
ordinary  uses  thereof  by  the  public.  But  they  may  be  still  enjoyed 
by  the  public  in  a  more  beneficial  manner. 

It  is,  indeed,  not  necessary  for  us,  in  deciding  the  present  case, 
to  place  this  enlarged  construction  on  the  language  of  the  2nd 
section  of  the  Act  of  1854 ;  for,  at  all  events,  we  are  of  opinion, 
that  the  defendant  has  failed  to  show  that  he  was  in  law  entitled 
to  land  his  goods  free  of  toll  on  the  fore-shore  of  the  port  of  Timaru, 
and  that  judgment  on  this  demurrer  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff,  with  costs. 


^^^ 
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RHODES  (FOB  HiMflBi.p,  Asny  as  Executob)  v,  KOBINSON  AND  WILKIN.  1868 

[IN   EBROR.]  Oct.  26,  and 

Nov.  4. 
Review  of  Conveyancing  Ordinance,  8ec9.  1,  2,  8,  6,  8,  9, 10,  13,  28,  84,  89,  40, 

49  and  50 — To  what  Instruments  the  Ordinance  applies. 

The  proTisions  of  the  Conyejancing  Ordinance  relating  to  the  execution  of  deeds 
do  not  apply  to  instrumeuts  not  relating  to  the  conveyance  of  property.  [Affirming 
JtfcOreffor  v.  Edwards ,  decided  in  the  Supreme  Court  at  Dunedin.] 

An  executoi7  contract  relating  to  the  purchase  of  land  is  not  an  assurance  for  the 
transfer  of  property,  or  an  instrument  within  the  provisions  of  the  Conveyancing 
Ordinance. 

Therefore,  if  such  contract  is  set  up  as  a  deed,  it  must  appear  to  he  sealed  and 
delivered  as  a  deed  at  common  law. 

General  remarks  on  the  objects  of  the  Conveyancing  Ordinance. 

In  this  case''^  the  plaintifl^  in  error^  also  plaintiffs  below^  sued  upon 
aiL  agreement^  dated  5th  May^  1860^  made  between  the  defendant^ 
of  the  one  part^  and  one  George  Duppa  (through  whom  the  plaintiffs 
claimed),  of  the  other  part.  This  instrument^  which  was  set  out  in 
the  declaration,  does  not  purport  to  be  a  deed,  but  calls  itself  a 
''  Memorandum  of  Agreement/'  It  appears  to  have  been  signed 
by  both  the  parties  thereto,  and  each  signature  is  attested  by  two 
witnesses.  So  far,  therefore,  as  the  formalities  of  execution  are 
concerned,  the  instrument  is  capable  of  operating  as  a  deed  under 
the  Conveyancing  Ordinance. 

The  instrument  in  question,  after  reciting  that  the  defendant  and 
Duppa  were  respectively  owners  of  certain  lands  adjoining  to  each 
other,  and  situated  in  the  District  of  the  Amuri,  in  the  Province  of 
Nelson,  proceeds  as  follows  : — "  Now  these  presents  witness,  and 
each  of  them  the  said  William  Robinson  and  George  Duppa  doth 
hereby,  for  himself,  his  beirs,  executors,  and  administrators, 
covenant  and  agree  with  the  other  of  them,  his  heirs  and 
assigns,  in  manner  following  (that  is  to  say).  The  said  William 
Robinson  shall  and  will,  on  or  before  the  1st  January,  1864, 
erect  and  set  up,  or  cause  and  procure  to  be  erected  and  set 
up,  in  a  good  and  substantial  manner,  but  at  the  joint  costs  and 
charges  in  all  things  of  the  said  parties  hereto,  in  the  proportions 
hereinafter  mentioned,  a  sufficient  sheep-proof  fence,  upon  and 
along  the  boundary  line  between  the  said  lands,  running  from  the 
Biver  Waiau  on  the  North  to  the  Hurunui  on  the  South.  In 
the  erection  of  such  fence  as  aforesaid,  the  said  WiUiam  Robin- 
sou  shall,  as  far  as  possible,  conform  to  the  actual  boimdary  line 
of  the  lands  respectively ;  but  in  case  that  it  shall  be  desirable, 

*ThiB  statement  of  the  case  is  taken  from  the  judgment  of  the  Court. 
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1868       having  regard  to  the  natural  features  of  the  country^  to  deviate 
Rhodes     ^o™  such  boundary,  then  it  shall  be  lawful  for  the  said  W.  R.,  in 
o.         all  eases  where  such  deviation  shall  extend  into  the  lands  belonging 
AKD  WiLKiK.  ^  *^®  ^^^  ^'  ^'>  ^  erect  and  set  up,  or  cause  and  procure  to  be 
erected  and  set  up,  such  fence  upon  such  lands  accordingly,  and 
for  that  purpose  to  enter  upon  such  lands  without  being  liable  to 
any  charge  of  trespass  on  account  of  the  same.     In  case  any  of 
the  land  belonging  to  either  of  the  said  parties  shall  be  severed  by 
the  said  fence,  then  it  shall  be  imperative  upon  the  party  to  whose 
lands  such  land  shall  be  annexed  by  such  severance,  forthwith  to 
purchase,  and  for  the  other  party  to  sell  the  same,  at  a  price 
compounded   of   the    original    price    paid  by  the   then  vendor 
upon   purchase   of  the   said    land,   and   of   simple  interest  for 
the  same  at  the  rate  of  ten  pounds   per  centum  per  annum, 
computed  from  the  date  of  the  purchase   thereof;    and   every 
purchase  to  be  made  in  pursuance   of  this  pjresent  clause  shall, 
immediately  after   such   severance  as  aforesaid,  be  completed  in 
the  usual  manner   relating  to  the  purchase  and  sale  of  lands  : 
Provided  always,  that  under  no   circumstances  shall   the  total 
quantity  of  land  which  may  necessarily  be  severed  in  manner 
aforesaid  from  the  lands  of  either  of  the  said  parties  hereto  exceed 
five  hundred  acres  in  extent.     The  said  G.  D.  shall  from  time  to 
time,  upon  demand,  pay  or  cause  to  be  paid  unto  the  said  W.  B. 
one  equal  fourth  of  all  such  sums  or  sum  of  money  as  the  said 
W.  B.  shall  for  the  time  being  have  actually  laid  out  and  expended 
on  or  about  the  purchase  of  materials  for  the  said  fence,  and  of  the 
freight  and  other  charges  attending  the  delivery  of  the  same  at  a 
port  of  entry  in  New  Zealand ;  and  shall  also,  upon  demand,  pay 
unto  the  said  W.  R.  one  equal  fourth  part  of  all  such  sum  or  sums 
of  money  as  the  said  W.  B.  shall  have  thereafter  actually  laid  out 
and  expended  in  or  about  the  transport  of  the  said  materials  to 
the  said  boundary  line,  and  in  or  about  the  due  and  proper 
erection  and  setting  up  of  the  said  fence.     In  case  the  said  W.  B. 
shall  neglect  or  fail  to  erect  and  set  up  the  said  fence,  or  any  part 
thereof,  as  aforesaid,  within  the  time  and  in  manner  aforesdd,  it 
shall  be  lawful  for  the  said  G.  D.  forthwith  to  erect  and  complete 
the  same,  as  the  case  may  be,  upon  the  same  terms  and  conditions 
and  with  the  same  powers  and  authorities,  mutatis  mutandis 
(except  as  to  the  proportionate  cost  thereof),  as  are  hereinbefore 
contained  or  given  to  the  said  W.  B.     The  said  fence,  when  so 
erected  and  set  up  as  aforesaid,  shall  from  thenceforth  be  and 
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remain  the  joint  property  of  the  said  parties  hereto^  their  assigns       ises 
and  heirs,  and  shall  be  repaired,  amended,  and  kept  np  by  them     jj^^J^^^ 
respectively  at  their  joint  and  equal  expense."  «. 

After  stating  the  agreement  of  5th  May,  1860,  the  declaration  ^^j^,  Wilkuc. 
set  forth  a  lease  dated  1st  March,  1863,  whereby  Duppa  demised  ' 
his  lands  in  the  Amuri  referred  to  by  the  agreement  of  5th  May, 
1860,  for  the  term  of  fourteen  years,  to  the  plaintiffs  jointly  with 
George  Rhodes,  since  deceased ;  George  Rhodes  being  represented 
in  this  action  by  his  executor  the  plaintiff^  Robert  Heaton  Rhodes, 
who  sues  both  for  himself  and  his  testator. 

The  declaration  then  sets  out  a  deed,  dated  18th  March,  1863, 
whereby  Duppa  assigns  to  the  plaintiffs  and  George  Rhodes  the 
benefit  of  the  agreement  of  5th  May,  1860. 

Nex*  come  averments  to  the  effect  that  defendant  had  notice 
of  the  last-mentioned  deed ;  that  he  did  not  within  the  time 
appointed  by  the  agreement  of  5th  May,  1860,  erect  the  fence 
therein  mentioned ;  and  that  plaintiffs,  at  the  expiration  of  the 
said  time,  erected  the  fence. 

The  defendant  has  pleaded  to  the  declaration,  amongst  other 
pleas,  that  before  any  breach  of  the  said  agreement,  and  before 
the  execution  of  the  alleged  deed  of  18th  March,  1863,  it  was,  in 
the  month  of  November,  1862,  agreed  between  the  defendant  and 
the  said  George  Duppa  that,  in  consideration  of  the  sum  of  £2000 
to  be  paid  by  the  said  defendant  to.  the  said  George  Duppa,  the 
said  agreement  should  be  rescinded ;  and  the  defendant  avers  that 
he  paid  to  the  said  George  Duppa  the  said  sum  of  £2000,  and  that 
the  said  agreement  was  rescinded  accordingly. 

To  this  plea  the  plaintiffs  have  demurred,  assigning  as  their 
ground  that  it  is  not  averred  in  the  plea  that  the  agreement  of  the 
month  of  November,  1862,  was  made  by  deed. 

Upon  the  argument  in  the  Court  below,  Mr.  Justice  Gresson 
overruled  the  demurrer;  and  thereupon  judgment  was  entered  for 
the  defendant. 

The  ground  of  error  assigned  is  identical  with  the  ground  of 
demurrer  in  the  Court  below. 

TVavera,  for  the  plaintiff  in  error.  The  declaration  is  founded 
upon  an  instrument,  dated  May,  1860,  between  Robinson  and 
Duppa,  the  interest  in  which  was  afterwards  assigned  by  deed  by 
Duppa  to  the  plaintiff;  and  the  plea  is  to  the  effect  that,  before 
breach  of  the  agreement,  and  before  the  assignment  to  the 
plaintiffs,  it  was  agreed  between  Robinson  and  Duppa  that  the 


136  COUBT  OF  APPEAL. 

1868       agreement  of  May^  1860^  should  be  rescinded  on  the  payment  by 
rhodks     Robinson  to  Dnppa  of  £2000^  which  was  paid  accordingly. 

».  The  ground  of  demurrer  to  that  plea  is^  that  the  contract  of 

AND  WiLMT.  I'escission  does  not  appear  to  have  been  by  deed. 

The  learned  Judge  below  overruled  the  demurrer^  on  the 
authority  of  the  case  of  McGregor  v.  Edwards^  decided  by 
Richmond^  J.^  and  Chapman^  J.^  at  Dunedin^  which  is  said  to 
have  laid  down  that  the  provisions  of  the  Conveyancing  Ordinance^ 
which  dispense  with  the  necessity  of  sealing  and  delivering  a  deed, 
apply  only  when  property  is  intended  to  pass  by  the  instrument. 

It  is  submitted  that  that  is  not  a  proper  construction  of  the 
Ordinance.  There  are  several  sections  in  the  Ordinance  in  which 
deeds  are  contemplated  in  cases  not  referring  to  conveyance  of 
property ;  e.g.y  the  case  of  disclaimer^  under  sec.  50 ;  the  appoint- 
ment of  new  trustees^  under  sec.  28 ;  and  a  declaration  by  tenants 
in  common,  under  sec.  39,  that  they  will  be  joint  tenants. 

The  language  of  the  instrument  of  May,  1860,  imports 
covenants,  and  has  all  the  formalities  of  a  deed  under  the 
Ordinance. 

But,  again,  it  is  submitted  that  there  is  a  transfer  of  property 
by  the  agreement,  and  that  it  is  therefore  within  the  Ordinance. 
It  is  a  grant  of  a  profit  a  prendre.  It  affects  the  property  in  live 
fences,  and  in  the  pieces  of  land  which  they  cut.  The  right  to 
go  on  the  ground  for  fencing  purposes,  and  the  right  to  the  land 
cut  off,  are  not  merely  revocable  licenses,  but  are  coupled  with 
interest. 

Now,  if  the  document  was  a  deed  of  grant  and  not  a  mere 
license,  a  plea  setting  up  a  rescission  of  it  before  breach  by 
another  agreement  which  did  not  amount  to  a  deed,  cannot  be 
pleaded  as  a  bar  to  an  action  upon  it. 

Although,  in  England,  it  might  not  have  been  necessary  to 
plead,  but  it  might  have  been  sufficient  to  prove,  a  rescission  by 
deed,  it  is  necessary  in  New  Zealand  to  aver  that  it  was  by  deed ; 
or  even  if  it  was  only  by  an  instrument  in  writing,  the  writing 
itself,  or  the  material  part  of  it,  ought  to  be  set  out. 

Macassey,  for  the  defendant  in  error.  The  matter  stated  in 
the  plea  shows  a  sufficient  discharge  of  the  contract.  There  are 
two  inferences  which  may  be  drawn  from  the  plea :  1,  that  the 
instrument  of  May,  1860,  was  actuaUy  rescinded;  and,  2,  that 
the  parties,  by  a  fresh  stipulation,  agreed  that  the  contract  should 
be  varied  and  put  an  end  to.    The  case  must  be  treated  as  if  the 
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action  were  between  Dappa  and  Robinson.     The  plaintiffe  are  in        iscs 
the  same  position  as  Duppa,  and  are  bound  by  the  equities  which     hhodk^ 
would  affect  him.      In  Cavendish  v.  Geaves  (27  L.  J.  Chan.  314),  c 

the  Master  of  the  Rolls  held  that  assignees  of  bankers,  who  held^j^jj  v^ilkiw 
securities   from  assignees  to  whom  no  notice  was   given  of  the 
assigument,  had  only  the  rights  of  the  assignees,  and  could  claim 
no  advantages  beyond  what  the  bankers  were  entitled  to. 

This  plea  is  a  good  answer  as  an  eqmtable  plea.  It  is  not 
pleaded  as  a  plea  of  accord  and  satisfaction  which  would  apply 
after  breach.  Although  choses  in  action  are  assignable  by  law  in 
New  Zealand,  yet  the  assignee  must  take  them  subject  to  the 
equities  between  his  assignor  and  the  original  grantor. 

The  plea  discloses  an  agreement  which  is  an  answer  to  the 
action,  even  supposing  the  instrument  sued  upon  is  a  deed ;  and 
that  either  before  or  after  breach.  Even  in  England,  it  seems  to 
have  been  assumed  that  a  parol  agreement  can  have  effect  given 
to  it  which  will  be  an  answer  to  a  liability  on  a  deed. 

In  Albert  v.  The  Grosvenor  Investment  Co,,  Limited  (3  L.  R.  Q.  B. 
123),  parol  evidence  was  held  admissible  to  show  that  the  time 
f&i'  payment  mentioned  in  a  deed  had  been  extended,  on  the  prin- 
ciple that  a  non-payment  with  the  consent  of  the  party  to  whom 
the  money  was  to  be  paid,  is  not  a  default. 

In  Nash  v.  Armstrong  (10  C.B.  (N.S.)  259;  S.C.,  30  L.  J.  C.  P. 
286),  it  was  suggested  by  WiUes,  J.,  that  an  agreement  not  to  call 
for  the  performance  of  a  deed  would  have  been  an  answer  to  an 
action  on  the  deed  by  way  of  equitable  plea. 

This  is  not  a  case  of  getting  rid  of  a  contract  by  an  agreement 
merely,  but  by  an  agreement  perfected  by  payment  pursuant  to 
it.  It  is,  in  fact,  a  rescission  of  the  old  contract  by  a  payment 
accepted  for  the  purpose. 

But  it  is  submitted  that  the  original  document,  of  May  1860, 
was  only  an  agreement,  and  not  a  deed  transferring  property; 
and  the  document  of  1863  may  have  been  a  deed.  The  grant  ia 
called  a  memorandum  of  agreement.  It  is  said  the  instrument 
of  1860  is  called  a  deed  in  the  recital  of  the  instrument  of  1863. 
It  has  been  contended  that  the  Conveyancing  Ordinance  applies 
to  all  instruments  containing  covenants* 

In  McGregor  v.  Edwards,  Richmond,  J.,  and  Chapman,  J.,  held 
that,  looking  at  the  whole  structure  and  the  general  purposes  of 
the  Conveyancing  Ordinance,  there  was  no  reason  to  hold  that  it 
applied  to  documents  which  did  not  refer  to  a  transfer  of  property; 
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1868       and  those  Judges  have  contemplated  the  existence  in  New  Zealand 
Rhodeb     ^^  deeds  at  common  law  not  under  the  Ordinance. 

«•  Assuming  that  the  instrument  sued  upon  in  this  case  was  not 

AND  WiLKiK.  *  ^^^  under  the  Conveyancing  Ordinance,  it  is  very  clear  that  it 
was  not  a  deed  at  common  law.  Sections  28  and  50  of  the 
Ordinance,  to  which  allusion  has  been  made,  respecting  the 
appointment  of  trustees  and  disclaimer  do  affect  property.  The 
agreement  in  this  case  was  a  contract  for  the  construction  of  a 
fence,  and  it  was  not  intended  to  operate  as  a  grant  of  property. 
The  agreement  was  executory ;  and  after  the  construction  of  the 
fences  certain  conveyances  were  to  be  made. 

Trovers,  in  reply.  There  has  been  no  rescission ;  and  even  in 
equity  the  rescission  of  a  contract  by  deed  must  be  by  deed. 

In  Mines  Royal  Society  v.  Magnay  (10  Ex.  489),  the  Court 
refused  to  allow  a  plea  by  way  of  equitable  defence,  setting  up  an 
agreement  as  an  answer  to  an  action  on  a  deed. 

[Richmond,  J. — It  is  according  to  everyday  experience  in 
equity  to  hold  that  acts  of  parties  may  constitute  rescission  without 

any  deed.] 

Cur,  adv.  vult. 

Arney,  C.J.  (4th  Nov.),  delivered  the  judgment  of  the  Court.* 
After  stating  the  contents  of  the  pleadings,  as  above  set  out,  he 
continued, — 

The  demurrer  proceeds  on  the  doctrine  of  the  common  law, 
that  covenants  entered  into  by  deed  cannot,  before  breach,  be 
released  or  satisfied  except  by  an  instrument  of  as  high  a  nature ; 
the  maxim  being  ^^  Unumquodque  dissclvitur  eo  ligamine  quo 
ligatum  est.'*  The  objection  of  the  plaintiffs  assumes  that  the 
instrument  of  the  5th  May,  1860,  operates  as  a  deed;  and  it  is 
this  assumption  which  we  propose  to  examine. 

In  the  case  of  McGregor  v.  Edwards,  decided  at  Dunedin  in 
December,  1864,  and  in  other  cases  before  the  Supreme  Court,  it 
has  been  held  that  the  provisions  of  the  Conveyancing  Ordinance 
respecting  the  mode  of  executing  deeds  do  not  apply  to  deeds  in 
general,  but  only  to  a  particular  class  or  particular  classes  of 
deeds  contemplated  by  the  Ordinance.  We  concur  in  this  decision, 
and  in  the  grounds  on  which  it  is  based  in  the  above-mentioned 
case.  It  appears  impossible  to  say  that  clause  1  of  the  Ordi- 
nance, enacting  that  "every  deed  shall  be  signed  by  the  conveying 

•  Amey,  C.J.,  Johzuton,  J.,  CbresBon,  J.,  Richmond,  J.,  Ward,  J. 
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parties^  and  shall  also  be  attested  by  two  witnesses  '*  (now  altered        1868 
by  the  Ordinance  of  1860  to  one  witness),  applies  to  every  kind  of     rhodbs 
deed,  so  as  to  make  attestation  a  requisite  of  every  deed  executed  «. 

in  this  Colony,  whether  connected  or  not  with  the  transfer  of  ^j^^,  Wilkin. 
property.  But  if  clause  1  requiring  attestation  is  not  of  universal 
application,  clauses  2  and  8,  which  dispense  with  sealing  and 
delivery,  must  be  similarly  limited  in  their  operation.  These 
clauses  dispensing  with  the  requirements  of  the  common  law  are 
part  of  the  same  series  of  provisions  as  clause  I,  imposing  the  new 
formality  of  attestation ;  and  when  the  latter  are  inapplicable,  the 
former  are  so  likewise.  In  every  case,  therefore,  in  which  an 
instrument  executed  with  the  formalities  required  by  the  Ordinance, 
but  not  with  those  required  by  the  common  law,  (in  other  words, 
an  instrument  attested  but  not  sealed  or  delivered,)  is  set  up  as  a 
deed,  it  becomes  necessary  to  inquire  whether  the  instrument 
belongs  to  the  class,  or  to  any  one  of  the  classes,  to  which  the 
provisions  of  the  Ordinance  refer.  If  it  does  not,  the  instrument 
cannot  operate  as  a  deed  for  want  of  the  common-law  formalities. 

In  McGregor  v.  Edwards  the  instrument  in  question  was  a 
submission  to  arbitration,  which,  it  was  held,  was  not  within  the 
Ordinance,  on  the  ground  that  it  did  not  relate  to  the  transfer  of 
property.  The  application  of  the  same  criterion  would  not  exclude 
the  agreement  of  5th  May,  1860;  for  it  amounts  to  a  contract  for 
the  sale  and  purchase  of  land  to  take  place  in  a  certain  contingency, 
and  thus  undeniably  relates  to  the  transfer  of  property.  McGregor 
V.  Edwards  might  therefore  seem  at  first  sight  in  favour  of  the 
plaintiffs,  although  their  counsel  impugned  the  authority  of  the 
case.  But  it  was  not  necessary  for  the  decision  of  that  case  to 
lay  down  affirmatively  that  all  instruments  relating  to  the  transfer 
of  property  are  within  the  Ordinance.  It  was  quite  enough  to 
say  that  instruments  which  do  not  relate  to  the  transfer  of 
property  are  not  within  the  Ordinance.  If  more  than  this  ia 
affirmed  by  the  judgment  (which  we  do  not  understand  to  be  the 
case),  to  that  extent  we  think  the  decision  is  not  law. 

We  have,  therefore,  in  the  present  case,  to  inquire  more 
accurately  what  deeds  are  within  the  Ordinance.  The  preamble 
recites  that  ''  Whereas  by  the  law  of  England  there  are  various 
forms  of  assurance  for  the  transfer  of  property,  and  divers  rules 
relating  thereto,  which  by  lapse  of  time  have  become  inconvenient 
and  are  altogether  unsuitable  to  the  circumstances  of  this  Colony : 
For  the  simplifying  and  amending  thereof,  Be  it  enacted,'^  &c. 
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1808  The  first  object^  therefore^  of  the  Ordinance  is  to  amend  and 
Rhodes  ^i^^^plify  the  forms  of  assurance  in  use  for  the  transfer  of  property, 
V.  In  pursuance  of  this  intent^  the  lOth  and  13th  clauses  of  the 
AND  WiLKiK.  Ordinance,  taken  together,  substitute  a  deed  according  to  the  form 
in  the  Schedule,  or  to  the  effect  thereof,  for  the  various  and  com- 
plicated modes  of  assurance  by  feoffment  with  livery  of  seisin, 
bargain  and  sale  enrolled,  covenant  to  stand  seized  to  uses,  and 
lease  and  release.  These  clauses  effect  nearly  the  same  object  as 
the  Imperial  Legislature  subsequently  attained  by  the  enactment 
(8  and  9  Vict.  c.  106,  s.  2)  that  '^all  corporeal  tenements  and 
hereditaments  shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  be  in  grant  as  well  as  in  livery." 
Again,  in  pursuance  of  the  same  purpose  of  reducing  to  one  form 
all  assurances  for  the  transfer  of  property,  clause  6  enacts  that 
the  various  transactions  therein  specified, — partitions,  exchanges, 
leases,  assignments,  surrenders, — which  under  the  joint  operation 
of  the  Statute  of  Frauds  and  the  common  law  might  be  effected 
by  writing  not  under  seal,  or  even,  in  some  cases,  by  parol,  shall 
not  be  valid  unless  the  same  shall  be  made  by  deed.  And  clause  7 
makes  other  provisions  necessitating  the  use  of  a  deed  as  an 
instrument  of  transfer  in  certain  cases,  where  mere  writing  would 
have  sufficed  before.  Lastly,  the  9th,  28th,  34th,  39th,  40th,  and 
49th  clauses  provide  for  the  transfer  of  property  in  cases  not 
allowed,  or  by  modes  not  recognized,  by  the  common  law ;  and  in 
each  case  it  is  provided  that  the  instrument  of  transfer  is  to  be  a 
deed. 

Now,  as  regards  all  instruments  transferring  property  under 
the  provisions  which  we  have  rehearsed  (to  which  we  may  add  the 
peculiar  case  of  disclaimer,  expressly  provided  for  in  sections  8  and 
50),  we  have  no  doubt  that  such  instruments  must  be  executed 
with  the  formality  made  essential  to  a  deed  under  the  Ordinance ; 
and,  consequently,  that  they  do  not  require  sealing  and  delivery ; 
the  requirements  of  the  common  law  and  of  the  Ordinance  being, 
as  already  stated,  mutually  exclusive.  And  to  the  same  class  of 
instruments  we  have  no  hesitation  in  adding  the  common  law 
assurance  by  grant ;  for  it  seems  clearly  to  be  the  intent  of  the 
Ordinance,  not  only  to  reduce  all  assurances  for  the  transfer  of 
property  to  the  form  of  deeds,  but,  further,  to  provide  one  uniform 
mode  of  executing  all  such  assurances.  But  beyond  this  we  see 
no  reason  to  suppose  that  the  scope  of  the  Ordinance  extends. 
A  mere  executory  agreement  for  the  sale  and  purchase  of  land  is 
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not,  properly  speaking,  an  instrament  transferring  property.    True,        1868 
for  some  purposes  a  binding  contract  for  sale  and  purchase  does,      Rhodes 
in  the  view  of  a  Court  of  Equity,  operate  as  a  transfer.     But  even  v. 

in  the  view  of  a  Court  of  Equity,  such  a  contract  is  plainly  ^j^j  ^ix.Kijr. 
distinguishable  from  assurances  operating  as  actual  transfers, 
inasmuch  as  it  is  not  a  final  transaction,  but  contemplates,  on  the 
face  of  it,  the  execution  between  the  parties  of  a  more  solemn  and 
accurate  instrument.  For  this  reason  we  do  not  consider  an 
executory  contract  as  ranking  amongst  assurances  for  the  transfer 
of  property ;  nor  does  such  a  contract  appear  on  any  other  ground 
to  be  an  instrument  within  the  provisions  of  the  Conveyancing 
Ordinance.  The  result  is,  that  if  it  is  set  up  as  a  deed,  it  must 
appear  to  be  sealed  and  delivered  as  a  deed  at  common  law. 

It  is  necessary  specially  to  notice  one  argument  used  on  behalf 
of  the  plaintiffs.  It  was  contended  by  Mr.  Tr avers  that,  in 
furtherance  of  the  intent  of  the  parties,  the  agreement  of  the  5th 
May,  1860,  ought  to  be  construed  to  enure  as  a  mutual  grant  by 
Duppa  and  Robinson  of  rights  of  ingress  and  egress  upon  their 
respective  lands  for  the  purpose  of  erecting  the  fence ;  inasmuch 
as  they  would  otherwise  have  to  rely  on  a  mere  revocable  license. 
And  if  such  an  operation  could  properly  be  attributed  to  the 
instrument,  it  would  be  entitled  to  rank  as  an  assurance  within  the 
Conveyancing  Ordinance.  We  are,  however,  of  opinion,  that  the 
right  of  the  parties  to  the  agreement  to  come  on  one- another's 
land  rests  merely  in  contract;  first,  because  the  intent  of  the 
parties  is  sufficiently  secured  in  that  way,  so  that  it  is  needless  to 
read  words  of  covenant  as  words  of  grant ;  and,  secondly,  because 
there  is  not  such  certainty  in  the  description  of  the  lands  as  would 
be  required  in  a  grant  of  an  easement  over  the  same. 

On  the  whole,  therefore,  we  are  of  opinion  that  the  plaintiff's 
demurrer  depends  on  a  mistaken  assumption,  and  that  the  judgment 
of  the  Supreme  Court  must  be  affirmed. 

Judgment  affirmed. 


DUNEDIN  WATER  WORKS  COMPAmT  v.  BASSETT.  Oct.  27,  and 

[m  ERROR.]       '  Nor.  4. 

Conlraet — Time  of  Peffarmance — Beasonableness,  when  impUed — Time  at  discretion 

(^  Engineer, 

Where  a  contract  is  eilent  as  to  a  necessary  part  or  aocessorj,  such  as  the  price 
of  goods  or  the  time  of  performance,  the  law  implies  that  such  a  time  or  price  shall 
be  reasonable,  t.0.,  hariug  dae  regard  to  the  interest  and  oonTenience  of  both  parties. 
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1868  ^^^  where  a  contract  for  cartage  of  pipes  stipulated  that  the  work  should  be 

done  at  such  times  and  at  such  speed  as  the  engineer  may  direct,  there  is  no  implied 


P^T^^^^     contract  that  such  time  shall  be  reasonable  :  and  therefore  a  declaration  on  such  a 

CoMPANT     contract,  which  averred  that  the  defendant  below  wrongfully  required  the  plaintiff 

f,,  below  not  to  cart  any  more  pipes  till  further  notice,  and  further,  that  the  plaintiff 

BA88ETT.      frequently  applied  to  the  engineer  for  directions  to  proceed  with  the  contract^  but 

the  engineer  refused,  whereby  nine  months'  delay  took  place  in  the  completion  of  the 

work,  and  the  plaintiff  was  thereby  damaged ;  was  held  bad. 

In  the  Court  below,  in  the  Otago  and  Southland  Judicial  District, 
the  defendant  in  error  sued  the  plaintiff  in  error  for  damages 
alleged  to  have  arisen  in  respect  of  a  contract  for  the  cartage  of 
certain  pipes. 

The  declaration  commenced*  by  stating,  "  that  on  or  about  the 
fourth  day  of  the  month  of  June,  1866,  the  defendants  caused  to 
be  inserted  in  The  Otago  Daily  Times,  published  in  Dunedin,  on 
the  fourth  day  of  June,  1866,  an  advertisement  calling  for  tenders 
for  the  carting  of  seven  hundred  tons  (more  or  less)  of  cast-iron 
pipes,  the  property  of  the  defendants,  to  be  carted  from  the  jetty, 
at  the  end  of  Rattray  Street,  in  the  town  of  Dunedin,  in  the  Colony 
of  New  Zealand,  and  such  advertisement  was  signed  by  Ralph 
Donkin,  who  was  then  the  engineer  of  the  said  Dunedin  Water 
Works  Company,  and  in  the  words  and  figures  following,''  &c. 

It  then  set  out  the  form  of  the  advertisement^  mentioned  some 
of  the  contents  of  the  specification,  and  alleged  that  after  the 
publication  of  the  advertisement,  Ralph  Donkin,  the  engineer  of 
the  defendants  below,  pointed  out  the  road  by  which  the  pipes  were 
to  be  delivered,  and  made  a  statement  with  respect  to  the  times  at 
which  he  would  require  the  pipes  to  be  deposited ;  to  which  it  is 
not  necessary  to  refer,  inasmuch  as  it  was  not  seriously  contended 
at  the  bar  that  those  introductory  allegations  could  alter  the  con- 
struction of  the  written  contract  afterwards  entered  into,  and  set 
out  in  the  declaration. 

The  declaration  then  proceeded : 

''That  relying  on  such  direction  and  statement  of  the  said 
Ralph  Donkin,  the  plaintiff,  on  the  eighth  day  of  June,  1866, 
tendered  for  the  cartage  of  the  said  pipes,  at  and  after  the  rate  of 
seven  shillings  per  ton,  and  his  tender  was  accepted  by  the  defen- 
dants; and  afterwards,  upon  the  twenty-fourth  day  of  July,  1866^ 
the  foUowing  contract  was  signed  by  the  plaintiff,  and  the  corporate 
seal  of  the  defendants  was  afiixed  thereto : — 

*  This  statement  of  the  pleadings  is  taken  &om  the  judgment  of  the  Ck)urt. 
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Articles  of  Agreement  made  this  twenty-fourth  day  of  July,        1868 
1866,  between  the  Dunedin  Water  Works  Company,  of  Dunedin,    dukedin 

of  the  one  part,  and  Frederick  Bassett,  of  Dunedin,  carter,  on  theWATBHwoBKs 

^  Company 

other  part.  o. 

"  This  agreement  witnesseth  that  the  said  Frederick  Bassett  Babbett. 
hereby  covenants  and  agrees  with  the  said  Dunedin  Water  Works 
Company  to  provide  horses,  and  men,  and  drays,  to  do  all  the 
cartage  required  by  the  said  Company,  as  required  by  the  Engineer 
of  the  said  Company,  at  such  times  and  to  such  places  as  the 
said  Engineer  may  direct :  Provided  the  same  be  within  the  terms 
of  the  specification  signed  by  the  said  Engineer  and  the  said 
Frederick  Bassett,  which  is  hereunto  annexed  :  And  it  is  further 
agreed  between  the  said  Dunedin  Water  Works  Company  and  the 
said  Frederick  Bassett,  that  the  rates  for  cartage  to  be  charged  by 
the  said  Frederick  Bassett  to  the  said  Dunedin  Water  Works  Com- 
pany shall  be  seven  shillings  per  ton,  in  terms  of  the  specification 
aforesaid,  and  for  horse  work  when  required,  including  dray  and 
man,  at  the  rate  of  eighteen  shillings  per  day. 

''  The  money  to  be  paid  by  instalments  on  the  certificate  of  the 
Engineer  aforesaid,  at  the  rate  of  80  per  cent,  on  the  value  of  the 
work  done ;  the  balance  to  be  retained  by  the  Company  as  security 
for  the  due  performance  of  this  contract,  and  to  be  paid  to  the 
aforesaid  Frederick  Bassett  on  the  due  completion  of  the 
contract. 

''  The  word  '  Engineer  ^  means  the  engineer  for  the  time  being 
of  the  Company .''  F.  Bassett  (l.s.) 

Signed,  sealed,  and  delivered,  &c. 

The  Common  Seal  of  the  Dunedin  Water  Works  Company,  &c. 

Specification. 
The  declaration  set  out  the  following,  among  other  provisions 
of  the  specification,  to  be  observed  in  the  execution  of  certain 
cartage  required  to  be  done  for  the  Dunedin  Water  Works 
Company : — **  The  work  referred  to  in  this  specification  is  the 
cartage  of  about  seven  hundred  tons,  more  or  less,  of  cast-iron 
pipes  from  Rattray  Street  Jetty  to  the  various  streets  in  Dimedin; 
also,  from  the  north  end  of  George  Street  to  the  Reservoir. 

Contractor's  duty. 

"The  contractor  is  required  to  find  all  men,  horses,  drays, 
planks,  ropes,  rollers,  chains,  blocking,  and  all  tools  of  every 
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1868       description  that  may  be  required  for  the  due  performance  of  this 
contract. 


DUKEDIH  ^^ 

Watebwokm       "  The  contractor  to  cart  the  pipes  from  the  Wharf  to  where 

^  they  are  required,  and  deposit  them  carefully  in  such  manner  as 

Bassbtt.     not  to  occasion  any  interruption  or  dangerous  obstruction  to  the 

traffic  along  the  road  and  streets,  or  to  the  gateways  or  roads 

leading  therefrom. 

"The  pipes  to  be  carted  to  such  places  at  mch  speedy  and 
deposited  in  such  manner,  as  may  from  time  to  time  be  directed 
by  the  Engineer.'^ 

Engineer's  power  over  Contractor. 
"  The  Engineer  reserves  to  himself  the  power  of  compelling 
the  contractor  to  engage  such  number  of  drays  and  laboiu^rs  as 
he  may  think  fit ;  and  in  case  the  contractor  refuse  or  neglect  so 
to  do,  he  (the  Engineer)  shall  be  at  liberty  to  engage  such  other 
drays  and  labourers  as  may  be  required,  and  all  expense  at- 
tendant upon  such  steps  to  be  defrayed  out  of  moneys  due  or  that 
may  become  due  to  the  contractor  under  this  contract/' 

Mode  of  Payment. 

"  The  money  agreed  to  be  given  for  the  completion  of  the 
work  to  be  paid  by  monthly  or  such  instalments  as  shall  be  speci- 
fied by  the  Engineer  from  time  to  time,  and  at  the  rate  of  eighty 
per  cent,  on  the  value  of  the  work  done ;  the  balance  to  be  paid 
one  month  after  the  completion  of  the  contract. 

.    "  The  certificate  of  the  Engineer  to  be  first  obtained,  that  the 
work  has  been  executed  to  his  satisfaction.'^ 

The  fifth  paragraph  of  the  declaration  then  proceeded  to  allege 
that  the  plaintiff  thereupon  provided  horses,  drays,  planks,  ropes, 
and  the  articles  mentioned  in  the  said  specification,  and  employed 
men  for  the  purposes  of  the  said  contract,  and  proceeded  there- 
with in  laying  down  pipes  in  the  streets  of  Dunedin  aforesaid,  as, 
and  inTmanner,  and  so  often  as  required  by  the  engineer  of  the 
defendants,  until  about  the  twenty-first  day  of  November,  1866, 
when  Mr.  James  Ealfour,  the  then  engineer  of  the  defendants, 
with  their  knowledge  and  by  their  direction,  wrongfully,  and  mth- 
out  any  justification  or  excuse,  required  the  plaintiff  not  to  cart 
any  more  pipes  until  he  (the  plaintiff)  should  receive  further 
orders  so  to  do. 

The  sixth  paragraph  continued : — 

"That  from  {hence  until  the  twentieth  day  of  August,  1867, 
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the  plaintiff  frequently  applied  to  the  said  engineer  for  directions        I8G8 
to  proceed  with  his  said  contract;   but  the  said  engineer  refiised    DtjKBuiif 
to  give  such  directions^  although  the  plaintiff  was  always  ready  Watebwobka 
and  irlling  to  proceed  with  the  performance  and  completion  of         „.  * 
his  said  contract/^  Bisottt. 

The  declaration  set  out  the  correspondence  between  the 
plaintiff  below  and  the  solicitor  of  the  defendants  below^  in 
which  the  former  set  up  and  the  latter  repudiated  a  claim  for 
compensation  for  loss  caused  by  the  delay  in  proceeding  with  the 
work. 

It  was  then  alleged  as  follows  : — 

''That  on  or  about  the  said  twentieth  day  of  August,  1867, 
the  plaintiff  received  directions  from  the  said  engineer  of  the 
defendants  to  proceed  with  his  contract,  and  the  plaintiff  there- 
upon proceeded  with  the  performance  of  the  said  contract/^ 

And,  after  certain  statements  now  immaterial,  the  declaration 
proceeds : — 

''  That  the  plaintiff  proceeded  with  the  said  contract  up  to  the 
fifth  March,  1868,  when  the  defendants  terminated  the  said 
oontract,  and  the  engineer  of  the  defendants  gave  the  plaintiff  a 
final  certificate.  That,  by  reason  of  the  premises,  the  plaintiff  has 
sustained  great  loss  and  damage  in  having  to  keep  the  horses, 
drays,  and  other  articles  and  things,  ready  to  proceed  with  the 
performance  of  the  contract  from  the  aforesaid  twenty-first  day 
of  November,  1866,  to  the  twentieth  day  of  August,  1867,  of 
which  the  defendants  always  had  notice/' 

The  declaration  further  relied  upon  a  breach  of  the  contract 
with  respect  to  an  alteration  of  the  line  of  road  of  cartage ;  but 
the  plaintiff  below  abandoned  that  alleged  cause  of  action,  and 
entered  a  twlle  prosequi  in  respect  of  it.  By  his  amended 
particulars,  he  claimed  to  recover  as  damages  jE304,  composed  of 
i6171  for  the  keep  of  three  horses  for  thirty-eight  weeks,  at  £4 
10s.  per  week;  and  jE133  for  one  man's  wages,  for  looking  after 
the  horses  for  thirty-eight  weeks,  at  £S  lOs. 

The  defendants  below  demurred  to  the  declaration  on  various 
grounds ;  and  the  demurrer  was  afterwards  argued  before 
Chapman,  J.,  who  overruled  it,  holding,  substantially,  that  the 
declaration  disclosed  a  good  cause  of  action,  and  that  the  plaintiff 
below  had  not  waived  his  right  of  action  on  the  breach  of  contract 
by  going  on  and  completing  it  after  notice  of  his  claim  for 
compensation  given  to  the  defendants  below. 

VOL.  I.— Pabt  1.  19 
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1H68  On  this  jndgment^  the  defendants  below  brought  error. 

DrjfiDiH  '"^^  grounds  of  error  relating  to  the  questions  discussed  at  the 

Watekwobks  hearings  were  the  1st,  3rd,  and  4th. 

^  '  Ist.  '^  Because  it  is  not  alleged,  nor  does  it  appear  that  the 

Bambtt.  plaintiflF  relies  upon  any  breach  of  the  contract  of  the  twenty- 
fourth  July,  1866,  or  that  the  defendants  or  their  engineer 
wrongfully  prevented  the  plaintiff  firom  performing  his  part 
thereof,  and  discloses  no  cause  of  action.'' 

3rd.  '' Because  the  contract,  being  an  absolute,  unqualified 
contract  to  perform  the  cartage  in  the  manner  therein  mentioned, 
irrespective  of  time,  the  defendants  were  entitled  thereunder  to 
require  the  plaintiff  not  to  cart  any  more  pipes,  as  mentioned  in 
the  fifth  paragraph  of  the  said  first  count,  until  the  plaintiff  had 
received  from  the  defendants  further  orders  so  to  do;  and  the 
defendants  were  also  entitled  to  refuse  to  give  the  plaintiff 
directions  to  proceed  with  his  part  of  the  said  contract  for  such 
time,  and  from  time  to  time,  as  the  defendants  or  their  engineer 
should  think  fit.'' 

4th.  ''  Because,  if  by  the  terms  of  the  contract  the  plaintiff 
had  the  right  to  call  upon  the  defendants  to  proceed  with  their 
part  thereof,  he  should  have  given  to  them  a  notice  in  writing 
that  he  would  consider  the  contract  at  an  end  if  it  was  not 
completed  by  them  by  a  certain  time ;  but  it  is  not  alleged,  nor 
does  it  appear  by  the  said  first  count,  that  he  did  give  any  such 
notice." 

The  Attomey-Generaly  for  the  plaintiff  in  error.  It  is  submitted 
that  the  declaration  is  bad  for  not  showings  directly,  or  by  impli- 
cation, any  breach  of  the  contract  relied  upon.  The  contract  is 
one  for  the  cartage  of  a  certain  quantity  of  pipes  to  such  places, 
and  at  such  times,  as  the  engineer  shall  direct.  If  the  action  is 
founded  upon  some  act  or  omission  respecting  the  time  of  the 
performance  of  the  contract,  the  declaration  ought  to  allege  what 
the  plaintiff  contends  for  as  the  true  construction  of  it,  as  to  time. 
The  declaration  does  not  show  anything  firom  which  an  implied 
contract  as  to  time  can  be  inferred ;  for  the  very  terms  set  out 
show  that  the  work  was  to  be  done  at  such  times  as  the  engineer, 
in  his  discretion,  should  direct.  In  such  a  case  no  contract  can  be 
implied  that  the  work  is  to  be  done  within  a  reasonable  time. 
In  Jones  v.  Gibbons  (22  L.  J.  Ex.  347),  to  a  declaration  for  non- 
delivery of  iron  sold  by  the  defendant  to  the  plaintiff,  and  agreed 
to  be  delivered  to  the  plaintiff  at  his  works  as  required,  and  to  be 
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paid  for  by  bills^  the  defendant  pleaded  that  the  plaintiff  did  not^        1868 
within  a  reasonable  time  after  the  making  of  the  contract^  request  ~iluNBmN 
the  defendant  to  deliver  the  iron ;  and  it  was  decided^  almost  as  if  Watbbwobks 
too  clear  for  argument^  that  the  plea  was  no  answer  to  the  action.         «. 
The  contract  here  is  much  more  specific  than  it  was  in  that  case.       Bassett. 

The  allegation  in  the  fifth  paragraph  of  the  declaration^  that 
the  defendant  wrongfully,  and  without  any  justification  or  excuse, 
required  the  plaintiff  not  to  cart  any  more  pipes  till  he  should 
receive  further  orders,  wiU  not  supply  the  want  of  an  allegation 
that  the  work  was  to  be  done  in  a  certain  or  a  reasonable  time. 

[Richmond,  J. — ^Is  not  continuousness  to  be  implied  as  to  the 
performance  of  the  contract  ?] 

There  is  an  express  stipulation  that  the  work  shall  be  done  at 
such  times  as  the  engineer  shall  direct. 

[Johnston,  J. — Supposing  the  engineer  had  directed  that  the 
work  should  be  done  in  the  night-time,  would  fchat  have  been 
within  the  contract  ?] 

The  contract,  in  that  respect,  may  mean  such  times  as  are 
within  the  ordinary  working  hours. 

[Johnston,  J. — If  so,  that  would  be  implying  a  modification  of 
the  written  contract.] 

The  contract  was  an  unqualified  one  to  perform  the  cartage  in 
the  way  mentioned,  irrespective  of  time;  and  the  defendants  below 
were  entitled  to  require  the  plaintiff  not  to  cart  away  any  more 
pipes  till  further  notice,  and  were  entitled  to  refuse  to  give  the 
plaintiff  directions  to  proceed  as  the  engineer  should  think  fit."^ 

Macassey  and  Hodgkiriy  for  the  defendant  in  error.  The  action 
is  founded  upon  the  wrongful  order  not  to  cart  the  pipes  till 
further  orders,  and  the  refusal  by  the  engineer  to  give  directions 
for  proceeding  with  the  work. 

It  is  admitted  that  the  action  is  either  for  a  breach  of  the 
contract  or  for  a  tort  arising  out  of  the  contract. 

It  is  submitted :  (1.)  That  an  action  lies  for  the  wrongful  pre- 
vention by  one  party  to  a  contract  of  the  performance  of  the 
contract  by  the  other  party;  and  (2.)  that  the  terms  of  the  contract 
in  the  present  case  do  not  warrant  the  interference  which  prevented 
the  performance  of  the  contract  in  the  manner  charged  in  the 
declaration. 

*  It  seems  unneoessarj  to  report  the  arguments  on  the  question  whether  the 
plaintiff  below  had  not,  by  completing  the  contract,  waived  hiB  right  of  action  if 
anj ;  as  no  opinion  wm  given  on  that  question  in  the  judgment. 
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1868  In  Addison  on  Contracts  (edition  of  1862^  pp.  414,  415),  the 

DuvBDiK     correlative  rights  of  employer  and  workman  are  discussed ;   and  it 

WATEBwoBKssaid  that,  when  the  employer  wrongfully  prevents  the  employed 

9  from  doing  his  work,  the  person  employed,  being  ready  and  willing 

Bassftt.     to  give  and  tendering  his  services,  is  entitled  to  recover  as  if  the 

work  had  been  done.     See  Collins  v.  Price  (5  Bing.  132) . 

Again,  this  case  may  be  brought  within  the  doctrine  laid  down 
in  Lumley  v.  Gye  (2  £11.  &  Bl.  114,  216),  where  it  was  held 
that  an  action  was  maintainable  for  maliciously  causing  and  pro- 
curing one  of  two  contracting  parties  not  to  perform  the  contract^ 
whereby  loss  accrued  to  the  other.  Surely  if  a  stranger  is  liable 
for  interfering  to  prevent  the  performance  of  a  contract,  a  fortiori 
one  of  the  parties  themselves  must  be. 

If  any  duty  arising  from  an  implied  contract  can  be  gathered 
from  the  declaration,  the  Court  must  so  construe  the  declaration. 

In  Com.  Dig.y  "  Action  on  the  Case,^'  A.,  it  is  said,  '*  In  all 
cases  where  a  man  has  a  temporal  loss  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  on  the  case,  to  be  repaired  by 
damages.'^ 

Looking  at  the  terms  of  the  contract  and  the  declaration,  it  is 
to  be  taken  that  the  plaintiff  below  applied  for  but  did  not  get 
directions  to  go  on  after  the  wrongful  stoppage  of  the  work  by  the 
defendant;  and  if  necessary,  the  declaration  must  be  taken  as 
showing  that  the  defendants  well  knew  of  the  plaintiff's  readiness 
and  willingness  to  proceed  with  the  work.  Now  the  knowingly 
doing  a  wrongful  act  is  enough  to  establish  "  malice.^^ 

Ferguson  v.  Kinnoull  {Earl)  (9  CI.  &  Fin.  251). 

In  Bromage  v.  Prosser  (4  B.  &.  C.  247),  where  malice  is 
defined,  intention  is  taken  as  the  test. 

The  case  of  Jones  v.  Gibbons,  when  examined,  will  be  found  to 
have  no  bearing  on  the  present.  There,  there  had  been  an  actual 
purchase  of  the  goods  the  non-delivery  of  which  was  complained  of. 

If  the  contract  is  to  be  taken  as  unlimited  in  respect  of  time, 
the  execution  of  it  might  be  protracted  through  a  series  of  years, 
to  the  great  detriment  of  the  contractor.  It  is  submitted  that 
the  true  meaning  of  the  contract  is,  that  the  work  was  to  be  done 
in  a  reasonable  time,  and  that  the  discretion  given  to  the  engineer 
must  be  limited  to  such  time. 

The  Court  must  infer  from  the  declaration  that  the  defendants 
have  wrongfully  broken  their  contract,  to  the  detriment  of  the 
plaintiff. 
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The  Attorney-General,  in  reply.    The  cases  which  show  that  an       1868 
action  will  be  against  third  persons  for  interfering  with  a  con-    duitkdix 

tract,  are  good  law,  and  the  action  there  could  not  be  on  theWATBawoBKs 

,  ,      .  ^  Company 

contract  bnt  must  be  in  tort.  «. 

Even  assuming  that  the  contract  with  respect  to  time  must  be  Bassett. 
modified  so  that  the  time  must  be  reasonable,  the  declaration  does 
not  aver  that  the  time  at  which  the  engineer  directed  the  work  to 
be  proceeded  with  was  not  reasonable.  In  certain  cases,  the  Court 
itself  will  rule  what  is  a  reasonable  time ;  but  this  is  not  one.  The 
Court  is  asked  to  presume  that  the  times  within  the  discretion  of 
the  engineer  were  to  be  reasonable,  and  judicially  to  affirm, 
without  any  evidence,  that  the  lapse  of  nine  months  established  a 
conclusive  breach  of  the  contract  as  to  reasonable  time. 

To  support  an  action  like  this,  mala  fides  must  be  alleged. 
Stadhard  v.  Lee,  &c.  (32  L.  J.  tt.  B.  75). 

In  Story  on  Contracts  (sec.  970),  Jones  v.   Gibbons  is  put 

on  its  true  ground ;  namely,  that  when  work  is  to  be  done  as 

required,  it  is  not  to  be  done  within  a  reasonable  time.     Alderson, 

B.,  there  said  to  Needham,  who  was  replying,  "  I  do  not  think  you 

are  right  in  using  the  expression  ^  a  reasonable  time.^    In  this  case 

the  time  is  open.^' 

Cur,  adv.  vult, 

AftNBY,  C.J.  (4th  November),  delivered  the  judgment  of  the 
Court.^  After  stating  the  pleadings,  as  reported  above,  he 
continued  : 

This  Court  is  unanimously  of  opinion  that  the  judgment  of  the 
Court  below  must  be  reversed,  on  the  broad  ground  that  the 
declaration  does  not  disclose  any  cause  of  action.  It  is  therefore 
unnecessary  for  us  to  consider  whether,  if  the  supposed  cause  of 
action  had  arisen,  it  would  have  been  waived  by  the  conduct  of 
the  plaintifi*  below,  in  completing  the  work  according  to  the 
contract,  after  the  notice  and  protest  contained  in  the  letters  of 
the  plaintiff  set  out  in  the  declaration. 

The  breaches  of  contract  or  tortious  acts  or  omissions  with 
which  we  have  now  to  deal  are  those  referred  to  in  the  fifth  and  * 

sixth  paragraphs. 

The  first  of  these  is  thus  described:  that  ''on  the  2l8t  of 
November,  1866,  Mr.  James  Balfour,  the  then  engineer  of  the 
defendants,  with  their  knowledge  and  by  their  direction,  wrong- 
fully, and  without  any  justification  or  excuse,  required  the  plaintiff 

^  Amey,  C  J*.,  Johnston,  J.,  Ghresaon,  J.,  Biohmond,  J.,  and  Ward,  J. 


150  COUET  OP  APPEAL. 

1868       not  to  cart  any  more  pipes  until  he   (the  plaintiflF)  should  receive 

DuNEDiif    ft"*^l^cr  order/'    The  second  alleged  grievance  is,  "that  from  the 

WATEEWOBK8  2l8t  Novcmhcr,  1866,  to  the  20th  August,  1867,  the  plaintiff 

„.         frequently  applied  to  the  engineer  for  directions  to  proceed  with 

Bassett.     his   said   contract,  but  the   engineer  refused  to  give  him  such 

directions/' 

There  is  no  express  allegation  in  the  declaration  of  the  exist- 
ence of  any  duty  towards  the  plaintiff  below  incumbent  upon  the 
defendants,  independent  of  the  contract ;  and  we  have  therefore  to 
consider  whether  there  are  any  express  terms  in  the  contract,  or 
whether  any  terms  must  or  can  be  implied,  whereby  the  supposed 
duty,  said  to  have  been  violated,  is  created. 

The  first  breach  assigned  proceeds  upon  the  supposition  that, 
according  to  the  contract,  the  defendants  below  had  no  right  by 
their  engineer  to  require  the  plaintiff  not  to  cart  any  more  pipes 
until  further  notice,  without  a  justification  or  excuse;  and  the 
second  is  based  on  the  assumption  that  when  the  plaintiff  applied 
for  directions  to  proceed,  it  was  the  defendant's  duty  to  cause  the 
engineer  to  give  him  such  directions. 

Now  the  express  language  of  the  agreement  is,  that  the  plaintiff 
below  was  ''to  provide  horses,  men,  and  drays;  to  do  all  the 
cartage  required  by  the  said  Company,  as  required  by  the  engineer 
of  the  said  Company,  at  such  times  and  to  such  places  as  the  said 
engineer  may  direct,  provided  the  same  be  within  the  terms  of 
the  specification  signed  by  the  said  engineer,  and  annexed ;"  and 
the  specification  referred  to  says,  ''  that  the  pipes  were  to  be 
carted  to  such  places  at  such  speed,  and  deposited  in  such  manner, 
as  may  from  time  to  time  be  directed  by  the  engineer."  It  was 
conceded  that  the  word ''  speed"  in  the  provision  meant,  not  the  rate 
at  which  the  carts  were  to  go  on  the  road,  but  the  rapidity  of 
succession  of  the  several  acts  of  carriage. 

It  would  appear,  therefore,  that  it  was  not  contemplated  that 
the  carrying  should  be  continuous,  and  that  the  plaintiff  below 
was  to  be  at  liberty  to  proceed  with  the  carting  as  fast  as  he  could, 
*  and  finish  it  as  soon  as  he  was  able.     On  the  contrary,  he  was 

bound  to  do  the  work  as  required,  at  such  times  as  the  engineer 
might  direct.  The  engineer,  and  not  he,  was  to  be  judge  of  the 
rate  of  speed  and  the  times  of  performance. 

Now,  it  was  contended  for  the  defendant  in  error,  that  he  had 
been  prevented,  by  the  wrongful  stoppage  of  the  work,  fix)m 
performing  his  contract  as  he  otherwise  would  have  done,  and  had 


COURT  OP  APPEAL.  151 

thereby  suflfered  great  damage ;  and  cases  were  cited  for  tlie  pur-       1868 
pose  of  showing  that  such  prevention  is  a  good  cause  of  action.  ~^^^^^ 
But  the  stoppage  and  delay  cannot  be  taken  to  be  wrongful  if  they  WATBBwoBKg 
were  consistent  with  the  terms  of  the  contract.  t?. 

Although  the  case  was  presented  to  this  Court  as  one  of  a  Babsett. 
wrongful  act  of  prevention,  and  a  wrongful  omission,  of  which  the 
wrongfulness  was  apparent  on  the  face  of  the  declaration,  yet 
the  right  to  recover  seemed  to  be  based  upon  the  assumption  that 
there  was  an  implied  contract  on  the  part  of  the  plaintiflfs  in  error, 
that  they  would  proceed,  and  allow  the  defendant  in  error  to  pro- 
ceed, with  "  reasonable  speed,''  and  that  they  had  failed  to  do  so. 
Now  this  term  "reasonable,''  as  used  in  the  contention  of  the 
plaintiff  in  error,  contains  a  fallacy.  He  means  by  it  that  the  time 
shall  be  reasonable,  having  due  and  equal  regard  to  the  presumed 
interests  and  convenience  of  both  parties.  And  there  is  no 
doubt,  that  when  a  written  contract  is  silent  as  to  something 
which  is  a  necessary  part  or  accessory  of  the  matter  which  the 
contract  contemplates — as  for  instance  the  price  of  goods  to  be 
sold,  or  the  time  within  which  the  contract  is  to  be  performed,  or 
a  necessary  act  connected  with  it  is  to  be  done — the  law  implies 
that  such  price  or  time  is  to  be  reasonable  in  this  sense,  i.e, 
having  due  and  equal  regard  to  the  interests  and  convenience  of 
both  parties. 

But  in  the  present  case,  the  stipulation  that  the  cartage  was  to 
be  performed  at  such  times  and  at  such  speed  as  the  engineer 
should  require,  imports  that  the  convenience  of  the  employer, 
not  that  of  the  employed,  shall  determine  what  is  reasonable  as  to 
the  time  of  performance.  Here,  again,  the  law  no  doubt  will  define, 
if  the  parties  have  been  silent,  what  the  reasonable  convenience  of 
the  employer  requires ;  and  no  wanton  abuse  of  a  discretion  vested 
in  him  will  be  allowed.  But  in  this  declaration  there  is  no  state- 
ment that  the  delay  from  November,  1866,  to  August,  1867,  was 
not  reasonably  required  for  the  convenience  of  the  Company,  and 
we  do  not  think  that  we  can  assume  the  contrary. 

The  judgment  of  the  Court,  therefore,  must  be  for  the  plaintiff 
in  error ;  and  the  judgment  of  the  Court  below  must  be  reversed. 

Judgment  reversed. 
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1868  VEALE  v.  BROWN  Ajn>  Awotheb. 

Oct.  28,  and  English  Law  of  Escheat  for  want  ofKeirs  applicable  to  the  Colony, 

""  The  word  "  Escheat "  in  English  law  is  not  applicable  exclusively  to  the  seignorial 

rights  so  called,  but  embraces  the  prerogatival  right  which  the  Crown  has  as  uUimue 
htBvee, 

The  law  of  Escheat  in  both  senses  is  applicable  to  the  Colony  of  New  Zealand. 

This  was  au  action  brought  by  the  plaintiff  against  the  defendant 
to  recover  the  possession  of  certain  land  and  premises  situated  in 
the  City  of  Wellington,  and  described  in  the  writ ;  and  by  consent 
of  the  parties,  and  by  order  of  Johnston,  J.,  dated  the  18th  day 
of  September,  1868,  according  to  the  Rules  of  Practice  and 
Procedure  of  this  Court  in  that  behalf,  the  following  case  was 
stated  for  the  opinion  of  the  Court,  without  any  pleadings. 

Case. 

On  the  26th  day  of  May,  1866,  one  Emma  West,  then 
of  Wellington,  licensed  victualler,  and  who  had  never  before  been 
married,  intermarried  with  the  plaintiff,  having  lived  with  him 
in  a  state  of  concubinage  for  some  years  previously. 

At  the  time  of  the  marriage,  and  for  some  years  previously, 
she  (the  plaintiff  living  with  her)  occupied  the  land  and  premises 
the  possession  of  which  is  sought  to  be  recovered  in  this  action, 
which  formed  part  of  land  granted  to  one  Edward  Catchpool  by 
grant  from  the  Crown,  issued  under  and  by  virtue  of  an  Act  of 
the  Imperial  Parliament  passed  in  the  eleventh  year  of  the  reign 
of  Her  Majesty  Queen  Victoria,  intituled  ''  An  Act  to  promote 
Colonization  in  New  Zealand,  and  to  authorize  a  Loan  to  the  New 
Zealand  Company,''  and  sealed  with  the  Public  Seal  of  the 
Colony,  dated  the  27th  day  of  June,  1852;  and  which, 
by  divers  mesne  conveyances,  and  ultimately  by  a  deed  dated  the 
5th  day  of  October,  1864,  were  conveyed  to  the  said  Emma 
West,  her  heirs  and  assigns. 

[A  copy  of  the  grant  was  set  out  in  the  case.] 

Emma  West,  the  deceased  wife  of  the  plaintiff,  was  a  bastard, 
and  died  on  the  30th  day  of  May,  1866,  without  ever  having 
had  any  issue  of  the  marriage,  and  without  ever  having  had  any 
lawful  issue  whatever. 

Emma  West  never  aliened  the  said  land  and  premises  or 
created  any  interest  therein,  and  died  whilst  seized  and  possessed 
thereof. 

On  the  day  before  her  marriage,  namely  the  25th  day  of  May^ 
1866,  she  made  a  will,  of  which  a  copy  was  annexed  to  the  case; 
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but  no  undue  influence  is  imputed  to  the  plaintiff  in  regard  to  the        I868 
preparation  and  terms  of  this  will.  Vkale 

This  will  was  revoked  by  the  marriage,  and  has  therefore  not         ». 
been  proved. 

Prom  her  death,  the  plaintiff,  who  at  that  time  was  living  with 
her,  continued  to  occupy  the  land  and  premises,  the  possession  of 
which  is  sought  to  be  recovered,  and  held  actual  possession  until 
the  26th  day  of  October,  1867.  On  that  day  the  plaintiff  left  the 
premises  in  order  to  go  into,  and  did  go  into,  the  Wellington 
Hospital  as  a  patient.  He  never  indicated  any  intention  of 
abandoning  possession,  but  left  the  premises  unoccupied,  and 
intrusted  the  key  of  the  house  to  one  Edward  Fitzgerald  Eager,  as 
his  agent. 

On  the  7th  day  of  NofVember,  1867,  the  defendant  Brown,  who 
had  been  directed  by  the  Colonial  Secretary  of  New  Zealand  to 
enter  upon  the  land  and  premises,  on  the  part  of  the  Crown,  on 
the  ground  that  Mrs.  Veale,  being  a  bastard,  and  having  died 
intestate,  and  without  ever  having  had  lawful  issue,  the  land  had 
escheated  to  the  Crown,  demanded  and  obtained  the  key  from  the 
said  Edward  Fitsgerald  Eager,  who  delivered  it  to  him,  and  he  then 
took  possession  on  behalf  of  the  Crown. 

It  is  admitted  for  the  purposes  of  this  case  that  the  Colonial 
Secretary  of  New  Zealand  had  authority  to  give  directions  on 
behalf  of  the  Crown,  in  case  of  any  escheats  to  the  Crown,  if  the 
(>iown  takes  land  by  escheat  in  New  Zealand.  It  is  also  admitted 
that  the  said  Edward  Fitzgerald  Eager  had  no  authority  from  the 
plaintiff  to  deliver  the  key  as  before  stated.  The  defendant  Brown 
having  opened  the  door  of  the  house  with  the  key,  and  taken 
possession  formally,  locked  the  door  and  left  the  premises,  leaving 
no  person  in  chai^.  It  is  admitted  that  the  defendant  Brown 
did  not  act  with  the  consent  of  the  plaintiff.  Subsequently  the 
plaintiff,  on  leaving  the  Hospital,  went  into  the  house  and  slept 
there,  using  for  the  purpose  of  entering  a  duplicate  key.  After  this 
the  defendant  Brown,  on  the  14th  day  of  November,  1867,  acting 
under  the  authority  of  the  Colonial  Secretary,  re-entered  the 
premises  ^th  the  assistance  of  the  Inspector  of  Police,  and  turned 
out  some  bedding  which  had  been  placed  in  them  by  the  plaintiff, 
and  having  changed  the  lock  of  the  outer  door  of  the  house,  again 
fiistened  up  the  house. 

The  plaintiff  has  never  since  attempted  to  re-enter  the 
premises. 

VOL.  I.— Pabt  1.  20 
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1868  Pursuant  to  directions  given  by  the  Colonial  Secretary,  purport- 

y^^^      ing  to  be  given   on  behalf  of  the  Crown,  in  relation  to  land 
V.         escheated  to  the  Crown,  the  defendant  Brown,  on  the  9th  day  of 
December,  1867,  let  the  house  to  the  defendant  Sidey  at  a  rental 
of  £104  per  annum,  subject  to  charges  amounting  to  £28  98. 
for  the  first  year;  and  Sidey  is  now  in  occupation. 

The  questions  for  the  opinion  of  the  Court  are,  whether  the  law 
of  England  respecting  escheat  is  applicable  to  the  Colony  of  New 
Zealand  ?  and  if  so,  whether  the  said  land  and  premises  escheated, 
under  the  circumstances  aforesaid,  to  the  Crown,  on  the  death 
of  the  said  Emma  Yeale  intestate  and  withotit  heirs,  and  whether 
the  Crown  therefore  became  entitled  to  take  possession?  K  the 
Court  shall  be  of  opinion  in  the  affirmative,  then  judgment  shall 
be  entered  up  for  the  defendant,  with  costs  of  defence.  If  the 
Court  shall  be  of  opinion  in  the  negative,  then  judgment  shall  be 
entered  up  for  the  plaintiff  for  the  possession  of  the  land  and 
premises  claimed,  and  for  the  sum  of  £  for  mesne  profits,  with 
costs  of  suit. 

TYavers,  for  the  plaintiff.  The  first  question  in  this  case  is 
whether  the  law  of  England  with  respect  to  escheat  is  applicable 
to  this  Colony?  The  mode  of  acquiring  an  estate  in  land  by 
escheat  is  a  part  of  the  feudal  law,  which  cannot  be  held  to  apply 
to  the  lands  acquired  by  the  Crown  in  a  Colony  in  which  the  feudal 
law  never  prevailed.  All  lands  held  by  English  tenures  are 
not  equally  subject  to  the  doctrine  of  escheat.  Thus  it  appears 
that  in  gavelkind  tenures,  there  is  no  escheat  for  corruption  of 
blood.  (3  Cruise,  Dig.  Escheat,  tit.  30,  sec.  24.)  And  a  trust  estate 
is  not  liable  to  escheat,  (ib.  sec.  28) ;  and  Burgess  v.  Wheate 
(1  Eden,  228) . 

A  distinction  is  to  be  taken  between  the  feudal  title  to  lands 
by  escheat,  and  the  title  of  the  Sovereign  to  personal  property  as 
ultimus  hares  for  want  of  heir. 

In  Kent's  Commentaries  (vol.  iv.,  p.  4f87),  it  is  said  that  the  title 
by  escheat  in  the  English  law  was  one  of  the  fruits  and  conse- 
quences of  feudal  tenure ;  and  further,  that  all  escheats  under  the 
English  law  are  declared  to  be  strictly  feudal ;  and  the  case  of 
Burgess  v.  Wheate  is  cited  as  confirmatory  of  this  doctrine. 

And  so  in  Titz.  Nat.  Brev.,  Writ  of  Escheat,  320,  it  is  said  that 
when  the  tenant  dies  seized  without  heir  general  or  special,  the 
lord  shall  have  the  writ  of  escheat  against  him  who  is  tenant  of  the 
lands  or  tenements  after  the  death  of  his  tenant,  and  by  this  writ  he 
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shall  recover  the  land^  because  he  shall  have  the  same  in  lieu  of  his       1868 
services.  vealu 

Fealty  is  a  right  belonging  to  the  Crown  in  England^  arising     ^  v^ 
from  the  feudal  law ;   but  there  is  no  such  thing  in  a  Colony  like 
this^  and  escheat  is  an  incident  to  that  right. 

The  incidents  to  a  Crown  Grant  of  land  in  the  Colony  are  not 
the  same  as  those  which  attach  to  real  property  in  England. 

It  is  submitted  that  the  grantees  under  a  Crown  Grant  in  the 
Colony  hold  the  land  free  from  all  feudal  rights. 

All  the  rights  of  the  Crown  in  the  Colony  are  handed  over  to 
the  Legislature  of  the  Colony  to  deal  with. 

In  construing  a  Crown  Grant  for  which  there  is  a  considera- 
tion^ the  construction  should  be  in  favour  of  the  subject  and  more 
strongly  against  the  Crown. 

Primd  facie,  the  Colonial  Legislature  may  get  rid  of  prerogative 
rights. 

In  Co.  Litt.  65a^  in  the  note^  it  is  stated  that  there  are  some  few 
portions  of  land  in  England  which  are  allodial  in  tenure.  If  land 
be  allodial^  the  Crown  cannot  put  any  holder  out  of  possession. 
The  land  granted  by  the  Crown  in  New  Zealand,  never  having 
been  subject  to  the  feudal  law,  must  be  taken  to  be  allodial. 

The  Attorney-General  {Prenderffost)  and  Hart,  for  the  defendant. 
On  the  other  side,  the  case  has  been  confined  to  the  narrowest  sense 
of  the  word  "  escheat  '/^  but  that  word  is  not,  in  this  case,  to  be 
confined  in  its  meaning  merely  to  cases  of  feudal  tenure.  The 
word  is  used  comprehensively  by  text-writers  as  applying  to  all 
estates  which  fall  to  the  Crown  through  want  of  heirs.  See  Steph. 
Blackst.  Com. 

In  4  Kent's  Commentaries,  p.  448,  it  is  said  that  as  feudal 
tenures  do  not  exist  in  the  United  States,  there  are  no 
private  persons  who  succeed  to  the  inheritance  by  escheat,  and 
the  State  steps  in,  in  the  place  of  the  feudal  lord,  by  virtue 
of  its  sovereignty,  as  the  original  and  ultimate  proprietor  of 
all  the  lands  within  its  jurisdiction.  Further,  at  p.  489,  it  is  said : 
^^In  the  Roman  law  there  was  an  ofSlcer  appointed,  in  the 
character  of  an  escheator,  whose  duty  it  was  to  assert  the  right  of 
the  Emperor  to  the  heereditas  jacena  or  caduca,  when  the  owner 
left  no  heirs  or  legatee  to  take  it.  That  property  should  in  such 
cases  vest  in  the  public,  and  be  at  the  disposal  of  the  Government, 
is  the  universal  law  of  civilized  society.''  In  Co.  Litt.  13a,  where 
escheats    are    defined,    it    is    said,   '^  Cum    non    eanstit  ratione 
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1866       sanguinis  hares,  ad  fiscum  relabuntur.'^   It  is  said  there  is  allodial 

Vbale      property  in  England  ;  but  the  word  escheat  "  is  not  confined  by 

».         the  writers  on  the  subject,  to  military  tenures  only,  but  applies 

equally  to  all  tenures,  and  means  the  falling  of  the  property  to  the 

Crown  for  want  of  heirs  in  the  last  tenant. 

The  right  of  the  Sovereign  or  State  to  the  property  of  persons 

dying  without  heirs  is  one  universally  acknowledged. 

So  in  Jamaica,  it  appears  from  the  case  of  Mason  v.  The  Attorney- 

General  of  Jamaica  (4  Moore's  P.  C.  Cases,  228),  that  escheats  for 

defect  of  heirs  existed  in  that  Colony.     It  may  be  asserted  that 

the  right  exists  in  all  British  dominions  to  which  the  English  law 

applies.     The  Legislature  of  New  Zealand  have  actually  adopted 

the  common  law  of  England  as  it  existed  in  1840,  and  there  was 

no  law  then  in  force  which  would  have  made  such  grants  free  from 

the  incident  of  escheat.     In  the  case  of  The  Advocate- General  of 

Bengal,  App. ;  Ranee  Surnomoyea  Dossee,  Resp.  (Jurist,  1863,  p. 

877,  P.C),  the  general  law  is  adverted  to,  although  it  was  held  there 

that  the  forfeiture  of  the  goods  of  a  felo  de  se  does  not  apply  to 

Hindoos,  because  the    settlement   of  the   British  in  India  had 

not  been  such  as  necessarily  to  make  the  English  law  of  felony  in 

such  CQse  apply  to  the  Hindoos. 

JVavers,  in  reply.     The  Jamaica  case  depended  upon  statutes 

on  the  subject  of  escheat. 

Cur.  adv.  vult. 

Abney,  C.J.  (9th  November),  delivered  the  judgment  of  the 
Court.* 

In  this  case  the  general  question  for  the  opinion  of  the  Court 
is.  Whether  the  law  of  England  respecting  escheat  is  applicable  to 
the  Colony  of  New  Zealand  ?  Nothing  whatever  turns,  or  was 
supposed  in  the  argument  of  Counsel  to  turn,  on  the  special 
circumstances  of  the  case.  To  these  circumstances,  therefoi^,  we 
need  not  refer,  further  than  to  say  that  the  defendants  set  up,  and 
the  plaintiffs  dispute,  the  title  of  the  Crown  by  escheat  to  the  land 
in  question. 

Substantially,  the  argument  for  the  plaintiff  is  reducible  to  two 
propositions :  (1)  That  title  by  escheat  is  an  incident  of  tenure; 
(2)  That  tenure  does  not  exist  in  New  Zealand. 

The  former  of  these  propositions  is,  of  course,  indisputable,  if 
we  understand  the  term  "  escheat "  as  applicable  exclusively  to 
^eignorial  right,  and  not  embracing  any  prerogatival  right  which 

*  Azne^i  C.J.,  Johnston,  J.,  Gresson,  J.,  Bichmond,  J.,  and  Waid,  J. 
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the  Crown  may  have  as  uUimus  hares.    But  the  second  proposi-       1868 
tion  is  one  which,  we  apprehend,  it  is  quite  impossible  to  maintain.       vbalk    4 
The  feudal  system,  long  extinct  in  England  itself  as  a  social  and         v.       ^ 
political  system,  is  yet  the  source  of  all  the  doctrines  of  the  English 
law  of  real  property.     It  is  a  fundamental  principle  of  that  law 
that  all  lands  are  holden  of  some  superior  lord — according  to  the 
old  French  maxim,  NuUe  terre  sans  seigneur.     In  other  words,  the 
doctrine  of  tenure  is  a  fundamental  principle  of  the  English  law  of 
real  property ;  and  to  say  that  the  doctrine  of  tenure  is  not  to 
prevail  in  this  Colony,  is  as  much  as  to  say  that  the  English  law 
of  real  property  is  not  in  force  here.     This  we  may  safely  treat  as 
an  absurdity. 

In  fact,  Lyttleton^s  trite  maxim,  that  '^  a  man  cannot  have  a 
greater  estate  of  inheritance  than  fee-simple,'^  disposes  of  the 
controversy.  A  fee-simple  is  an  estate  to  a  man,  his  heirs,  and 
assigns.  When  the  tenant  of  such  an  estate  dies  without  either 
heirs  or  assigns,  the  estate  determines  like  any  other  temporary 
interest.  (Lord  Mansfield's  judgment  in  Burgess  v.  Wheate 
(1  Eden,  229.)  Subinfeudation  being  impossible,  the  determina- 
tion of  the  estate  granted  must  entitle  the  original  grantor.  The 
land  necessarily  reverts  to  the  lord  whose  it  originally  was ;  that 
is  to  say,  in  this  country,  in  all  cases,  to  the  Crown. 

The  counsel  for  the  plaintiff,  it  is  true,  went  the  length  of 
asserting  that  the  estate  conveyed  by  a  Crown  Grant  in  New 
Zealand  is  not  a  fee-simple,  but  an  allodial  interest.  If  this  were 
true,  the  estate  woidd  be  one  of  which  no  single  incident  is  known 
to  the  English  law.  It  would  be  impossible  to  say  whether,  or 
how,  such  an  estate  is  descendible,  devisable,  or  alienable ;  or  what 
in  any  other  respect  are  its  qualities,  unless,  indeed,  it  were  to  be 
regarded  as  in  the  nature  of  personal  estate,  which  (in  Burgess  v. 
Wheate)  is  said  by  Lord  Mansfield  to  be  allodial.  We  may  safely 
disregard  a  contention  which,  in  ita  most  rational  form,  amounts  to 
the  assertion  that  in  this  Colony  there  is  no  real  property. 

On  a  superficial  view,  it  might  appear  that  trust-estates  in 
England,  which  do  not  escheat,  offer  an  analogy  which  might  well 
be  followed  in  this  country  in  regard  to  the  legal  fee.  But  the 
ratio  decidendi  in  Burgess  v.  Wheate  shows  this  argument  to  be 
worthless.  The  estate  of  a  cestui  que  trust  does  not  escheat  on 
failure  of  his  heirs ;  first,  because  such  failure  occasions  no  vacancy 
in  the  possession,  the  lord  having  still  a  tenant  in  the  trustee ; 
secondly,  because,  as  Lord  Keeper  Henley  puts  it  (1  Eden^  251)^ 
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1868       the  Court  of  Chancery  will  not  execute  a  trust  that  does  not  exist. 
y^^      The  Crown,  claiming  by  escheat,  is  neither  party  nor  privy  to  the 
trust,  but  a  mere  stranger,  and  can  have  no  equity  against  the 
trustee. 

For  these  reasons  we  are  unanimously  of  opinion  that  the  right 
of  escheat,  even  in  the  narrowest  sense  of  the  term,  exists  in  this 
Colony,  and  that  judgment  must  be  for  the  defendants. 

Judgment  for  the  defendarUs, 


Bbown. 


29th  Oct.  REOINA  ».  JOHN  REYNOLDS. 

Evidence — Loss  of  Document — Search. 

The  prisoner  was  indicted  for  forging  and  uttering  a  cheque  at  Wanganni,  and 
eridence  was  giren  that  M.  received  from  D.,  a  Wanganui  constable,  certain  cheques 
which  he  afterwards  delivered  to  the  Crown  Prosecutor's  clerk,  and  the  clerk 
stated  that  the  description  of  the  cheque  in  the  indictment  was  copied  from  one 
of  those  cheques  which  he  had  since  been  unable  to  find.  D.  was  not  called  as  a 
witness. 

Heldy  on  a  case  reserved,  that  there  was  not  sufficient  evidence  of  the  identity  of 
any  of  the  cheques  given  by  M.  to  the  clerk,  with  that  with  which  it  was  sought  to 
connect  the  prisoner,  to  make  secondary  evidence  of  the  contents  of  the  cheque 
admissible  against  him. 

This  was  a  case  reserved  for  the  Court  of  Appeal,  by  the  direction 
of  Johnston,  J. 

The  prisoner  was  indicted  at  the  Circuit  Court  of  the  Supreme 
Court  on  the  1st  June,  1868;  and  the  first  count  charged  him 
with  forging  a  cheque  or  order  for  the  payment  of  money,  and 
which  said  forged  cheque  or  order  is  as  follows : — 

"  A.  17263.  Nov.  16th,  1867. 

Bank  of  New  Zealand,  Wanganui. 
Pay  John  Beynolds  or  Bearer  the  sum  of  Eleven  pounds  5s. 

Joseph  Chadwice. 
£11  5  0" 


with  intent  thereby  to  defraud,  &c. 

The  second  coimt  was  for  forging  the  cheque — describing  it  as 
a  cheque  or  order  on  the  Bank  of  New  Zealand,  at  Wanganui, 
signed  by  one  Joseph  Chadwick,  for  the  payment  to  John 
Reynolds  for  the  sum  of  eleven  pounds  five  shillings,  with  intent 
to  defraud.  There  were  other  counts  charging  the  prisoner  with 
uttering  the  same  cheque. 

Evidence  was  given  at  the  trial  for  the  purpose  of  proving  the 
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loss  of  the  cheque,  and  secondary  evidence  of  its  contents  was       1868 
tendered  on  behalf  of  the  prosecution.     The  first  witness  (G.  D.      rtowa 
Hammerton)  stated  as  follows : —  »• 

"I  was  clerk  to  Mr.  Izard  (the  gentleman  who  usually 
conducts  the  prosecution  for  the  Crown  at  Wellington),  in  March 
last.  I  engrossed  the  indictment  now  foimd  against  Reynolds. 
The  date  on  the  cheque  was  16th  November,  1867,  and  the 
amount  eleven  pounds  five  shillings.  I  got  the  document  from 
which  I  introduced  the  description  of  the  cheque  into  the  indict- 
ment from  Sergeant  Monaghan.  I  think  there  were  four  or  five 
cheques.  I  examined  the  indictment  with  one  of  the  cheques, 
and  the  indictment  contains  a  correct  copy.  I  generally  have 
custody  of  such  documents.  I  have  searched  the  office  through 
this  morning  with  another  clerk.  I  have  not  found  it.  Three 
of  the  cheques  I  saw  were  used  at  the  last  Assizes  (in  March), 
and  went  out  of  my  custody.  I  engrossed  the  indictment,  I 
think,  on  the  16th  March.  I  have  searched  in  the  place  where 
such  documents  are  kept,  and  do  not  find  those  cheques.  I  have 
searched  in  the  place  where  depositions  and  indictments  are  kept 
in  the  Supreme  Court,  and  have  not  found  the  cheque.'' 

The  above  evidence  of  search  was  confirmed  by  the  crier  of  the 
Court,  and  another  clerk.  Michael  Monaghan,  the  sergeant  of 
police,  stated  that  he  had  received  the  cheques  of  which  Mr. 
Hammerton  had  spoken  from  Daly,  a  constable  at  Wanganui ;  that 
it  is  the  habit  of  the  apprehending  constable  to  take  the  documents 
and  give  them  to  the  Crown  Prosecutor's  clerk,  after  which  the 
police  do  not  interfere ;  he  also  said  he  had  searched  the  place  he 
had  taken  the  cheques  from,  and  found  no  trace  of  them.  Daly 
was  not  called  as  a  witness. 

The  learned  Judge  refused  to  receive  the  copy  in  the  indictment 
as  evidence  at  this  stage,  but  said  he  woidd  receive  evidence  by 
witnesses  of  the  contents  of  the  cheque,  subject  to  a  case  reserved 
upon  the  sufficiency  of  the  search,  to  lay  a  foundation  for  the 
admission  of  secondary  evidence. 

Several  witnesses  were  called,  and  the  Judge  ruled  that  there 
was  a  variance  between  their  evidence  and  the  description  of  the 
cheque  in  the  first  and  third  counts,  but  that  there  was  evidence 
to  go  to  the  jury  on  the  second  and  fourth  counts.  (It  is  unneces- 
sary to  set  out  the  evidence  given.) 

The  jury  found  the  prisoner  guilty  on  the  second  and  fourth 
counts. 


BETN0LD6. 
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1868  The  Judge  postponed  tlie  sentence^  and  reserved  for  the  opinion 

j^j^j^^     of  the  Court  the  questions — 

"•  1 .  Whether  sufficient  foundation  was  laid  for  the  admission  of 

secondary  evidence  of  the  contents  of  the  cheque  ?  and 

2.  Whether  he  was  right  in  ruling  that  there  was  evidence  to 
go  to  the  jury  on  the  second  and  fourth  counts  of  the  cheque  being 
payable  to  John  Reynolds  ? 

No  counsel  appeared  on  either  side. 

Arney,  C.J. — I  am  of  opinion  that  there  was  not  sufficient 
evidence  of  the  loss  of  the  instrument  and  of  search^  to  make  the 
secondary  evidence  admissible.  I  think  it  was  not  sufficient  to 
show  that  the  cheque,  of  the  contents  of  which  evidence  was  given, 
was  one  of  those  which  found  its  way  into  Hammerton's  handa. 
There  ought  to  be  clear  evidence  of  the  identity  of  the  document 
respecting  which  evidence  is  offered  affecting  the  prisoner,  and  that 
which  is  lost  and  searched  for. 

Gresson,  J. — I  think,  though  the  evidence  is  rather  close,  there 
was  no  conclusive  evidence  of  loss  which  would  make  the  secondary 
evidence  admissible. 

Richmond,  J. — I  concur.  Daly  not  having  been  called,  there 
is  no  evidence  that  the  forged  cheque  with  which  the  prisoner  was 
connected  ever  reached  the  hands  of  Monaghan. 

Ward,  J.,  and  Johnston  J.,  concurred. 

Conviction  quashed. 


28th  Oct.  REOINA  v,  EOONEY,  THOMPSON,  and  FLOYD. 

Constabulary  Ordinance,  Ses*.  VII.,  No.  11— New  MuPster  JEmpoweHng  Ordinance, 

lMQ--Wellington  Empowering  Ordinance,  1854— T»«  Provincial  Constabulary 
Act,  1865 — Appointment  of  Constable— Oath, 

Under  the  above-mentioned  Ordinances  and  Act  it  is  lawful  for  the  Superinten- 
dent of  a  ProTince  to  appoint,  within  his  Prorince,  constables  to  serve  under  the 
original  Ordinance  throughout  the  Colony.  An  appointment  of  a  constable,  not  in 
writing,  by  an  inspector  or  officer  who  has  general  instructions  in  writing  from  the 
Superintendent  authorizing  him  to  appoint  constables  in  the  Province,  is  sufficient. 

The  appointment  of  a  constable  was  held  not  to  be  bad  on  the  ground  that  the 
oath  taken  by  him  did  not  specify  that  he  was  to  act  throughout  the  Colony  or  in 
the  Province. 

The  following  case  was  stated  for  the  opinion  of  the  Court  of 

Appeal  by  Johnston,  J. : — 

Case. 
At  the  Circuit  Court  held  before  me  at  Wellington,  on  the  1st 
September,  a.d.  1868,  the  persons  above  named  were  tried  before 


,w. 
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me  on  an  indictment  which  charged  them  in  the  first  count  with        1868 
assaulting  one  Denis  Byan^  ''  then  being  a  peace  oflScer,   (to  wit)      R^uf^ 
a  constable^  and  then  being  in  the  due  execution  of  his  duty  as  v. 

such  constable ;''  and  in  the  second  county  with  a  common  assault  ^' 

on  the  said  Denis  Ryan. 

Denis  Ryan  was  bound  over  to  prosecute;  and  Mr.  Izard, 
who  usually  acts  as  Crown  Prosecutor  at  Wellington,  conducted 
the  case  for  the  prosecution ;  Mr.  Travers  acting  as  counsel  for 
the  defendants. 

All  the  defendants  pleaded  "  Not  guilty'^  in  the  first  instance ; 
but  in  the  course  of  the  trial,  James  Floyd,  who  appeared  to  have 
taken  but  little  part  in  the  transaction — though  there  was  sufficient 
evidence  against  him  to  constitute  an  assault  in  law — ^by  leave  of 
the  Court,  withdrew  his  plea  as  to  the  second  count  of  the  indict- 
ment, and,  pleading  guilty  thereto,  was  sentenced  to  pay  a  fine  of  Is. 

The  alleged  assault  took  place  in  a  public  house,  to  which  the 
prosecutor  Ryan  had  been  called  by  the  proprietor,  for  the  purpose 
of  putting  a  stop  to  a  disturbance  in  which  Rooney  and  Thompson 
were  taking  part,  and  removing  them  from  the  premises. 

The  prosecutor,  in  his  examination  in  chief,  gave  an  account  of 
the  circumstances  under  which  the  defendants  assaulted  him  more 
than  once,  and  stated  that  he  was  acting  as  a  constable ;  and  there 
was  evidence  to  show  that  the  defendants  knew  he  was  so  acting. 

On  cross-examination  by  Mr.  Travers,  he  said  as  follows : — 

"  I  was  appointed  a  constable  by  the  Inspector  of  Police.  I 
was  sworn  in  as  a  constable  for  the  Colony  before  Mr.  Crawford 
(the  Resident  Magistrate  at  Wellington) .  I  hold  no  appointment 
from  anybody  else. 

'^  This  (the  document  marked  A.)  is  the  form  of  oath  which  I 
signed." 

The  document,  which  was  put  in  and  read,  was  in  the  following 
terms : — 

Copy  Form  of  Oath. 
1,  Denis  Byaiii  Biohard  Atkins,  do  swear  that  I  will  well  and  truly  serve  Our 
Sovereign  Lady  the  Queen,  in  the  office  of  constable,  without  favour  or  affection, 
malice  or  i^^  wiU,  and  that  I  will,  to  the  best  of  my  power,  cause  the  peace  to  be  kept 
and  preserved,  and  prevent  all  offences  against  the  persons  and  properties  of  Her 
Majesty's  satjects,  and  that,  while  I  continue  to  hold  the  said  office,  I  will,  to  the 
best  of  my  skiU  and  knowledge,  discharge  all  the  duties  thereof  faithfully  according 
to  law :  so  help  me  God. 

Sworn  before  me,  at  Wellington,  the  (Signed)      DEias  Btak. 

11th  day  of  June,  1867.  Richabd  Atkivb. 

(Signed)  James  Crawford,  B.M. 
VOL.  I.— Pabt  1.  21 
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1866  Mr.  Travers  objected  that  there  was  not  sufficient  evidence  that 

g^jjj^     the  prosecutor  was  a  constable^  and  after  the  close  of  the  case  for 
»_  ^    the  prosecution  he  called  Frederick  Atcheson^  Inspector  of  Police, 
at  Wellington,  who  stated  as  follows  : — 

''  I  am  Inspector  of  Police.  I  was  appointed  Sergeant  of  Police 
in  February,  1860,  by  the  Superintendent. 

'^  I  have  a  letter  from  the  Superintendent,  promoting  me  from 
the  office  of  Sergeant  to  that  of  Inspector  of  Police,  in  June,  1861. 
I  had  no  special  warrant  (for  appointing  officers),  but  only  a  letter 
of  guidance. 

'^  The  persons  I  appoint  are  sworn  in  by  the  Resident  Magis- 
trate. 

'^  I  was  gazetted  in  1861.     The  letter  is  not  under  seal/' 

Mr.  Travers  contended  that  there  was  no  evidence  to  go  to  the 
jury  on  the  first  count,  that  the  prosecutor  was  a  constable ;  that 
he  was  not  regularly  appointed  under  the  Constabulary  Ordinance 
and  the  New  Munster  and  Wellington  Empowering  Ordinances ; 
and  that  those  Ordinances  were  uUra  vires, 

I  said  that  as  there  was  evidence  that  the  prosecutor  acted 
as  a  constable,  and  that  he  was  known  as  such  to  the  defendants, 
I  would  allow  the  case  to  go  to  the  jury  on  the  first  count  as  well 
as  the  second,  but  reserve  the  question  for  the  Court  of  Appeal 
whether  the  evidence  was  sufficient  to  warrant  the  conviction. 

The  jury  having  found  the  defendants  (Rooney  and 
Thompson)  guilty  on  both  counts,  I  sentenced  them  to  imprison- 
ment on  the  second  count  for  two  calendar  months ;  and,  ftirther, 
at  the  expiration  of  that  period,  to  one  calendar  month,  with  hard 
labour,  on  the  first  count, — reserving  for  the  Court  of  Appeal  the 
question  whether  the  evidence  was  sufficient  to  sustain  the  verdict 
of  guilty  upon  the  first  count. 

(Signed)  Alexander  J.  Johnston. 

Travers,  for  the  prisoners.  The  evidence  shows  that  Ryan  was 
not  didy  appointed  as  a  constable. 

By  the  Constabulary  Force  Ordinance  (Sess.  VII.,  No.  11, 
A.  13,  in  Domett's  Ordinances),  the  Governor  was  empowered  (sec. 
1)  to  cause  a  sufficient  number  of  fit  and  able  men  to  be  embodied 
to  serve  as  an  arrned  police  force,  who  shall  be  sworn  in  before  a 
Justice  of  the  Peace  to  act  as  constables  in  and  throughout  the 
Colony,  for  preserving  the  peace,  and  preventing  robberies  and 
other  felonies,  and  apprehending  ofibnders  against  the  peace.     By 


COURT  OF   APPEAL.  163 

"  The  New  Munster  Empowering  Ordinance^  1849^'  (No.  5),  the       1868 
powers  which  had  been  conferred  on  the  Governor  of  the  Colony     ^J^J^^ 
were  transferred  to  the  Lieutenant-Governor  of  New  Munster ;  and         «. 
by  ''The  WeUington  Empowering  Ordinance,  1854''  (No.  4),  the  ®<^^^'  *^- 
powers  of  the  Lieutenant-Governor  of  New  Munster,  with  respect 
to  the  Constabulary  Force  Ordinance,  were  transferred  to  the 
Superintendent  of  the  Province  of  Wellington  (the  latter  Ordi- 
nance not  being  one  of  those  which  in  the  Schedule  of  the  Welling*- 
ton  Ordinance  are  excepted  from  its  operation) .     "  The  Provincial 
Constabulary  Act,   1865,''    of  the  General  Assembly,  provides 
(sec.  2),  that  all  such  powers  as  by  virtue  of  the  Constabulary 
Force  Ordinance  are  conferred  on  the  Governor,  may  within  the 
several  Provinces  of  New  Zealand  be  exercised  by  the  respective 
Superintendents  of   such  Provinces;    and  nothing   in  that   Act 
(sec.  3)  is  to  prevent  any  Superintendent  and  Provincial  Council 
of   any  Province  from  making   laws   concerning  the  establish- 
ment   or    maintenance   of  a    Constabulary   Force   within   such 
Province. 

It  is  submitted  that  the  New  Munster  Ordinance  and  the 
Wellington  Empowering  Ordinance  were  both  ultra  vires,  as  the 
original  Ordinance  of  the  Legislative  Council  provided  for  the 
appointment  of  one  single  armed  force,  to  have  power  to  act 
throughout  the  whole  Colony ;  and  the  Act  of  1865  cannot  give 
the  Superintendant  power  to  appoint  officers  to  a  force  which  is  a 
force  for  the  whole  Colony.  Atcheson  the  Inspector,  who  actually 
appointed  Ryan,  was  himself  appointed  before  the  passing  of  the 
Act  of  1865.  If  the  Act  of  1865,  does  give  the  Superintendent 
and  Provincial  Council  power  to  appoint  a  special  police  force  for 
the  Province,  that  does  not  enable  them  to  appoint  constables  for 
the  whole  Colony.  The  constables  appointed  by  Superintendents 
should  be  sworn  in  to  act  in  the  Province  only. 

[Johnston,  J. — Is  not  the  eflFect  of  the  2nd  section  of  the  Act 
of  1865  simply  to  give  the  Superintendent  of  a  Province  power 
to  appoint,  in  the  Province,  persons  who,  when  appointed,  shall  be 
constables  under  the  original  Constabulary  Ordinance,  having 
power  to  act  throughout  the  Colony  ?] 

The  oath  is  insufficient. 

[Richmond,  J. — ^There  is  nothing  in  the  terms  of  the  oath  to 
restrict  the  constable's  action  to  the  Province.] 

Arney,  C.J. — We  are  all  agreed  that  the  oath  and  appointment 
are  sufficient  under  the  Act  of  1865. 
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1868  Richmond,  J. — I  had  some  doubt  whether  the  oath  was  8u^'>k4.t 

jjg^jjj^  after  the  Act  of  1865 ;  but  I  now  agree  with  the  rest  ol*  tLe  Court 
V.  that  it  is.  As  section  18  of  the  Constitution  Act  is  confined  to 
matters  relating  to  Provinces,  the  result  was  that  the  Provincial 
Councils  had  no  power  to  alter  the  organization  of  a  body,  like  th^ 
Constabulary,  established  for  the  whole  Colony.  But  the  Act  of 
1865  remedied  this,  by  giving  Superintendents  power  to  appoint 
constables,  and  Provincial  Councils  to  establish  Constabulary 
Forces  within  the  Provinces. 

Johnston,  J.,  Gresson,  J.,  and  Ward,  J.,  concurred. 

Conviction  on  first  cottnt  affirmed. 
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CASES 

DETSBMINED  BY   THE 

NEW  ZEALAND  COURT  OF  APPEAL. 


1869. 


FOX,  Appellant;  HOLMES,  BESPONDEirr.  1869 

Stamp  Duties  Amendment  Act,  1867,  sees.  5  and  9— Act  1866,  sees,  86  and  87 —       ^ov.  13. 
Cancellation  of  Agreement   Stamp — Admissibility  in  Evidence — Payment  of 
Penalty  and  Duty,  , 

An  agreement  bearing  a  proper  adhesive  stamp,  but  cancelled  by  one  party  only, 
is  not  admissible  in  evidence  (Act  1867,  sec.  9)  ;  and  a  person  using  it  is  subject  to  a 
penalty  of  £10,  under  the  Act  of  1866,  sec.  17,  and  the  Act  of  1867,  sec.  5. 

The  agreement  may  however  be  received  in  evidence  under  sections  36  and  37  of 
the  Act  of  1866,  on  the  conditions  therein  mentioned  being  performed. 

But  the  person  offering  the  agreement  in  evidence  must  pay,  not  only  the  penalty 
of  £10,  but  also  the  duty  of  Is. ;  because,  by  the  9th  section  of  the  Act  of  1867,  in  the 
absence  of  proper  cancellation,  the  stamp  is  to  be  of  no  avail. 

This  case  came  before  the  Supreme  Court,  at  Dunedin,  by  way  of 
appeal  from  the  decision  of  A.  R.  C.  Strode,  Esq.,  one  of  the  Resi- 
dent Magistrates  of  the  District  of  Dunedin ;  and  the  hearing  was, 
by  order  of  the  Supreme  Court,  and  by  consent  of  the  parties,  re- 
ferred to  this  Court,  under  the  provisions  of  *'  The  Court  of  Appeal 
Act,  1862,''  sec.  19. 

The  appellant  was  the  plaintiff  in  a  cause  heard  and  decided  in 
the  Resident  Magistrate's  Court,  Dunedin,  on  Wednesday,  the 
11th  November,  1868.  The  respondent  was  the  defendant  in  the 
action. 

The  plaintiff's  claim  was  in  the  form  following : — 


1868.    From  10th  March  to  21st  October— 16  weeks'   hire 
of  vehicle  and  two  horses  from  the  dates  named  in 

the  margin,  at  25s.  per  week 

7th  September — 97  yards  twill  lining,  at  3id. 

7th  September— 3^  dozen  scarfs,  at  18b.  


£    8.    d. 


18  15 

0 

I    8 

4 

2  15 

6 

£22  18  10 

The  defendant   admitted  the  second  and  third  items  in  the 
plaintiff's  particulars,  amounting  to  jE4  Ss.  lOd.^  but  pleaded  a 
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1869 


Fox 

V. 
HOLKSS. 


set-off  to  the  amount  of  £3  IBs.  4d.,  and  paid  into  Court  the 
residue  only,  of  Ss.  6d. 

The  following  is  a  copy  of  the  set-off : — 

£  8.  d. 

1868.     10th  March— To  starch  bought  by  plaintiff  of  defendant       1  13  4 
„             One-half  of  SOs.  law  costs  paid  Mr.  Ward, 

solicitor 0  16  0 

2nd  November — Small  sums  of  money  lent  bj  defendant 

to  plaintiff  at  various  times  to  this  date      1  10  0 


£3  18    4 


l8. 

7-8-68. 

J.   Fox. 

One  BhiUing. 

At  the  trial,  it  was  stated  by  the  plaintiff  that  the  defendant 
and  himself  had  been  in  copartnership  under  the  firm  or  style  of 
"  John  Fox  and  Co/'  The  partnership  was  dissolved  on  the  2nd 
March,  1868.  Subsequently,  viz.  on  the  7th  March,  1868,  the 
plaintiff  and  defendant  entered  into  an  agreement,  produced  at  the 
trial,  and  of  which  the  following  is  a  copy  : — 

Edwabd  Holues.  Dunedin,  Otago,  New  Zealand, 

7th  March,  1868. 
I  hereby  agree  to  hire  from  Mr.  John  Fox,  Duncan  Street,  his 
four-wheeled  vehicle  or  "trap,"  togetlier  with  his  bay  horse 
(Charley)  and  bay  mare  (Polly),  branded  M  off-shoulder,  at  the 
rate  of  one  pound  five  shillings  (£1  5s.  Od.)  per  week,  while  at  work  in  the  country, 
hawking,  within  this  Province  of  Otago,  and  for  the  period  of  not  less  than  six 
months  from  this  date ;  but  no  charge  to  be  made  whilst  the  horses  are  resting  in 
town  here  through  stress  of  weather  or  other  unforeseen  difficulties.  I  also  agree  to 
pay  the  expenses  of  new  ash  reaches,  &c.,  for  said  vehicle,  and  to  keep  the  same  in 
good  repair.  And  I  further  agree  that  the  above-mentioned  horses,  while  in  'my 
charge,  shall  be  well  found  in  oats,  hay,  stabling,  paddocking,  &c.,  as  the  case  may 
be,  at  my  expense,  and  carefully  cared  for ;  and  also  to  deliver  up  to  the  said  John 
Fox,  when  required  so  to  do,  aft«r  six  months  from  this  date  of  hiring,  the  horses, 
harness,  and  vehicle,  aa  above-named,  in  the  like  good  condition  in  wbicli  now  I  hire 
them,  wear  and  tear  allowed.  And  if  any  injury  is  done  to  the  said  horses,  by  acci- 
dent or  carelessness  in  driving,  to  either  wind  or  limb  of  the  horses,  I  agree  to  make 
good  the  same,  by  paying  such  a  sum  as  may  be  agreed  by  disinterested  arbitrators. 

Edwabd  Holkxs. 

The  plaintiff  also  stated  ^hat,  under  this  agreement,  the  defend- 
ant had  used  the  vehicle  and  horses  during  the  period  charged  in 
the  particulars  of  demand,  and  moreover  that  he  (the  defendant) 
had  paid  for  the  first  week^s  hire  by  a  hundredweight  of  starch, 
at  2d.  per  pound,  and  the  difference  in  cash.  The  plaintiff  was 
cross-examined  by  defendant's  counsel,  and  at  the  conclusion  of  the 
cross-examination  the  agreement  of  7th  March,  1868,  was  tendered 
in  evidence  by  the  plaintiff.  The  defendant's  counsel  objected, 
under  section  9  of  "The  Stamp  Duties  Act,  1867,''  to  the  agreement 
being  received  in  evidence,  upon  th&  ground  (as  the  fact  was)  that 
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the  stamp  on  the  agreement  had  been  cancelled  only  by  the  plain-  1869 
tiflF.  The  plaintiff's  counsel  insisted  that  the  improper  cancellation  fox 
of  the  stamp  only  subjected  the  parties  to  a  penalty^  and^  upon 
payment  of  the  penalty  (which  he  avowed  his  client's  willingness 
to  pay) ,  the  agreement  was  receivable  in  evidence.  The  Magistrate 
held  that  the  agreement  would  not  be  receivable  in  evidence  even 
on  payment  of  the  penalty,  and  he  therefore  refused  to  receive  the 
document  in  evidence. 

This  closed  the  plaintiff's  case.  Some  witnesses  were  called 
by  the  defendant  on  the  subject  of  the  set-off.  The  Magistrate 
rejected  the  first  item  in  the  plaintiff's  particulars  of  demand,  on 
the  ground  already  stated,  viz.,  the  inadmissibility  of  the  agree- 
ment in  evidence.  The  second  and  third  items  of  the  plaintiff's 
particulars  of  demand,  and  the  defendant's  set-off,  were  disposed  of 
by  the  Magistrate's  giving  judgment  for  the  plaintiff*  for  £2  Os.  2d., 
with  costs.  The  plaintiff's  counsel  protested  against  the  decision, 
and  intimated  his  intention  of  appealing.  The  necessary  security 
has  been  given  by  the  appellant,  in  accordance  with  the  Statute. 

The  question  for  the  decision  of  the  Court  is,  "  Whether  the 
Magistrate  should  have  received  the  agreement  of  7th  March, 
1868,  in  evidence,  upon  payment  of  the  proper  penalty  ?"  If  the 
question  is  answered  in  the  affirmative,  then  a  new  trial  is  to  be 
directed.  If  the  question  is  answered  in  the  negative,  then  the 
judgment  of  the  Court  below  is  to  be  affirmed. 

By  agreement  between  the  parties,  and  with  the  consent  of  the 
Court  below,  the  case  was  not  argued  by  Counsel. 

Arney,  C.J.  (13th  November),  delivered  the  judgment  of  the 
Court.* 

This  is  an  appeal  from  the  Resident  Magistrate's  Court  at 
Dunedin,  reserved  for  the  decision  of  this  Court.  At  the  hearing 
before  the  Resident  Magistrate,  the  plaintiff  tendered  jn  evidence 
a  written  agreement,  dated  7th  March,  1868,  stamped  with  an 
adhesive  shilling  stamp,  purporting  to  be  made  between  himself 
and  the  defendant,  but  signed  by  the  defendant  only ;  while  the 
stamp  was  cancelled  only  by  the  plaintiff.  Being  objected  to,  the 
agreement  was  rejected  by  the  Magistrate.  The  plaintiff  then 
offered  to  pay  the  full  penalty  required  by  the  Stamp  Act.  The 
Magistrate  held  that  the  agreement  would  not  be  receivable  even 
on  payment  of  the  penalty ;  he  therefore  refused  to  receive  the 


•  Arnej,  C.J.,  Jobn»ton,  J.,  Greason,  J.,  Richmond,  J.,  and  Ward,  J. 
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1869  document  in  evidence^  and  disallowed  the  first  item  of  the  plain- 
^^^  tiflf's  demand,  to  prove  which  the  agreement  had  been  offered. 
V.  The  question  reserved  for  the  opinion  of  this  Court  is.  Whether 
the  Magistrate  should  have  received  the  agreement  of  the  7th 
March  in  evidence,  upon  payment  of  the  proper  penalty?  If 
the  question  is  answered  in  the  affirmative,  then  a  new  trial  is  to 
be  directed ;  if  the  question  is  answered  in  the  negative,  then  the 
judgment  of  the  Court  below  is  to  be  affirmed.  It  is  clear  the 
agreement  was,  in  the  first  instance,  of  necessity  rejected,  in 
obedience  to  section  9  of  "  The  Stamp  Duties  Amendment  Act, 
1867,''  whereby  it  is  provided,  that  ''Whenever  any  adhesive 
stamp  shall  be  used  for  denoting  the  payment  of  the  stamp  duty 
of  one  shilling  by  the  said  Act  charged  on  an  agreement  under 
hand  only,  two  of  the  parties  to  the  agreement  who  shall  sign 
the  same  shall  each  also,  at  the  time  of  so  signing,  write  upon  or 
across  the  stamp  his  name  or  the  initials  of  his  name,  and  the  date 
of  the  day  and  year  of  writing  the  same,  so  that  the  stamp  may 
be  appropriated  to  tlie  instrument,  and  effectually  cancelled,  and 
rendered  incapable  of  being  .used  for  any  other ;  and  in  default 
thereof  the  stamp  shall  be  of  no  avail ;  and  proof  of  the  said 
writing  upon  or  across  the  stamp,  as  hereby  required,  shall  be 
a  necessary  part  of  the  evidence  of  the  agreement  in  any  case 
where  such  agreement  is  not  stamped  with  an  impressed  stamp.'' 

But  by  section  5  of  this  Act,  the  provisions  of  *'  The  Stamp 
Duties  Act,  1866,"  so  far  as  they  may  be  applicable,  in  cases  not 
by  the  Act  of  1867  expressly  provided  for,  are  to  be  read  as  if  they 
had  been  repeated  in  the  latter  Act,  so  that  the  penalty  of  £10 
imposed  by  the  17th  section  of  the  Act  of  1866  attaches  to  a 
person  using  an  adhesive  stamp  not  duly  cancelled  in  accordance 
with  the  9th  section  of  the  Act  of  1867.  Unless,  however,  there  be 
something  in  the  9th  section  of  the  Act  of  1867  to  prevent  it,  an 
agreement,  stamped  with  an  adhesive  stamp,  imperfectly  cancelled 
under  that  section,  may  still  be  receivable  in  evidence  under 
sections  36  and  37  of  the  Act  of  1866,  provided  the  conditions 
required  by  those  sections  be  satisfied  by  the  party  tendering  the 
document  in  evidence.  Now,  the  9th  section  of  the  Act  of  1867 
is  clearly  enacted  for  the  protection  of  the  revenue  only.  It  does 
not  declare  that  the  agreement  shall  be  void,  or  (to  quote  language 
which  has  become  almost  stereotyped  in  the  Stamp  Acts,)  that  the 
agreement  shall  not  be  "  gcod  or  available  in  law  or  equity."  Its 
object  is  expressed  to  be,  "  that  the  stamp  may  be  appropriated  to 
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the  instrument,  and  effectually  cancelled,  and  rendered  incapable  1869 
of  being  used  for  any  other."  True,  indeed^  it  declares  that,  in  yox 
default  of  the  prescribed  cancellation,  "  the  stamp  shall  be  of  no 
avail;"  and  fiirther,  that  proof  of  such  cancellation  having  been 
completed,  by  writing  upon  or  across  the  stamp,  at  the  time  of  the 
execution  of  the  agreement,  ''shall  be  a  necessary  part  of  the 
evidence  of  the  agreement"  itself.  But  the  meaning  of  this 
stringent  provision  is,  that  such  proof  must  be  given  by  any  person 
who  shall  seek  to  avail  himself  of  the  stamp  as  a  means  of  intro- 
ducing the  agreement  in  evidence  ;  while  the  last  clause  indicates 
that,  notwithstanding  that  such  person  may  not  prove  due  cancella- 
tion of  the  adhesive  stamp,  this  defect  may  be  cured,  and  the  same 
agreement  may  yet  be  received,  in  any  case  where  the  agreement 
is  stamped,  at  the  time  when  it  is  tendered  in  evidence,  with  an 
impressed  stamp.  We  have  therefore  to  consider  whether  this 
agreement  ought  or  ought  not  to  have  been  admitted  to  proof  under 
sections  36  and  37  of  the  Act  of  1866.  Section  36  provides  that 
certain  documents  (including  agreements),  if  ''unstamped  or  not 
sufficiently  stamped,  shall  not  be  received  in  evidence  until  the 
whole  or  the  deficiency  of  the  stamp  duty  and  the  fine  required 
have  been  paid.  But  such  documents"  (by  section  37)  "  shall  be 
admissible  in  evidence  upon  payment  to  the  proper  officer  of  the 
Court  of  such  stamp  duty  and  fine."  Now  this  agreement,  strictly 
speaking,  does  not  fall  within  the  terms  of  the  36th  section.  It  is 
not  "  unstamped,^'  nor  is  it  a  document  "  not  sufficiently  stamped;" 
for  the  amount  of  duty  indicated  upon  the  stamp  is  the  full  duty 
required  for  an  agreement.  But  by  the  9th  section  of  the  Act  of 
1867,  a  stamp  not  effectually  cancelled  is  declared  to  be  "of  no 
avail."  This  agreement,  therefore,  if  received  in  evidence  at  aU, 
could  only  be  treated  as  an  unstamped  document;  and  the 
appellant,  when  he  sought  the  benefit  of  the  Act  of  1867,  was 
bound  to  fulfil  its  requirements  by  tendering  to  the  officer  of  the 
Resident  Magistrate's  Court  both  the  duty  and  the  penalty.  He 
tendered  the  penalty,  but  not  the  duty.  The  evidence  was  therefore 
properly  rejected,  and  this  appeal  must  be  dismissed  with  costs. 
The  judgment  of  the  Court  below  is  affirmed. 

Judgment  affirmed. 
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1869  REGINA  v.  J.  MACANDEEW,  Supekixtbndknt,  Ac. 

Nov,  2,  3,  &  4.  [IN  ERROR.]* 

Seserves  of  Crown  Lands — Governor's  Power — Scire  Facias,  Sufficiency  of 
DeclaraHon — Soyal  Instructions,  1846  and  1850. 

A  declaration  on  a  scire  facias  to  repeal  a  Crown  Gbunt  of  land  in  Dunedin,  on 
tbe  ground  that  the  Goremor  had  preyionslj  reserved  the  land  for  the  use  of  certain 
Natives  who  were  in  the  habit  of  visiting  Dunedin,  was  held  bad,  on  the  ground  that, 
even  if  the  case  came  under  the  operation  of  the  Rojal  Instructions  of  1846,  c  xiii. 
s.  17,  and  the  Royal  Instructions  of  February  1850,  the  declaration  ought  to  have 
averred  (which  it  did  not)  that  the  reserve  was  made  by  The  G-ovemor  with  the 
advice  of  the  Executive  Council. 

SembUf  That  such  a  reservation,  if  properly  made,  would  have  been  within  the 
meaning  of  the  17th  section  of  the  ISth  chapter  of  the  Instructions  of  1846. 

Error  upon  the  judgment  of  the  Supreme  Court  at  Dunedin  in 
in  favour  of  the  defendant. 

The  declaration  set  out  the  following  writ : — 

YiCTOBiA,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Queen,  to  the  Sheriff  of  the  District  of  Wellington,  in  the 
Colony  of  New  Zealand,  Greeting  : 

Whereas  we  lately,  by  our  Letters  Patent,  under  the  hand  of  Sir  George  Grey,  the 
Governor  of  our  Colony  of  New  Zealand,  and  under  the  seal  of  our  said  Colony, 
bearing  date  at  Wellington,  in  our  said  Colony,  the  11th  day  of  January,  1866,  for  good 
considerations  us  thereunto  moving,  for  us,  our  heirs  and  successors,  did  thereby,  with 
the  advice  and  consent  of  the  Executive  Council  of  our  said  Colony  of  New  Zealand, 
grant  unto  the  Superintendent  of  the  Province  of  Otago  and  his  successors,  Superin* 
tendents  of  the  said  Province,  all  that  parcel  of  land  in  the  Province  of  Otago,  in  our 
Colony  of  New  Zealand,  situate  in  the  town  of  Dunedin,  being  reserve  numbered 
eleven,  containing  by  admeasurement  1  acre  2  roods  and  34  poles  (more  or  less)  ; 
bounded  towards  the  W.N.W.  by  Princes  Street,  1,290  links ;  towards  the  N.N.E.  by 
reserve  numbered  ten,  118  links ;  and  towards  the  West  and  South  by  area  granted  for 
harbour  reclamation,  1,430  links,  be  the  same  more  or  less,  as  the  same  was  delineated 
on  the  plan  drawn  in  the  margin  thereof,  and  is  also  delineated  in  the  margin 
hereof,  with  all  the  rights  and  appurtenances  thereunto  belonging,  to  hold 
unto  the  said  Superintendent  of  the  Province  of  Otago  and  his  successors  in 
trust  as  a  reserve  for  public  wharves  and  quays  and  other  purposes  connected 
therewith  of  public  utility  to  the  town  of  Dunedin  and  its  inhabitants :  And 
whereas  we  are  given  to  understand  that  our  said  Letters  Patent  have  been  duly 
entered  of  record  in  the  ofBce  of  our  Secretary  for  Crown  Lands  at  Wellington : 
And  whereas  we  are  given  to  understand  that  James  Macandrew  is  the  Superin- 
tendent, at  the  date  of  this  our  writ,  of  our  said  Province  of  Otago,  yet  we  are 
also  given  to  understand  that,  on  the  3l8t  day  of  July,  1844,  the  lands  comprised 
in  our  hereinbefore  recited  Letters  Patent  were  with  other  lands  ceded  to  a  certain 
body  corporate  called  and  known  by  the  name  and  title  of  the  New  Zealand 
Company,  by  the  aboriginal  owners  thereof,  and  that  on  the  occasion  of  such  cession 
it  was  agreed  by  and  between  the  said  Company  and  the  said  aboriginal  owners,  that 
certain  lands,  part  of  the  said  lands  so  ceded,  should  be  set  apart  as  a  reserve  for  the 
said  aboriginal  owners.  And  we  are  also  given  to  understand  that  after  the  said  cession 

*  Although  this  case  ia  not  likely  to  be  of  mach  nee  m  b  precedent,  it  ia  deemed  ■offioiently 
importuit  to  warrant  a  report  at  some  length. 
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ond  agreement  as  aforesaid,  by  a  certain  Act  of  our  Imperial  Parliament  in  that  case  18G9 

made  and  prorided,  all  the  right,  title,  and  interest  whatsoever  of  the  said  Company 

in,  to,  and  over  the  said  lands  became  vested  in  us,  subject  to  the  said  hereinbefore       ^egina 

mentioned  agreement,  and  subject  to  any  trusts  affecting  the  said  land.     And  we  are  m^candbew 

also  given  to  understand  that,  prior  to  the  issue  of  the  said  Letters  Patent  and  after 

the  said  land  so  became  vested  in  us  as  aforesaid,  namely  on  the  9th  day  of  December, 

1852,  a  letter  in  the  words  and  figures  following  was  addressed  by  Alfred  Domett, 

the  then  Colonial  Secretary  for  our  said  Colony,  to  Walter  Baldock  Durant  Mantell, 

the  then  Commissioner  of  Crown  Lands  at  Otago : — 

**  Colonial  Secretary's  Office,  Wellington,  9tli  December,  1852. — Sir, — ^I  have  the 
honor  to  acknowledge  the  receipt  of  your  letter  of  the  24th  ultimo,  requesting  me 
to  move  His  Excellency  the  Q-ovemor  to  grant  to  certain  Natives  who  are  in  the 
habit  of  visiting  the  towns  of  Dnnedin  and  Port  Chalmers  a  small  portion  of  land 
for  the  erection  of  houses  for  their  accommodation  at  each  of  those  places.  In  reply, 
I  am  directed  by  His  Excellency  to  beg  that  you  will  be  good  enough  at  once  to  send 
up  plans  of  the  reserves  which  you  recommend  should  be  thus  appropriated. — 
Altbsd  Domett,  Colonial  Secretary.  Commissioner  Crown  Lands,  Dunedin." 
And  that  to  the  said  letter  a  reply  was  sent  by  the  said  Walter  Baldock  Durant 
Mantell  to  the  said  Alfred  Domett,  in  the  words  and  figures  following: — 

"  Crown  Lands  Office,  Dunedtn,  18th  April,  1853.^-Sir, — In  reply  to  your  letter 
of  the  9th  December  ultimo.  No.  1,198,  directing  me  to  Bend  up  plans  of  such 
reserves  at  Dunedin  and  Port  Chalmers  as  I  would  recommend  for  the  use  of  the 
Natives,  I  have  the  honor  to  enclose  two  tracings.  (1.)  The  first,  at  Dunedin, 
shows  the  only  suitable  piece  of  land  now  vacant.  Although  steep  towards  the 
water,  it  has  (at  x  on  the  tracing)  a  spot  where  the  Natives  could  easily  construct  a 
place  for  their  boats  to  lie.  (2.)  The  second,  at  Port  Chalmers,  includes  about  one 
and  a  quarter  acre  of  land,  so  precipitous  that  almost  the  only  available  part  for 
building  is  the  triangular  portion  of  sections  402  and  403,  induded  by  the  dotted 
line  on  the  tracing.  I  would  therefore  recommend  that  section  402,  tinted  on  the 
Government  Surveyor's  plan  as  part  of  the  Church  Beserve,  to  which  it  does  not  seem 
at  all  necessary,  be  made  part  of  the  Native  Beserve.  Section  401  could  be  purchased 
at  from  £20  to  £25,  and  would  give  the  Natives  a  small  frontage  for  their  boats  and 
a  good  supply  of  fresh  water.  Westward  of  this  the  land  is  almost  perpendicular. — 
Walter  Mamteix,  Commissioner.    The  Civil  Secretary,  &c.,  Wellington." 

And  that  to  the  last-mentioned  letter  a  reply  was  sent  by  the  said  Alfred  Domett  to 
the  said  Walter  Baldock  Durant  Mantell,  in  the  words  and  figures  following  : — 

"  Colonial  Secretary's  Office,  Wellington,  6th  June,  1853. — Sir, — I  have  the  honor 
to  acknowledge  the  receipt  of  your  letter  of  the  18th  of  April  last,  transmitting  two 
plans  of  Native  reserves  at  Dunedin  and  Port  Chalmers,  in  accordance  with  the 
directions  contained  in  my  letter  of  the  9th  December,  1852.  His  Excellency 
approves  of  these  reserves  being  made  as  recommended  by  you,  and  has  accordingly 
directed  me  to  authorize  you  to  purchase  section  401  to  complete  the  proposed  reserve 
at  Port  Chalmers. — Alfbbd  Domstt,  Civil  Secretary.  Commissioner  Crown  Lands, 
Dunedin." 

And  we  are  also  given  to  understand  that  the  reserves  mentioned  in  the  said 
letters  of  the  18th  day  of  April,  1853,  and  the  6th  day  of  June,  1863,  were  duly 
made.  And  we  are  also  given  to  understand  that  the  land  comprised  in  our  said 
Letters  Patent  of  the  11th  day  of  January,  1866,  b  land  mentioned  and  referred  to 
in  the  said  two  letters  of  the  18th  day  of  April,  1853,  and  the  6th  day  of  June,  1853. 
And  we  are  also  given  to  understand  and  be  informed  that,  by  virtue  of  the  premises, 
the  land  comprised  in  and  granted  by  the  said  Letters  Patent  was,  prior  to  and  at  the 
date  of  the  issue  of  the  said  Letters  Patent,  affected  with  a  trust  in  our  hands  for  the 
benefit  of  the  persons  mentioned  in  the  said  letters  of  the  9th  day  of  December 
VOL.  L— Pabt  3.  23 


174  COURT  OP   APPEAL. 

1869  1852,  the  18tli  day  of  April  1853,  and  the  6th  day  of  Jane  1853.    And  we  are  also 

giyen  to  understand  that  our  said  Letters  Patent  of  the  11th  daj  of  January,  1866, 


nsoiNA  ^ere,  in  mistake,  signed  by  Sir  G-eorge  Grey,  our  Governor  at  that  time  for  the 
Macakdbew  ^^^^^7  ^^  ^^^  2Sea]and,  and  were  also  in  mistake  countersigned  by  Edward  William 
Stafford,  Andrew  Hamilton  Eussell,  and  James  Paterson,  all  at  that  same  time  members 
of  our  Executire  Council  for  the  said  Colony.  By  means  whereof  the  said  Letters 
Patent  so  as  aforesaid  granted  to  the  said  Superintendent  of  Otago  were  prejudicial 
to  and  in  violation  of  the  rights  and  interests  of  certain  of  our  subjects,  and  were  in 
mistake  signed  by  our  said  Governor  and  our  said  Executive  Council,  and  are  and 
ought  to  be  void,  and  of  no  force  and  effect  in  law.  And  we,  being  willing  that  what 
is  just  should  be  done  in  the  premises,  command  you  that,  by  good  and  lawful  men 
of  your  bailiwick,  you  give  notice  to  the  said  James  Macandrew,  as  such  Superin> 
tendent  of  Otago  as  aforesaid,  that  he  be  before  us  in  our  Supreme  Court  of  New 
Zealand,  at  Wellington,  on  the  15th  day  of  September  next,  to  show  if  he  hath  or 
knoweth  anything  to  say  for  himself  why  the  said  Letters  Patent  so  as  aforesaid 
granted  to  the  Superintendent  of  Otago  and  his  successors,  Superintendents  of  the 
said  Province,  and  the  entering  the  same  of  record  for  the  reasons  aforesaid,  ought 
not  to  be  cancelled,  vacated,  and  disallowed,  and  those  Letters  Patent  restored  unto 
the  office  of  our  said  Secretaiy  for  Crown  Lands,  there  to  be  cancelled,  and  further 
to  do  and  receive  those  tilings  which  our  said  Court  shall  consider  in  this  behalf. 
And  have  you  there  the  names  of  those  by  whom  you  shall  so  give  him  notice  and  this 
writ. 

Witness  ourselves  at  Wellington,  this  29th  day  of  July,  1868. 

(l.8.)        Alex.  S.  Allan, 

Registrar. 

And  hereupon,  on  the  Ist  day  of  August,  1868,  the  said  Sheriff,  to 
wit,  James  Coutts  Crawford,  Esquire,  Sheriff  of  the  District  of 
Wellington,  returned  to  our  said  Lady  the  Queen,  in  her  Supreme 
Court  of  New  Zealand,  at  Wellington  aforesaid,  that  by  John 
Butler  Carruthers  and  Charles  Fraser,  good  and  lawful  men  of  his 
district,  he  had  given  notice  to  the  said  James  Macandrew,  as  he 
the  said  Sheriff  was  commanded,  and  thereupon  the  said  James 
Macandrew,  by  Bryan  Cecil  Haggitt,  his  solicitor,  comes.  Wliere- 
upon  James  Frendergast,  Esquire,  Attorney-General  of  our  said 
Lady  the  Queen  in  New  Zealand,  who,  for  our  said  Lady  the 
Queen,  prosecutes  in  this  behalf,  prays  that  the  said  Letters 
Patent,  and  the  entering  the  same  of  record  in  the  office  of  the 
Secretary  for  Crown  Lands  at  Wellington,  may  be  cancelled, 
vacated,  and  disallowed,  and  the  said  Letters  Patent  restored  into 
the  office  of  Her  Majesty's  Secretary  for  Crown  Lands  at  Wel- 
lington, there  to  be  cancelled. 

To  this  declaration  the  defendant,  by  his  second  plea,  pleaded  : — 
1.  That  on   or  about  the  31  st  day  of  July,  in  the  year  of 
our  Lord  1844,  the  lands  in  the  writ  and  declaration  mentioned 
and  granted  by  the  Letters  Patent  therein  impeached  were  pur- 
chased with  other  lands  by  one  William  Wakefield,  as  the  agent 


V. 
MACAyDBKW. 


COURT  OP  APPEAIi.  175 

for  and  on  behalf  of  the  New  Zealand  Company,  (constituted  by  1^69 
Royal  Letters  Patent,  bearing  date  the  12th  day  of  February,  Kegina 
1840,)  from  the  chiefs  of  the  Ngaitahu  Tribe  of  the  aboriginal 
inhabitants  of  New  Zealand  (the  possessors  and  occupants  of  the 
said  lands),  and  which  said  chiefs  were  entitled,  according  to  the 
long-observed  rites  and  customs  of  the  said  tribe  and  of  the  Native 
race  generally  in  New  Zealand,  to  cede  and  dispose  of  the  lands 
and  territories  of  their  said  tribe  on  behalf  of  all  the  people 
entitled  thereto  or  therein ;  and  the  defendant  says  that  the  pur- 
chase so  made  by  the  said  William  Wakefield  as  aforesaid  was 
evidenced  by  a  deed  of  cession  (made  and  executed  by  all  the  chiefs 
of  the  said  tribe)  of  the  lands  so  sold,  which  deed,  being  rendered 
into  the  English  language,  is  in  the  words  and  figures  follow- 
ing:— 

Know  all  men  by  this  document,  that  we,  the  chiefs  and  others  of  Ngaitahu 
Tribe  in  New  Zealand,  who  have  signed  our  names  beneath  this  document, 
acknowledge,  on  the  31st  daj  of  Julj,  in  the  year  of  our  Lord  1841*,  that  we  have 
given  up,  sold,  and  absolutely  surrendered  to  Captain  William  Wakefield,  agent  of 
the  New  Zealand  Company,  and  chief  of  its  staff  of  officers,  all  our  pieces  of  land  com- 
prised within  the  boundaries  under  written.  The  names  of  the  lands  are  Otakou, 
Kaikarae,  Taieri,  Mataau,  and  Karoro.  The  boundaries  are  these — the  lower  boundary, 
commencing  at  Purehurehn,  proceeds  along  the  coast,  crossing  the  mouth  of  the 
river  at  Otakou  to  Otupa,  continuing  along  the  sea  coast  to  Poatiri,  from  Foatiri  to 
Tokata,  thence  along  the  summit  of  the  ridge  Taukohu  and  Pohueroa,  continuing 
along  the  ridge  Kaihiku,  crossing  the  Biver  Matau,  proceeding  along  the  ridge  of 
Maunga  Atua  Wakaari  and  Mihiwaka  and  Otuwaranga,  and  descending  to  the  sea 
coast  at  Furehureki.  We  also  surrender  all  the  islands  of  Xamantaurua,  Kakoriri, 
Okaihe,  Moturatou,  Paparoa,  Matokitokey  Hakinikini,  and  Aomu.  These  following 
are  the  pieces  of  lands  which  we  have  reserved  for  ourselves  and  our  children  : — A 
piece  of  land  on  the  seaward  side  of  Otakou,  named  Omate,  the  boundary  commencing 
at  Maepuku,  crossing  over  to  Poatiri,  and  continuing  along  the  sea  coast  to  Waiwaka- 
hekeheke,  crossing  thence  to  Pukekura,  and  continuing  along  the  coast  to  Morepuku  ; 
also  a  piece  of  land  at  Pukekura,  probably  about  one  acre,  which  has  been  pegged 
out  with  the  peg  ;  also  a  piece  of  land  at  Taieri,  the  boundary  of  which  commences 
at  Onumea,  running  in  a  straight  line  to  Maitapapa — the  Taieri  Kiver  being  another 
boundary.  Also  another  piece  of  land  at  the  Karoro  :  the  Karoro  being  the  boundary 
above,  and  the  ocean  being  the  outer  boundary ;  the  lower  line  of  the  Native 
village  being  about  one  mUe  in  length  inland.  These  lands  we  have  reserved  for 
ourselves,  and  we  will  neither  sell  nor  lease  them  to  any  other  persons  without  the 
consent  of  the  Governor  of  New  Zealand.  The  payments  for  all  the  lands  above 
described  are  £2,400  sterling,  which  we  have  this  day  received  in  the  presence  of 
these  witnesses : — 

John  Jermyn  Symonds,  B.M. ; 


Frederick  Tuckett ; 

Gkorge  Clarke,  jun.,  Protector  Aborigines  ; 

David  Scott. 


HOABU  TimAWAlEI,  &c.,  &c. 


2.  That  the  consideration-money  in  the  said  deed  mentioned 
was  duly  paid  by  the  said  William  Wakefield  on  behalf  of  the  said 


176  COURT  OF   APPEAL. 

1869        New  Zealand  Company  to  the  said  chiefs  of  the  said  tribe,  and  by 
Reoina      them  distributed  among  the  people  entitled  to  share  therein. 
^^     ^-  3.  That  the  lands  mentioned  and  described  in  the  said  writ  and 

MaCANDBKW.    __  ,  __  ._  ...  Ill  x/» 

declaration,  and  Letters  Patent  therein  impeached,  do  not  lorm, 
and  have  never  formed,  part  of  the  lands  reserved  for  the  people  of 
the  said  Ngaitahu  Tribe,  in  and  by  the  said  deed  of  cession  of  the 
81st  day  of  July,  1844,  but,  on  the  contrary,  form  part  of  the  lands 
expressly  ceded  and  granted  to  the  said  William  Wakefield  on 
behalf  of  the  said  Company. 

4.  That  in  the  year  1845  a  number  of  persons  styling  them- 
selves  "  The  Association  of  Lay  Members  of  the  Free  Church  of 
Scotland,'^  was  formed  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  called  Scotland,  for  promoting  and 
encouraging  emigration  to  and  settlement  in  New  Zealand,  on 
lands  which  might  be  acquired  by  purchase  from  the  said  New 
Zealand  Company,  and  upon  such  terms  as  might  be  arranged  and 
agreed  on  with  the  said  Company.  And  the  defendant  says,  that 
after  the  said  Otago  Association  had  been  so  formed,  it  succeeded 
in  making  arrangements  with  the  said  New  Zealand  Company  for 
the  emigration  and  settlement  of  persons  to,  in,  and  on  144,600 
acres  of  land,  being  all  or  part  of  that  tract  of  land  ceded  to  and 
acquired  by  the  said  New  Zealand  Company  under  the  said  deed 
of  cession  of  the  31st  day  of  July,  1844.  And  the  defendant  also 
says  that,  in  pursuance  or  in  furtherance  of  the  said  arrangements^ 
regulations  as  to  the  terms  of  purohase  of  land  were  issued  by  the 
said  Otago  Association,  with  the  consent  of  the  said  New  Zealand 
Company,  on  the  14th  day  of  May  1847,  the  24th  day  of  November 
1847,  and  the  15th  day  of  April  1848,  which  continued  in  force 
until  the  1st  day  of  August,  1849,  when  the  said  New  Zealand 
Company  issued  regulations  in  substitution  of  and  overriding  those 
previously  issued  by  the  said  Otago.  Association. 

5.  That  in  consequence  of  the  publication  of  the  said  regula- 
tions, and  the  inducements  and  encouragements  to  settlement 
thereby  held  out,  large  numbers  of  persons  were  induced  to 
emigrate  to  and  settle  in  the  Province  of  Otago,  the  name  sub- 
sequently given  to  the  tract  or  block  of  land  acquired  by  the  said 
New  Zealand  Company  under  the  said  deed  of  cession  of  the  31st 
day  of  July,  1844. 

6.  That  it  was  part  of  the  arrangement  made  and  entered  into 
between  the  said  Otago  Association  and  the  said  New  Zealand 
Company,  and  part  also  of  the  scheme  put  forward  to  intending 
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emigrants  in  the  regulations  of  the  said  Association  and  of  the  said  1869 
New  Zealand  Company,  that  portions  of  the  land  so  arranged  to  Keoina 
be  purchased  by  the  said  Otago  Association  from  the  said  New 
Zealand  Company  should  be  set  apart  as  sites  for  towns  and 
villages,  with  suburban  allotments  adjacent;  and  that  public 
reserves  should  be  made  and  set  apart  in  the  vicinity  of  such 
towns  and  villages  for  purposes  of  commerce,  recreation,  religion, 
and  for  burial-grounds ;  and  that  in  laying  out  the  chief  tovm  of 
the  settlement,  named  Dunedin,  due  provision  should  be  made  for 
public  purposes,  as  fortification,  public  buildings,  sites  for  places 
of  public  worship  and  instruction,  baths,  wharfs,  quays,  cemeteries, 
squares,  parks,  and  other  places  for  health  and  recreation. 

7.  That  the  site  of  the  present  town  of  Dunedin  was  so  set 
apart  by  the  said  Company  out  of  the  said  lands,  and  surveys 
were  made  and  plans  prepared,  showing  the  situation  of  the 
town,  the  streets  running  through  it,  the  allotments  of  town  lands 
open  for  sale,  the  water  frontages,  and  the  various  reserves  made 
by  the  said  New  Zealand  Company,  in  pursuance  of  their  arrange- 
ments with  the  said  Otago  Association ;  and  a  large  number  of 
persons  who  emigrated,  and  others  who  did  not  emigrate,  purchased 
lands  in  and  around  the  said  town  as  shown  on  the  plans. 

8.  That  in  the  original  survey  of  the  town  of  Dunedin  by  the 
New  Zealand  Company's  Surveyor,  the  land  granted  by  the  said 
Letters  Patent  so  impeached  as  aforesaid  was  laid  off,  in  common 
with  the  rest  of  the  water  frontage  of  the  said  town,  into  quarter- 
acre  sections,  open  for  selection  and  purchase  under  and  by  means 
of  land  orders  issued  by  the  said  Company ;  and  that  prior  to  the 
first  selections  being  made  under  such  land  orders,  the  whole  of  the 
water  frontage,  including  the  land  granted  by  the  said  Letters 
Patent,  opposite  to  what  was  expected  to  be  the  business  part  of 
the  town,  was  withdrawn  from  sale,  with  a  view  to  the  ultimate 
formation  of  a  public  quay  or  wharf,  and  for  general  purposes, 
by  the  principal  agent  of  the  New  Zealand  Company  in  the 
Colony,  under  instructions  received  from  the  said  Company, 
and  in  pursuance  of  an  agreement  come  to  with  the  said  Otago 
Association. 

9.  That  several  of  the  first  immigrants  claimed  to  select  the 
land  comprised  in  the  said  Letters  Patent,  inasmuch  as  it  appeared 
open  for  selection  upon  the  ofiicial  map  of  the  town  exhibited  by  the 
said  Company  in  London ;  and  that  such  immigrants  were  induced 
to  waive  their  rights  of  selection  solely  on  the  ground  that  the 
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1869        said  land  had  been  withdrawn  for  public  purposes^  and  would  in 

Reoina      fact  enhance  the  value  of  the  sites  they  actually  did  select. 

,,      ^'  10.  That  from  the  time  of  the  arrival  of  the  first  settlers  down 

to  the  present  time^  the  said  laud  has  been  partly  used  as  the  site 

of  various  public  buildings  used  by  the  Provincial  Government  of 

Otago. 

11.  That  the  recommendation  of  the  said  land  as  a  Native 
reserve  by  the  said  Walter  Baldock  Durant  Mantell^  and  the 
approval  thereof  by  the  Governor,  as  in  the  said  writ  and  declara- 
tion mentioned,  were  made  in  ignorance  of  the  facts  hereinbefore 
alleged,  and  under  the  false  and  erroneous  impression  that  the 
said  land  was  legally  available  for  reservation  as  a  reserve  for 
Native  purposes. 

12.  That  the  Letters  Patent  so  impeached  as  aforesaid  were 
issued  under  no  misapprehension  or  mistake  of  fact  whatever ;  for, 
on  or  about  the  1st  day  of  August,  in  the  year  of  our  Lord  1865, 
a  Select  Committee  of  the  House  of  Representatives  of  the 
General  Assembly  of  New  Zealand  was  publicly  appointed  to 
examine  into  the  claims  of  the  Provincial  Government  of  Otago 
to  (amongst  other  lands)  the  reserve  in  Princes  Street,  Dnnedin — 
(block  8,  being  the  land  so  granted  by  the  said  Letters  Patent), — 
of  which  Committee  the  said  Edward  William  Stafford,  in  the  said 
writ  and  declaration  mentioned  as  one  of  the  Executive  Council 
countersigning  the  said  Letters  Patent  by  mistake,  was  a  member. 
And  the  defendant  says  that  on  the  25th  day  of  the  same  month  of 
August  the  said  Select  Committee  reported,  inter  alia,  as  follows  : 
— "  Your  Committee  have  arrived  at  the  conclusion  that  the  land 
forming  the  Dunedin  Reserves,  having  been  reserved  from  sale 
for  a  specific  public  purpose,  was  wrongfully  set  aside  for  the  use 
of  the  Natives,  and  therefore  recommend  that  a  Crown  Grant  be 
issued  in  favour  of  the  Municipality  of  Dunedin,  as  trustees  and 
representatives  of  the  local  public,  as  was  evidently  the  intention 
of  the  New  Zealand  Company,  conveyed  in  the  instructions  of 
Mr.  T.  C.  Harrington  to  Colonel  Wakefield.'' 

13.  That  the  said  Letters  Patent  were  prepared  and  signed  and 
issued  for  the  purpose  and  with  a  view  to  carry  out  the  recom- 
mendation contained  in  the  said  report  of  the  said  Select  Com- 
mittee, and  with  a  full  knowledge  that  the  claims  of  the  disputants 
had  been  openly  made  and  discussed  before  the  said  Select 
Committee  of  the  Legislative  Assembly. 

To  this  plea  the  plaintiff  demurred  on  the  following  grounds : — 
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(1.)  That  the  second  plea  is  bad,  as  being  an  argumentative  I809 
traverse  of  the  allegation  in  the  writ  and  declaration  that  the  Reoina 
grant  therein  mentioned  was  made  by  mistake.  (2.)  That  the  vr  „  J^'  ^^ 
facts  stated  in  the  second  plea  do  not  amount  to  a  traverse  of  the 
said  allegation  of  mistake.  (3.)  That  the  second  plea  does  not 
show  any  covenant  or  agreement  binding  on  the  Crown,  so  as  to 
prevent  the  land  in  the  grant  comprised  being  set  apart  as  a 
reserve  for  Native  purposes.  (4.)  That  the  second  plea  does  not 
traverse  the  allegation  that  the  land  in  the  grant  comprised  was 
in  fact  reserved  for  the  benefit  of  the  Native  inhabitants  in  the 
said  writ  and  declaration  mentioned  before  the  making  of  the  grant, 
and  so  admits  that  the  said  grant  was  made  in  breach  of  the 
provisions  of  ''The  Public  Reserves  Act,  1854.^^  (5.)  That  the 
second  plea  admits  that  the  Governor  executed  the  grant  under  a 
mistake — in  this,  that  he  believed  the  land  comprised  in  the  grant 
to  be  land  which  he  had  power  to  grant,  being  a  Native  reserve. 
(6.)  That  the  said  second  plea  shows  that  certain  persons  waived 
certain  supposed  claims  to  purchase  the  land  in  the  said  grant 
comprised  from  the  New  Zealand  Company,  upon  the  ground  that 
the  said  land  would  be  set  apart  for  public  purposes  beneficial  to 
the  said  persons,  and  so  as  in  fact  to  enhance  the  value  of  the 
sites  which  the  said  persons  actually  did  select,  but  fails  to  show 
that  the  purposes  for  which  the  said  grant  was  made  were  in  fact 
beneficial  to  the  said  persons,  and  that  it  is  consistent  with  the  facts 
in  the  said  plea  alleged  that  the  said  grant  was  prejudicial  to  and 
in  violation  of  tlie  rights,  as  well  of  those  persons  as  of  the  other 
subjects  of  Her  Majesty  in  the  writ  mentioned. 

And  the  said  James  Prendergast,  as  to  the  second  pica  of 
the  defendant  by  him  herein  pleaded,  says  that  the  said  second 
plea  of  the  defendant  by  him  above  pleaded,  and  the  matter  in  the 
same  contained,  are  not  sufficient  in  law  to  bar  our  said  Lady  the 
Queen  from  having  judgment  upon  the  writ  and  declaration  in 
this  cause,  and  that  our  said  Lady  has  no  necessity,  nor  is  bound 
by  the  law  of  the  land,  to  answer  to  the  said  plea ;  and  this  he 
the  said  James  Prendergast,  who  prosecutes  as  aforesaid,  is  ready  to 
verify  :  wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he 
the  said  James  Prendergast,  for  our  Lady  the  Queen,  prays  judg- 
ment upon  the  writ  and  declaration  aforesaid. 

Joinder  in  demurrer  : — Notice  was  given  by  the  defendant  that 
on  the  argument  of  the  plaintifi'^s  demurrer  he  would  except  to 
the  sufficiency,  in  substance  and  law,  of  the  declaration,  upon  the 
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I8fi9  following  grounds: — (1.)  That  the  declaration  does  not  allege  or 
Reoika  disclose  any  act  of  fraud,  deceit,  misrepresentation,  or  other  mis- 
conduct on  the  part  of  the  defendant,  or  any  person  acting  on  his 
behalf,  which  led  to  the  issue  of  the  Crown  Grant.  (2.)  That  the 
declaration  does  not  show  or  allege  that  the  alleged  mistake  was  a 
mutual  one.  (3.)  That  the  declaration  does  not  allege  or  show 
that  the  grant  was  made  and  issued  to  the  defendant  in  ignorance 
or  forgetfulness  on  the  part  of  the  said  Governor  and  his  said 
Executive  Council  of  the  alleged  trust  for  Native  purposes.  (4.) 
That,  consistently  with  the  averments  contained  in  the  declaration, 
the  alleged  mistake  may  have  been  one  of  law  or  equity  merely, 
or  of  some  other  character  not  rendering  the  grant  voidable. 
(5.)  That  the  declaration  does  not  show  that  any  valid  trust  for 
Native  purposes  was  ever  created  in  respect  of  the  lands  granted 
to  the  defendant ;  for  the  Governor  had  not  at  the  time  when  the 
said  alleged  trust  was  created,  or  at  any  time,  power  ex  mero  motu 
to  alienate  any  of  the  public  lands  of  the  Colony  for  purposes  not 
directly  authorized  by  the  terms  of  his  commission  or  instructions, 
or  by  some  Act  of  a  competent  legislature.  (6.)  That  the  declara- 
tion fails  to  show  how  the  Governor  derived  any  authority  to  make 
reserves  of  public  lands  for  Native  purposes.  (7.)  Consistently 
with  the  declaration,  it  may  only  have  been  intended  by  the 
Governor  to  devote  the  lands  granted  to  the  defendant  to  Native 
purposes  temporarily,  or  as  long  as  the  lands  might  be  required,  or 
as  long  as  members  of  the  Native  race  might  actually  resort 
thereto ;  whereas  the  declaration  assumes  that  the  lands  were  to 
be  set  apart  for  Native  purposes  absolutely.  (8.)  That  the  declara- 
tion does  not  show  that  any  of  the  cestuis  que  trust,  in  whose  favour 
the  supposed  trust  was  created,  are  living,  or  have  any  represen- 
tatives who  may  benefit  by  the  repeal  of  the  grant ;  or  that  the 
Crown  would  or  could,  if  the  said  grant  was  repealed,  give  effect 
to  the  said  alleged  trust.  (9.)  The  declaration  does  not  disclose 
a  case  which  would  sustain  a  claim  for  specific  performance  of  the 
said  alleged  trust  against  the  Crown,  nor  does  it  disclose  a  sufii- 
cient  case  for  relief  on  the  ground  of  mistake,  even  as  between 
private  individuals.  (10.)  That  by  the  writ  and  declaration  it 
appears  that  the  Sheriff  of  the  District  of  Wellington  has  been 
required  to  perform  a  duty  outside  his  jurisdiction  or  bailwick. 

Judgment  was  entered  for  the  defendant  below  in  these 
terms : — "  And  hereupon,  on  the  25th  day  of  August,  in  the  year 
of  our  Lord  1869,  come  here,  as  well  the  plaintiff  as  the  defendant, 
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by  their  respective  solicitors  aforesaid,  and  it  appears  to  the  Court        1869 
here  that  the  said  declaration  is  bad  in  substance.     Therefore  it  is      REomA 
considered  that  the  plaintiff  take  nothinff  by  her  said  writ,  and  ,.     ''• 
that  the  defendant  do  go  thereof  without  day,  &c.     And  that  the 
defendant  do  recover  against  the  plaintiff  £69  4s.  for  his  costs  of 
defence." 

The  plaintiff  below  brought  Eirror,  and  in  her  memorandum 
assigned  the  following  as  the  grounds  thereof: — (1.)  It  is  not 
necessary  to  allege  or  disclose  in  the  declaration  any  act  of  fraud, 
deceit,  misrepresentation,  or  other  misconduct  on  the  part  of  the 
defendant,  or  any  person  acting  on  his  behalf,  which  led  to  the 
issue  of  the  Crown  Grant  in  the  declaration  mentioned.  (2.)  Nor 
is  it  necessary  to  show  or  allege  in  the  declaration  that  the  mistake 
therein  mentioned  was  a  mutual  one.  (3.)  Nor  that  the  said 
Crown  Grant  was  made  and  issued  to  the  defendant  in  ignorance 
or  forgetfulness  on  the  part  of  the  Governor  of  New  Zealand  and 
his  Executive  Council  of  the  trust  for  Native  purposes  referred  to 
in  the  declaration.  (4.)  Consistently  with  the  averments  contained 
in  the  declaration,  the  mistake  therein  mentioned  cannot  have 
been  one  of  law  or  equity  merely,  or  of  some  other  character  not 
rendering  the  said  Crown  Grant  voidable.  (5.)  It  must  be  assumed 
that  the  trust  for  Native  purposes  referred  to  in  the  declaration 
was  a  valid  trust  in  respect  of  the  lands  granted  to  the  defendant, 
and  that  the  Governor  was  duly  authorized  and  empowered  to 
perform  the  same.  (6.)  It  is  not  necessary  to  show  in  the 
declaration  how  the  Governor  derived  authority  to  make  reserves 
of  public  lands  for  Native  purposes.  (7.)  Consistently  with  the 
declaration,  it  cannot  have  been  intended  by  the  Governor  to 
devote  the  lands  granted  to  the  defendant  to  Native  purposes, 
temporarily,  or  as  long  as  such  lands  might  be  required,  or  as  long 
as  members  of  the  Native  race  might  actually  resort  thereto. 
(8.)  It  is  not  necessary  to  show  in  the  declaration  that  any  of  the 
cestuis  que  trust,  in  whose  favour  the  said  trust  was  created,  are 
living  or  have  any  representatives  who  may  benefit  by  the  repeal 
of  the  grant,  or  that  the  Crown  would  or  could,  if  the  said  grant 
were  repealed,  give  effect  to  the  said  trust.  (9.)  It  is  not 
necessary  to  disclose  a  case  in  the  declaration  which  would  sustain 
a  claim  for  specific  performance  of  the  said  trust  against  the 
Crown,  nor  to  disclose  a  sufficient  case  for  relief  on  the  ground  of 
mistake  even  as  between  private  individuals.  (10.)  It  does  not 
appear  by  the  writ  and  declaration  that  the  Sheriff  of  the  District 
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18(59        of  Wellington  has  been  required  to  perform  a  duty  outside  his 
R,^nr^     jurisdiction  or  bailiwick.    (1 1 .)  The  second  plea  is  bad,  as  being  an 
^'  argumentative  traverse  of  the  allegation  in  the  writ  and  declaration, 

*  that  the  grant  therein  mentioned  was  made  by  mistake.  (12.)  The 
facts  stated  in  the  second  plea  do  not  amount  to  a  traverse  of  the 
said  allegation  of  mistake.  (13.)  The  second  plea  does  not  show  any 
covenant  or  agreement  binding  on  the  Crown  so  as  to  prevent  the 
land  in  the  grant  comprised  being  set  apart  as  a  reserve  for  Native 
purposes.  (14.)  The  second  plea  does  not  traverse  the  allegation 
that  the  land  in  the  grant  comprised  was  in  fact  reserved  for  the 
benefit  of  the  Native  inhabitants  in  the  writ  and  declaration  men- 
tioned before  the  making  of  the  grant,  and  so  admits  that  the  said 
grant  was  made  in  breach  of  the  provisions  of  "  The  Public  Reserves 
Act,  1854.^'  (15.)  The  second  plea  admits  that  the  Governor 
executed  the  grant  under  a  mistake — in  this,  that  he  believed  the 
land  comprised  in  the  grant  to  be  land  which  he  had  power  to 
grant,  being  a  Native  reserve.  (16.)  The  second  plea  shows  that 
certain  persons  waived  certain  supposed  claims  to  purchase  the 
land  in  the  said  grant  comprised  from  the  New  Zealand  Company, 
upon  the  ground  that  the  said  land  would  be  set  apart  for  public 
purposes  beneficial  to  the  said  persons,  and  so  as  in  fact  to  enhance 
the  value  of  the  sites  which  the  said  persons  actually  did  select, 
but  fails  to  show  that  the  purposes  for  which  the  said  grant  was 
made  were  in  fact  beneficial  to  the  said  persons,  and  that  it  is 
consistent  with  the  facts  in  the  said  plea  alleged,  that  the  said 
grant  was  prejudicial  to  and  in  violation  of  the  rights  as  well  of 
those  persons  as  of  the  other  subjects  of  Her  Majesty  in  the  writ 
mentioned. 

Joinder  in  error  :— 

/.  G.  Allan  and  Izard  for  the  Queen,  the  plaintiff  in  error. 

[They  cited  authorities  to  show  that  this  was  a  proper  case  for 
the  proceeding  by  scire  facias.^* 

The  declaration  is  good.  It  shows  that,  at  the  time  of  the 
making  of  the  Crown  Grant  now  sought  to  be  repealed,  the 
Governor  was  acting  under  a  mistake,  not  being  aware  at  the  time 
of  the  previous  reservations  which  had  been  made  for  the  benefit 
of  the  Natives.  The  facts  stated  in  the  declaration  show  good 
ground  for  vacating  the  grant,  inasmuch  as  they  would  prove  that 
the  right  of  the  Crown  to  the  land  in  question  had  passed  away 

*  It  is  not  deemed  neoessarj  to  report  the  arguments  on  points  not  adrerted  to 
bj  the  Court  in  giriog  judgment. 
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from  it ;  that  reserves  had  been  made  and  trusts  created  at  variance        18^ 
with  the  second  grant.  BsoniA 

It  is  submitted  that  the  declaration  shows  that  the  Governor  ,,     ** 

MACAKDSBW. 

had  power  to  make  the  reserves^  and  that  such  power  had  been 
duly  exercised.  It  is  admitted  in  the  pleadings  that  the  reserves 
had  actually  been  made ;  and  if  that  be  so^  whether  there  was  any 
mistake  or  not^  there  was  nothing  left  in  the  Crown  which  could 
be  the  subject  of  the  new  grant. 

The  Governor  had  power  to  make  such  reserves  under  both 
Imperial  and  Colonial  Acts. 

By  the  3  and  4  Vict.  c.  62  (Ifth  August^  1840),  power  was 
given  to  Her  Majesty  to  erect  into  a  separate  Colony  or  Colonies, 
any  islands  then  or  afterwards  being  part  of  the  Colony  of  New 
South  Wales,  and  to  appoint  a  Legislative  Council  to  make  laws 
for  such  Colony ;  and  it  was  provided  that  such  Legislative  Council 
should  conform  to  and  observe  all  such  Instructions  as  Her 
Majesty,  with  the  advice  of  her  Privy  Council,  should  from  time 
to  time  make  for  their  guidance  herein. 

By  the  Charter  of  1840  (16th  November),  issued  under  that 
Act,  power  was  given  to  the  Governor  of  New  Zealand  to  make 
grants  of  waste  lands  of  the  Crown  to  individuals  for  their  private 
uses,  or  to  persons  or  bodies  corporate,  or  on  trusts  for  the  public 
uses  of  the  residents ;  but  the  same  are  not  to  affect  the  rights  of 
Natives  in  actual  occupation. 

By  the  Act  9  and  10  Vict.  c.  103  (August  1846),  all  former 
Instructions  were  repealed  so  far  as  they  were  repugnant  with  its 
provisions ;  and  Her  Majesty  was  empowered  (by  section  14)  to 
execute  any  of  the  powers  thereby  vested  in  her,  not  by  Letters 
Patent  but  by  Instructions,  and  by  Letters  Patent  or  Instructions 
to  delegate  to  the  Governor  the  exercise  of  such  powers. 

A  charter  was  issued  under  the  Act  of  1846  (23rd  December), 
which  provided  for  instructions  as  to  delegation  of  powers  under 
section  14  of  the  Act. 

In  the  Instructions  of  1846,  issued  pursuant  to  the  Charter, 
c.  xiii.  s.  12,  it  is  declared  that  the  demesne  laws  of  the  Crown  in 
New  Zealand  are  to  be  holden  by  the  Crown  in  trust  for  its  subjects, 
especially  settlers  in  the  Colony. 

The  14th  section  of  that  chapter  provides  that  no  such  land  is 
to  be  alienated  by  the  Crown  or  Governor  gratuitously,  but  only 
subject  to  the  following  regulations,  &c. : — 

The  17th  section  provides  that  the  Governor  may  make  reserves 
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1869        for  any  purposes  of  public  utility  or  commerce  or  enjoyment  in 
Regina      which  either  the  whole  of  the  population  of  the  Province,  or  any 
large  number  of  the  inhabitants  thereof,  may  have  a  common 
interest,  and  such  lands  were  to  be  called  and  known  as  reserved 
lands. 

The  10  and  11  Vict.,  c.  112,  superseded  the  operation  of  the 
13th  chapter  of  the  Instructions  of  1846,  in  the  Province  of  New 
Munster,  till  the  5th  July,  1850. 

By  the  Additional  Instructions  of  February,  1850  {New  Zealand 
Gazette,  6th  September,  1850),  part  of  the  former  Instructions  as 
to  gratuitous  grants,  &c.,  was  revoked  as  to  aboriginal  and  military 
settlers  and  pensioners. 

Grants  were  issued  by  Governor  Sir  G.  Grey  before  the 
Constitution  Act  to  military  settlers  and  aborigines. 

By  the  Constitution  Act,  15  and  16  Vict.  c.  72,  s.  72  (pro- 
claimed in  New  Zealand  in  January,  1852),  power  was  given  to  the 
General  Assembly  to  make  laws  regulating  the  sale  of  waste  lands 
of  the  Crown  ;  but  power  was  reserved  for  the  Queen  to  regulate 
such  sales  by  instructions  under  the  sign-manual  in  the  meantime. 

The  79th  section  gave  the  Queen  power  to  delegate  to  the 
Governor  her  authority  as  to  the  regulation  of  the  sale  of  waste 
lands. 

In  June,  1853,  (the  date  of  the  approval  of  the  reserve  in 
question,)  Sir  George  Grey  had  the  Queen^s  power  delegated  to 
him. 

Regulations  made  in  1853,  the  validity  of  which  had  been 
doubted,  were  validated  by  "  The  Waste  Lands  Act,  ]  854.'' 

"The  Public  Reserves  Act,  1854''  (14th  Sept.),  excludes  what 
may  have  been  reserved  for  the  benefit  of  the  Native  inhabitants. 
Now,  Tphatever  the  word  '^  reserved "  means  in  that  Act,  it  must 
be  taken  to  mean  in  this  declaration. 

"The  Waste  Lands  Act,  1858,"  section  11,  recites  that  it  is 
just  and  expedient  that  the  Governor  should  have  power  to  fulfil 
engagements  theretofore  made  on  behalf  of  Her  Majesty,  and  to 
make  reserves  for  certain  public  purposes. 

In  "  The  Native  Reserves  Act,  1866,"  the  preamble  sets  out 
that  lands  have  been  reserved  and  set  apart  for  the  benefit  of  the 
Natives  ;  and  two  classes  of  reserves  are  alluded  to, — first,  those  of 
land  over  which  the  Native  title  had  not  been  extinguished ;  and 
second,  those  which  had  been  actually  reserved  on  transfer  to  the 
Crown. 
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"The  Native  Lands  Act,  1867/'  section  11,  recognizes  past        1869 
reserves,  and  gives  power  to  make  new  ones  for  the  benefit  of  Natives.      Eeoina 

These  Acts  show  that  there  was  ample  power  in  the  Governor  „     '^• 
to  make  the  reserves  in  question. 

[Richmond,  J. — ^The  reserve  in  this  case  took  place  before  the 
first  legislative  action  of  the  new  Legislature  under  the  Consti- 
tution Act.] 

There  can  be  no  question  raised  on  the  declaration  as  to  the 
mode  in  which  the  reserves  were  made,  or  whether  they  were 
temporary  or  not.  It  would  be  for  the  defendant  to  set  up  such 
matter  as  that.  The  declaration  says  these  reserves  were  duly  - 
made.  It  shows  that  the  Crown,  by  reserving  the  land  in  question, 
had  afiected  it  with  a  trust.  It  had  a  legal  duty  and  power  with 
regard  to  the  land,  and  stood  in  sl  fiduciary  position  in  respect  of 
it,  although  perhaps  not  subject  to  the  ordinary  rules  affecting 
trusts. 

The  Crown,  having  taken  upon  itself  to  make  the  reserves,  must 
be  taken  to  have  withdrawn  them  from  a  position  in  which  they 
could  be  made  subject  of  a  fresh  grant. 

By  the  Instructions  of  1846,  the*^  Governor  had  no  power  to 
alienate  gratuitously,  except  in  certain  cases. 

Then  the  Instructions  of  the  7th  February,  1850,  reciting  those 
of  1846,  give  powers  relaxing  the  provisions  of  the  former  Instruc- 
tions as  to  certain  settlers  and  aborigines. 

The  Instructions  of  12th  August,  1850,  revoked  the  13th 
chapter  of  the  Instructions  of  1846  as  far  as  related  to  lands 
affected  by  contracts  between  the  New  Zealand  Company  and 
Settlers  and  the  Otago  Association. 

It  is  further  submitted  that  any  defects  of  the  declaration  in 
respect  of  the  statement  of  the  making  of  the  reserve  are  cured 
by  pleading  over. 

The  pleas  are  bad. 

TVaverSj  James  Smith,  and  Macassey,  for  the  defendant  in 
error. 

The  declaration  is  insufficient. 

The  averment  that  the  reserve  was  duly  made  is  not  sufficient. 
Reg,  V.  Inhabitants  of  Keighley  (15  L.  J.  M.  C.  102). 

The  allegation  of  trust  in  the  declaration  is  a  mere  conclusion 
of  law,  not  the  statement  of  a  fact.  Calling  a  relation  of  circum- 
stances a  trust,  will  not  make  it  one,  so  as  to  give  a  Court  of 
Equity  jurisdiction.    Jackson  v.  North  Wales  Railway  Company 
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^S69        (18  L.  J.  Chan.  911).     Now,  it  is  submitted  that  the  Governor  of 
RsoiiTA      the  Colony  had  no  inherent  power  to  make  such  reserves  as  that 
Macaxdebw  "^^'^^^o^^^  ^^  the  declaration.     His  only  powers  are  those  which 
are  directly  derived  from  the  law. 

It  is  to  be  considered,  first,  whether  the  lands  in  question  were, 
at  the  time  they  were  dealt  with,  under  the  control  of  the  Governor, 
by  virtue  of  charter  or  instructions,  as  demesne  land  of  the  Crown; 
next,  supposing  they  were,  whether  the  Governor  had  the  power  to 
make  reserves  from  them  for  the  benefit  of  Aboriginal  Natives ; 
and,  lastly,  whether  such  powers  were  duly  exercised. 

It  may  be  admitted  that  if  the  Crown  had,  by  instructions  or 
otherwise,  directed  certain  lands  to  be  set  apart  for  a  particular 
purpose,  and  they  were  so  set  aside,  it  would  be  bound  by  its  act, 
and  could  not  afterwards  do  any  act  in  derogation  of  the  reservation. 

But  in  this  declaration  it  does  not  appear  that  any  formal  act 
of  reservation  took  place.  It  is  only  averred  that  there  was  a 
proposal  and  a  recommendation,  not  that  any  formal  act  was 
done ;  and  no  formal  act  can  be  implied  from  the  use  of  the  word 
"  duly.^^ 

To  make  a  good  "  reserve,''  it  must  appear  that  land  had  been 
set  apart,  or  withdrawn,  by  some  competent  authority,  from  the 
ordinary  course  of  dealing,  under  the  provisions  of  and  in  con- 
formity with  some  law  authorizing  such  setting  apart  or  with- 
drawal, the  purpose  thereof  being  also  declared. 

With  respect  to  the  question  whether  the  land  could  be  legally 
appropriated  as  in  the  declaration  alleged,  all  the  powers  given  to 
the  New  Zealand  Company  subject  to  contracts  by  the  Act  of 
1847  were,  on  4th  July,  1850,  at  an  end,  the  charter  being  then 
surrendered;  and  the  whole  of  the  Company's  lands  in  New 
Munster  reverted  to  the  Crown,  subject  to  such  contracts  and 
engagements  as  the  Company  had  made.  One  of  these  contracts 
was  a  contract  with  the  Otago  Association  to  set  aside  land,  and 
in  it  the  site  of  Dunedin,  for  purposes  of  settlement,  and  the 
Crown  was  aware  of  this.  On  the  12th  August,  1850,  the  Crown 
issued  instructions  for  the  express  purpose  of  preventing  the  Land 
Regulations  of  1846  from  coming  into  operation. 

From  the  surrender  of  the  charter  to  the  23rd  November,  1852, 
(when  the  Otago  Association  ceased,)  the  Royal  Instructions  of 
1846  were  not  in  force;  but  from  that  date  to  the  17th  June, 
1853,  (when  the  Constitution  Act  came  into  operation,)  the  In- 
structions of  1846  might  have  been  in  force,  and  the  Crown  might 
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hare  dealt  with  the  lands.  The  movement  with  regard  to  the  ^^^^ 
reserves  in  question^  which  were  part  of  the  town  of  Dunedin,  Bbgiwa 
was  initiated  by  the  letter  of  the  9th  December^  1852^  but  the 
Govemor^s  approval  was  not  notified  till  June,  1853.  In  March, 
1853,  the  Governor  began  to  issue  regulations  as  to  reserves; 
but  it  turned  out  that  he  had  no  power  to  do  so,  and  therefore  the 
Act  of  1854  was  necessary  to.  ratify  the  acts  done  under  them. 

Neither  the  Governor  nor  the  Crown  had  power  to  deal  with 
the  town  of  Dunedin.  No  power  of  reservation  exists  with  regard 
to  lands  within  the  Otago  block. 

[Richmond,  J. — ^There  is  nothing  on  the  face  of  the  declara- 
tion to  show  that  the  land  set  apart  in  the  town  of  Dunedin  was 
part  of  the  Otago  block.] 

It  is  contended  that  no  power  is  given  to  the  Governor  by  the 
Constitution  Act  to  make  reserves.  The  powers  which  he  had 
under  the  Instructions  of  1846  he  was  bound  to  exercise  strictly 
according  to  their  provisions. 

The  restriction  in  section  14  of  chapter  13  of  the  Instructions, 
as  to  grants,  is  no  doubt  got  rid  of,  as  regards  military  settlers, 
pensioners,  and  aboriginals,  by  the  Instructions  of  February,  1850. 
But  the  17th  section  of  the  Instructions,  which  refers  to  reserves 
for  purposes  of  general  utility,  provides  the  manner  in  which  they 
are  to  be  made,  and  directs  that  "  The  Governor  or  Lieutenant- 
Governor  of  any  such  Province,  with  the  advice  of  the  Executive 
Council  thereof,  shall  in  such  charts  as  aforesaid  cause  to  be 
marked  out  and  distinguished  all  such  lands  forming  part  of  the 
demesne  of  the  Crown  as  may  be  best  adapted  for  towns,  &c.  &c., 
or  otherwise  for  purposes  of  public  utility,  and  in  which  the 
whole  population  of  the  Province,  or  a  large  number  of  its 
inhabitants,  may  have  a  common  interest,  and  the  same  are  to 
be  called  Reserved  Lands.'' 

Travers  was  here  stopped  by  the  Court. 

/.  G.  Allan,  in  reply,  was  called  on  to  support  the  declara- 
tion. 

The  reserve  in  question  came  within  section  17  of  chapter  13  of 
the  Instructions  of  1846.  It  was  made  for  a  purpose  of  public 
utility,  for  the  public  accommodation  of  a  large  number  of  the 
inhabitants  of  the  Province.  The  words  are  large  enough  to 
include  a  reserve  for  the  benefit  of  Natives  specially. 

[Travers. — I  contend  they  cannot  be  narrowed  to  include 
benefit  to  a  class  only.] 


V. 
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1869  [Richmond,  J. — ^The  language  of  the  Acts,  both  before  and 

-REQjyl  after  the  grant,  expressly  refers  to  reserves  for  the  use  of  aboriginal 
Natives.  The  Constitution  Act  itself,  section  74,  expressly 
recognizes  the  existence  of  such  reserves.  The  fair  construction 
of  the  declaration  is  that  the  reserve  was  a  general  Native  reserve 
for  a  landing-place.] 

If  the  Governor  had  the  right  to  make  the  reserve,  it  is  not 
necessary  to  show  in  the  declaration  how  it  was  done.  The  right 
is  evidenced  by  the  admissions  in  the  Constitution  Act  and  the 
other  Acts  cited. 

But  whether  the  Governor  had  a  right  or  not  to  make  the 
reserve,  he  had  accepted  a  trust  on  behalf  of  the  Crown,  and  had 
no  power,  in  derogation  of  it,  to  make  a  Crown  Grant  to  these 
parties.  It  cannot  be  contended  that  the  Governor  had  no  power 
in  law  to  make  any  reserves ;  but  that  would  seem  to  be  a  necessary 
result  from  a  decision  that  the  declaration  is  bad.  The  pleas  may 
be  looked  at  to  help  the  declaration. 

Arney,  C.J. — ^We  think  it  better  to  dispose  of  this  case  at 
once,  because  we  are  unanimously  of  opinion  that  the  declaration 
is  bad.  Assuming  that  there  was  power  in  the  Governor  to  make 
reserves  of  this  description  for  the  use  of  the  aboriginal  inhabi- 
tants, and  that  this  particular  reservation  comes  within  the  powers 
which  he  possessed,  and  assuming  that  those  powers  are  referable 
to  the  17th  clause  of  the  13th  chapter  of  the  Royal  Instructions 
of  1846,  it  is  our  opinion  that  the  declaration  ought  to  show  that 
the  Governor  was  acting  legally, — that  the  reserves  were  made 
within  the  law.  The  declaration  merely  sets  out  certain  facts 
which  are  to  be  treated  as  aiding  the  allegation  that  these  lands 
had  a  trust  fixed  upon  them,  and  showing  that  the  Governor  had 
authority  to  make  reserves.  I  think  the  declaration  is  defective  in 
regard  to  the  making  of  the  reserves,  and  that  the  defect  is  not 
aided  by  the  general  allegation  that  the  reserve  was  '^  duly  '^  made ; 
nor  does  it  show  that  the  land  was  impressed  with  a  trust.  These 
are  mere  allegations  of  matter  of  law,  and  no  more.  Then  it  is 
said  that  the  defect  is  cured  by  the  pleading  over.  Now,  that 
might  be  the  case  if  in  the  plea  there  was  any  express  averment 
that  supplied  the  defects ;  but  I  fail  to  find  any  such  averment. 
The  averment  in  the  eleventh  paragraph  of  the  plea  amounts 
simply  to  this,  that  the  recommendations  of  Mr.  Mantell  were 
made  in  ignorance.  I  cannot  see  how  such  an  averment  can  be 
said  to  supplement  the  defective  allegations  in  the  declaration,  and 
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make  the  averment  of  "  duly  made  ^'  equivalent  to  an  averment  of        1869 
the  reserve  having  been  made  in  accordance  with  the  requirements      eegina 
of  the  law.  ,,     ^' 

Johnston,  J. — As  I  understand  the  case,  the  only  two  grounds 
on   which   it  has    been    suggested   that    this   reservation   could 
be  valid,  are,  first,  that  the  making  of  the  reserve  might  come 
under  the  17th  section  of  the  13th  chapter  of  the  Instructions 
of  1846;    and,  second,  if  not,  that  inasmuch  as  other  statutes 
bearing  on  the  subject  have  spoken  of  reserves  as  made  by  the 
Governor,  it  must  be  assumed  that  he  had  power  to  make  them. 
I  need  hardly  refer  to  the  argument  of  the  learned  counsel  for  the 
plaintiff  in  error  as  to  the  construction  to  be  put  upon  the  recital 
in  the  Constitution  Act,  to  the  effect  that  the  power  contended  for 
must  be  taken  to  exist,  because  it  is  impliedly  affirmed  therein, 
but  may  say  that,  even  if  the  learned  counsel  had  shown  that 
the  Governor  had  such  power,  it  cannot  for  a  moment  be  con- 
tended that  he  had  unlimited  license  to  do  what  he  liked  with  the 
Waste  Lands  of  the  Crown.     The  learned  counsel  being  asked  to 
support  the  declaration,  does  so  by  saying  that  the  allegation  of 
reservation  may  be  supported  under  the  17th  section  of  the  13th 
chapter  of  the  Instructions  of  1846 ;  and  I,  for  one,  should  be  very 
sorry  to  say  that  such  a  grant,  if  properly  made,  might  not  be  so 
supported.     I  can  very  well  understand  that  the  granting  of  land 
in  European  towns  to  Natives — possibly  to  Natives  resident  in  the 
neighbourhood,  who  necessarily  would  have  business  in  the  town 
— might  be  not  for  their  advantage  only  but  for  that  of  the  com- 
munity generally.     Therefore  I  do  not  for  a  moment  doubt  that  it 
would  be  possible  to  make  a  grant  to  a  body  of  Natives — not 
merely  particular  Natives,  but  a  body  of  Natives  inhabiting  the 
district — for  some  such  purposes  as  those  alleged,  and  that  such 
a  grant  might  come  within  the  spirit  and  language  of  the  17th 
section ;   but,  in  order  to  bring  it  within  that  section,  it  must  be 
shown  that  the  title  was  rightly  conveyed.     The  power  in  question 
is   not  given   to  the   Governor   alone,  but   to   the   Governor  or 
Lieutenant-Governor  of  the  Province,  with  the  advice  and  consent 
of  the  Executive  Council.     Therefore,  if  it  be  necessary  to  allege 
the  title  in  pleading,  it  certainly  ought  to  be  shown  that  the  making 
of   the  reserve   was  by  the    Governor,  with  the  advice  of  the 
Executive  Council.     Now,  there  is  no  allegation  that  it  was  so 
made,  and  it  is  only  contended  that  the  allegation  is  not  incon- 
sistent with  the  reserves  having  been  made  with  the  advice  of  the 
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1869        Executive  Council.     The  declaration  does  not  say  that  the  matter 
Brgina      ^^  submitted  to  the  Council^  and  that  they  approved  of  it.     It 
-  _     ^-  is  merely  stated  in  the  letter  of  Mr.  Domett,  which  is  set  forth, 

that  His  Excellency  the  Governor  approved  of  th^  reserve  being 
made.  There  was,  therefore,  in  my  opinion,  a  substantial  omb- 
sion  in  the  declaration^  showing  a  defect  in  the  title  under  the 
17th  section.  Supposing  the  reserve  had  been  made  by  deed  or 
otherwise,  if  it  was  de  facto  done  by  the  Governor  without  the 
consent  of  the  Executive  Council,  the  deed  would  be  void.  I 
think,  therefore^  there  ought  to  have  been  an  allegation  that  such 
consent  had  been  obtained.  But  it  is  contended  that  there  are 
some  allegations  in  the  plea  which  would  cure  the  omission.  I  am 
not  prepared  to  say  that  this  is  a  kind  of  omission  which  could  be 
cured  by  plea,  although  it  might  be  by  verdict;  but,  granting 
for  a  moment  that  it  is,  I  am  clearly  of  opinion  that  this  is  not 
merely  a  formal  omission  in  stating  a  good  title^  but  that  it  is  a 
substantial  defect  in  setting  up  a  title  which  has  not  been  shown 
to  be  good.  Then,  giving  the  fullest  scope  to  the  few  authorities 
which  can  be  cited  on  the  subject,  and  which  all  relate  to  the 
pracidce  of  pleading  in  old  times,  a  pleading  or  any  of  its  allega- 
tions can  only  be  appealed  to  for  curing  an  omission  in  a  former 
pleading  where  there  is  an  express  allegation  to  rely  upon,  as,  for  ex- 
ample, if  in  this  case  it  had  been  alleged  in  the  plea  that  the  reserve 
was  made  by  the  Governor  with  the  advice  of  his  Executive  Council. 
No  such  allegation  exists,  and  it  is  very  doubtful  whether  there  is 
any  ground  for  the  averment  in  the  declaration  that  the  reserve  was 
actually  made.  Again,  looking  at  the  terms  of  the  17th  section 
of  the  13th  chapter  of  the  Instructions  of  1846, 1  see  that  the  mode 
of  making  the  reservation  is  mentioned.  That,  probably,  ought  to 
have  been  set  out  in  the  pleading,  although  it  may  be  that  the 
doctrine  of  curing  an  insufficient  declaration  by  pleading  over  would 
be  a  good  answer  to  an  objection  to  such  an  omission  as  that. 
It  may  be  said  that  this  was  not  so  essential  a  matter  as  to  make 
it  absolutely  necessary  to  state  it  in  the  title.  The  subject  having 
arisen  in  the  early  part  of  the  argument,  I  put  a  question  to  the 
learned  counsel  for  the  plaintiff  in  error  as  to  the  legal  definition  of 
a  reserve,  but  failed  to  get  an  answer.  I  now  find  that  the  question 
is  answered,  to  a  considerable  extent,  by  this  very  17th  section.  It 
shows  that  a  reserve  is  made  by  a  particular  mode  of  setting  apart 
a  piece  of  land  for  the  benefit  of  the  public :  "  The  Governor 
or  Lieutenant-Governor  of  any  such  Province,  with  the  advice 
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of  the  Executive  Council  thereof,  shall,  in  such  charts  as  aforesaid,  1^9 
cause  to  be  marked  out  and  distinguished  all  such  lands  situated  Bbgina 
within  and  forming  part  of  the  demesne  lands  of  the  Crown,  as 
may  appear  best  adapted  for  the  site  of  future  towns/'  &c.,  &c. ; 
"  or  otherwise  for  any  purpose  of  public  utility,  convenience,  or 
enjoyment,  in  which  either  the  whole  population  of  the  Province 
or  any  large  number  of  the  inhabitants  thereof  may  have  a  com- 
mon interest — all  of  which  lands  shall  be  called  and  known  by  the 
name  of  reserved  lands/' 

We  know,  therefore,  the  act  of  reservation  necessary  under  this 
section ;  namely,  the  marking  and  distinguishing  on  the  statutory 
charts.  Now,  it  may  be  that  if  the  objection  taken  to  the 
declaration  had  been  that  this  mode  of  statutory  reservation  ought 
to  have  been  set  out  and  was  not,  it  might  fairly  have  been  argued 
within  the  scope  of  the  authorities  cited  by  the  learned  counsel 
for  the  plaintiff  in  error,  that  the  allegation  in  the  plea  that  the 
reserves  were  made  de  facto,  might  have  bsen  sufficient  to  show 
that  they  were  made  according  to  law.  However,  it  is  not 
necessary  to  decide  that  question  now.  I  am  only  drawing 
attention  to  the  distinction  between  that  which  is  a  formal  omis- 
sion in  the  setting  out  of  a  good  title,  and  the  substantial  omission 
of  that  which  is  necessary  to  give  legal  effect  to  the  acts  done. 

Under  the  circumstances,  the  Court  has  no  option  but  to  hold 
that  the  declaration  is  bad. 

I  do  not  think  it  follows  that  the  result  pointed  out  by  the 
learned  counsel  is  likely  to  take  place  ;  namely,  that  by  holding 
this  declaration  bad  we  shall  be  affirming  that  the  Governor  had 
no  power  to  make  such  reserves,  or  that  there  are  no  reserves  made 
by  law  such  as  were  contemplated  by  the  recital  to  the  Constitution 
Act,  by  the  Public  Reserves  Act,  and  by  the  Native  Reserves  Act. 

Gressox,  J. — I  merely  have  to  say  that  I  concur  in  the 
opinions  expressed  by  His  Honor  the  Chief  Justice,  and  by  my 
brother  Johnston,  and  also  in  the  proposition  laid  down  by  the 
learned  counsel  for  the  defendant  in  error.  I  think  it  was 
incumbent  on  the  plaintiff  to  show  that  the  Governor  had  power 
to  make  this  reserve,  and,  if  he  had  that  power,  that  it  was  duly 
exercised.  I  consider  that  he  has  failed  to  show  both,  and  I  do 
not  think  that  the  defect  in  the  declaration  was  cured  by  the 
pleading  over.  I  concur  with  my  brother  Johnston  that  it  is 
quite  possible  that  these  reserves  might  have  come  within  the 
character  of  the  reserves  mentioned  in  the  13th  chapter  of  the 
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'^^^        Royal  Instructions  of  1846.     I  do  not  see  that  the  fact  of  the 

Eegina      words  "  certain  Natives  ^'  being  used  in  the  first  letter  set  out 

Macixdbew  ^^^^>  when  the  word  "  Natives  ^^  is  used  in  the  subsequent  letter, 

would  have  shown  that  the  purpose  was  of  a  character  for  which  a 

reserve  could  not  be  made,  but  I  think  that   upon   the   other 

branches  of  the  case  the  plaintifi^  has  wholly  failed. 

Richmond,  J. — I  have  only  to  obsene  that  in  this  case  the 
Court  has  necessarily  assumed  that  the  power  of  the  Grovemor, 
with  the  advice  of  the  Executive  Council,  to  make  such  reserves 
as  these,  depended  upon  the  Royal  Instructions  of  1846.  I  believe 
I  express  the  opinion  of  the  whole  Court  when  I  say  that,  although 
we  have  necessarily  pressed  upon  that  point,  we  have  in  the  course 
of  the  argument  felt  that  the  Instnictions  of  1846  did  not  regu- 
late the  matter.  But  we  are  obliged  to  consider  the  declaration 
upon  the  assumption  that  the  Governor's  power  in  the  matter 
would  be  derived  from  those  Instructions.  There  is  no  allegation 
upon  the  face  of  the  declaration  showing  that  the  lands  in  contest 
formed  part  of  the  Otago  block.  Had  it  anywhere  appeared  upon 
that  part  of  the  record  which  we  have  had  to  consider  that  such 
was  the  case,  then,  no  doubt,  the  case  would  have  been  open  to  a 
different  construction.  It  is  not  likely,  however,  that  would  have 
profited  the  plaintiff  in  any  way. 

Ward,  J.,  concurred. 


Oc/.  20,21, 22,       The  MAYOE,  &o.,  KAIAPOT,  Appellakts  ;  J.  BESWICK,  BEBFOin>xirc. 

^^'  Action  hy  individwd^for  particttlar  damage^  canted  hy  obstruction  to  a  Public 

Navigable  River. 

In  order  to  maintain  an  action  for  damage  resulting  from  a  public  nuisance,  the 
plaintiff  must  aver,  and  prore,  some  particular,  actual  and  direct — (and  not  conse- 
quential only) — injury  to  himself,  differing,  not  merely  in  degree,  from  that  which  the 
public  has  sustained. 

The  declaration  stated  that  the  plaintiff  was  tenant  to  the  defendants  of  a  wharf 
abutting  on  a  navigable  river,  and  carried  on  business  there,  and  that  he  had  a  right 
of  free  passage  and  navigation  in  his  business  as  a  coal  and  grain  merchant,  for  his 
vessels  to  come  and  go,  and  load  and  unload,  at  the  wharf;  and  that  the  defendants 
wrongfully  constructed  and  maintained  a  bridge  across  the  river  which  obstructed 
the  navigation,  per  quod  the  plaintiff  was  hindered  in  the  enjoyment  of  his  wharf 
and  carrying  on  his  trade,  and  was  thereby  deprived  of  great  gains  and  profits. 

The  plaintiff  gave  evidence,  at  the  trial,  tliat  a  vessel  going  to  his  wharf  had  been 
stopped  by  the  bridge,  that  he  had  been  obliged  to  land  coal  below  the  bridge  at  an 
increased  expense  of  Is.  to  Is.  6d.  a  ton,  and  that  up  to  the  commencement  of  the 
action  he  estimated  his  loss  to  business  generally  as  at  least  £300. 

Held  (Johnston,  J.,  duUtante)^  1.  That  the  declaration  showed  no  cause  of 
action ;  and  2.  That  the  evidence  proved  no  cause  of  action. 
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This  was  an  appeal  by  the  defendants  in  the  Court  below,  under        ^^^ 
the  provisions  of  "  The  Court  of  Appeal  Act,  1862/'  against  the  the  Matob, 
decision  of  the  Supreme  Court,  Canterbury  District,  in  discharging  ^^  ^^i^oi, 
a  rule  granted  by  that  Court,  on  the  23rd  day  of  March,  1869,  to    Bebwiok. 
set  aside  the  verdict  obtained  by  the  respondent  on  the  trial  of  the 
cause,  and  to  enter  the  same  for  the  appellants,  or  for  a  new  trial. 
The  declaration  stated — 

1.  That  the  Town  of  Kaiapoi,  &c.  {describing  its  boundaries), 
was,  by  Proclamation  of  the  Superintendent  of  the  Provincial 
Council  of  the  Province  of  Canterbury,  by  and  with  the  advice 
of  the  Executive  Council  thereof,  under  the  provisions  of  an  Act 
of  the  Superintendent  and  Provincial  Council  of  the  Province  of 
Canterbury,  passed  in  the  24th  year  of  the  reign  of  Her  present 
Majesty,  intituled  "The  Municipal  Council  Ordinance,  Session 
XIV.,  No.  2/*  upon  the  receipt  of  a  petition  signed  by  not  less 
than  100  householders,  residents  within  the  said  Town  of  Kaiapoi, 
declared  a  Municipal  District,  by  the  name  of  the  District  of 
Kaiapoi. 

2.  That  such  Proclamation  was  published  in  the  Government 
Gazette  of  the  said  Province  of  Canterbury,  on  the  81st  day  of 
October,  1864. 

3.  That  a  Council  for  the  said  Municipal  District  was  duly 
elected  as  by  the  said  Ordinance  required. 

4.  That  the  said  Council  entered  into  an  agreement  with  the 
plaintiff  in  the  words  and  figures  following : — 

Memorandum  of  Agreement  made  thia  18th  day  of  Norember,  1867,  between  the 
Kaiapoi  Municipal  Councili  incorporated  under  the  provisions  of  "  The  Municipal 
Council  Ordinance,  Session  XIV.,  No.  2  "  (hereinafler  called  the  Council),  on  behalf 
of  themselres  and  their  successors,  of  the  one  part,  and  Joseph  Beswick,  of  Kaiapoi,  in 
the  Province  of  Canterbury,  commission  agent,  on  behalf  of  himself,  his  heirs,  executors, 
and  administrators,  of  the  other  part,  whereby  the  said  Council  agrees  (so  far  as  they 
lawfully  can  or  may,  but  not  further  or  otherwise),  to  grant,  and  the  said  Joseph 
Beswick  agrees  (so  soon  as  the  improvements  hereinafter  mentioned  are  completed)  to 
accept,  and  also  to  execute  a  counterpart  thereof,  a  lease  of  all  that  parcel  of  land  situate 
and  fronting  upon  the  north  side  of  Baven  Street,  in  Kaiapoi  aforesaid,  commencing  at 
a  point  about  300  links  distant  from  the  western  corner  of  the  approach  to  the  swing- 
bridge  along  the  north  side  of  Baven  Street,  and  northerly  therefrom  at  right  angles 
on  the  western  side  47  links,  and  on  the  western  side  55  links,  as  the  same  is  more 
particularly  delineated  in  the  plan  hereon,  together  with  all  the  appurtenances 
thereto  belonging,  for  a  term  of  seven  years,  to  be  computed  from  the  25th  day  of 
October,  last  past,  at  the  clear  yearly  rental  of  £4  2s.  6d.,  to  be  payable  quarterly. 
It  is  agreed  between  the  said  parties  hereto  that  the  said  lease  shaU  contain,  on  the 
part  of  the  lessee  or  tenant,  his  executors,  administrators  or  assigns  (in  addition  to 
the  covenants  to  be  herein  implied  on  his  and  their  part),  covenants  to  pay  all  rates 
and  other  aftsesaments  to  be  rated  or  assessed  on  the  said  premises.    Not  to  put  up 
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1869         anj  buildings  or  other  erections  within  ten  feet  of  the  north  side  of  Raren  Street 
"~;      ~~  aforesaid.   Not  to  assign,  lease  or  underlet  the  premises,  or  any  pait  thereof,  without 

.       Kaiapoi  ^^®  consent  in  writing  of  the  said  Council,  which  consent  shall  be  needed  for  erery 
9,  subsequent  assignment,  lease,  or  underlease — and  for  CTerj  such  consent  one  guinea 

Bbswick.  shall  be  paid  to  the  said  Council.  Not  to  carry  on,  or  permit  to  be  carried  on,  any 
noxious,  noisome  or  stinking  trade  or  business  on  the  premises  or  any  part  thereof. 
To  erect  buildings  or  other  improvements  attached  to  the  freehold  of  the  said  pre- 
mises by  the  25th  day  of  April  next,  of  the  yalue  of  £75  at  the  least.  Not  to  erect 
any  buildings  or  make  any  works  on  the  said  premises,  except  under  the  proTisions  of 
the  Municipal  Council  Ordinance.  Not  to  carry  out  any  works  into  the  rirer,  except 
such  as  shall  be  approved  of  by  the  CouncU  ;  and  especially  to  submit  all  plans  of 
buildings,  jetties,  wharves,  and  other  works,  before  commencing  the  same.  It  is 
further  agreed  that  the  said  Council  shall  not  be  required  to  show  their  title  to 
grant  the  said  lease ;  and  that  no  suit  or  action  shall  lie  against  the  said  Council, 
either  at  law  or  in  equity,  at  the  suit  of  the  said  Joseph  Beswick,  his  heirs,  executors, 
or  administrators,  should  the  title  prove  defective,  or  should  the  said  Council  be  by 
any  means  debarred  or  hindered  from  granting  a  lease  thereof.  And  also  that  until 
the  said  Joseph  Beswick  shall  be  legally  evicted  from  the  possession  of  the  said  pre- 
mises hereby  agreed  to  be  demised,  he  shaU  pay  to  the  said  Council,  as  and  by  way 
of  rent,  until  the  said  lease  be  executed  as  aforesaid,  the  sum  of  £4  2s.  6d.,  bj  equal 
quarterly  portions,  on  the  25th  day  of  January,  April,  July,  and  October  in  every 
year  while  he  shall  remain  in  possession  of  the  premises.  And  until  such  eviction  as 
aforesaid,  and  on  non-payment  thereof  by  the  space  of  twenty-one  days,  the  same  shall 
be  recoverable  in  like  manner  as  rent  in  arrear  by  demise,  and  that  too  without  the  said 
Council  being  required  to  show  or  produce  any  title  to  the  said  premises  hereby 
agreed  to  be  demised.  In  witness  whereof  the  said  Council  have  hereunto  caused 
their  Common  Seal  to  be  affixed,  and  the  said  Joseph  Beswick  hath  hereunto  sub- 
scribed his  name,  the  day  and  year  first  before  written. 

Sealed  with  the  Common  Seal  of  the  said  Council,  in  "i  /r  a  ^ 

the  presence  of  Charles  E.  Dudley,  Clerk  to  R.M.C.  ) 
Signed  by  the  said  Joseph  Beswick,  in  the  presence ")  TQg«pw  Bihwtpt 
of  Charles  E.  Dudley,  Clerk.  ) 

5.  That  immediately  upon  the  execution  of  the  said  agreement 
the  plaintiff  entered  upon  the  possession  of  the  parcel  of  land 
agreed  to  be  leased  to  him  by  the  said  Kaiapoi  Municipal  Council^ 
as  in  the  said  agreement  mentioned;  and  from  thence  hitherto 
hath  continued  in  and  still  retains  such  possession^  and  has  pmd 
the  rent  therein  reserved  to  the  said  Kaiapoi  Municipal  Council. 

6.  That  a  wharf  is  erected  upon  the  said  parcel  of  land  in  the 
said  agreement  mentioned^  which  said  wharf  and  parcel  of  land 
adjoin  to  and  abut  upon  a  certain  navigable  river  called  the 
Waimakariri. 

7.  That  the  plaintiff  carried  on  the  business  or  trade  of  a  coal 
and  grain  merchant,  and  of  right  had,  and  still  ought  to  have,  a 
free  passage  and  navigation  along  the  said  river  for  ships,  vessels, 
and  craft,  going  to,  staying  at,  or  returning  from  the  said  wharf 
to  load  and  unload. 
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8.  That  the  said  Kaiapoi  Municipal  Council^  on  or  about  the        1869 
27th  day  of  February,  1868,  and  from  thence  till  the  constitution  thb  Mayob, 
of  the   said  district   into  a  borough,  as  hereinafter  mentioned,  **•»  ^^^^h 
wrongfully  and  injuriously  constructed  and  maintained  a  bridge     Beswick. 
across  the  said  river,  and  thereby  greatly  obstructed  and  impeded 

the  navigation  thereof,  whereby  the  plaintiff  was  hindered  from 
possessing  and  enjoying  the  said  wharf  and  parcel  of  land,  and 
from  carrying  on  his  trade  and  business  there,  in  so  ample  a  man- 
ner as  he  otherwise  would  and  might  have  done,  and  was  thereby 
deprived  of  divers  gains  and  profits. 

9.  That  on  or  about  the  2nd  day  of  June,  1868,  the  district 
comprised  within  the  town  of  Kaiapoi  was  constituted  a  borough, 
under  the  provisions  of  an  Act  of  the  General  Assembly  of  New 
Zealand,  passed  in  the  thirty-first  year  of  the  reign  of  Her  present 
Majesty  Queen  Victoria,  intituled  "  The  Municipal  Corporations 
Act,  1867,'^  and  have  from  thence  hitherto  conducted  the  business 
of  the  said  borough,  under  the  title  of  the  Mayor,  Councillors,  and 
Burgesses  of  the  Borough  of  Kaiapoi. 

10.  That  the  plaintiff  has  paid  to  the  Mayor,  Councillors,  and 
Burgesses  of  the  Borough  of  Kaiapoi,  constituted  a  borough 
under  the  provisions  of  the  last-mentioned  Act,  the  rent  accruing 
due  under  the  said  agreement  since  the  constitution  of  the  said 
borough  under  the  said  last-mentioned  Act. 

Wherefore  the  plaintiff  claims  to  recover  the  sum  of  jE250. 
And  the  plaintiff  further  claims  that  the  defendants  may  be  re- 
strained by  the  perpetual  injunction  of  this  honorable  Court 
from  impeding  and  obstructing  the  navigation  of  the  said  river. 

Notice. — That  the  plaintiff  seeks  to  recover  the  further  sum  of 
£250  for  damage  sustained  by  him  ia  respect  of  certain  premises 
in  the  town  of  Kaiapoi,  of  which  he  is  possessed  for  a  term  of 
years,  and  which  are  in  close  proximity  to  and  used  by  the  plain- 
tiff with  the  said  parcel  of  land  and  wharf,  and  have  been  greatly 
deteriorated  in  value  as  business  premises,  and  to  the  plaintiff  in 
his  said  business,  by  the  obstruction  of  the  navigation  of  the  said 
river. 

To  this  the  defendants  below  (now  appellants)  pleaded — 

1.  That  they  deny  all  the  material  allegations  contained  in  the 
6th,  7th,  and  8th  paragraphs  of  the  plaintiff's  declaration. 

2.  And  for  a  further  plea  the  defendants  say — 

That  the  bridge  in  the  plaintiff's  declaration  mentioned,  was 
constructed  and  erected  by  the  Provincial  Oovemment  of  the 
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1869  Province  of  Canterbury  in  or  about  the  year  1868,  under  and  by 
Thb  Matos,  virtue  of  the  provisions  of  an  Ordinance  of  the  Superintendent 
Ac,  Kaiapoi,  and  Provincial  Council  of  the  said  Province  intituled  "  The  Kaiapoi 
Beswick.  Bridge  Ordinance,  1863/'  and  that  before  and  at  the  time  of  the 
construction  and  erection  of  the  said  bridge  the  plaintiff  was,  and 
from  thence  until  the  making  of  the  agreement  in  the  declaration 
mentioned  continued  to  be,  a  resident  in  the  district  of  Kaiapoi, 
and  had  notice  of  the  construction  and  erection  of  the  said  bridge ; 
and  that  after  the  making  of  the  said  agreement,  and  while  the 
plaintiff  was  in  possession  of  the  land  in  the  declaration  mentioned » 
that  is  to  say,  on  or  about  the  5th  day  of  February,  1868,  the 
said  bridge  was  injured  and  damaged  by  a  flood  in  the  said  river, 
and  the  said  Kaiapoi  Municipal  Council,  in  order  to  keep  the  said 
bridge  open  for  public  traffic  by  the  residents  in  the  said  district 
of  Kaiapoi  and  the  general  public,  and  to  protect  the  lives  of  the 
said  residents  and  public,  repaired  the  damages  done  by  the  said 
flood,  but  so  as  not  to  cause  any  greater  obstruction  of  the  naviga- 
tion of  the  said  river  than  theretofore  existed ;  and  the  whole  of 
the  grievances  complained  of  in  the  declaration  were  occasioned 
by  the  said  flood,  and  by  the  repairing  of  the  said  bridge  in  manner 
and  for  the  purposes  aforesaid ;  and  that  the  plaintiff  always  had 
notice  of  the  premises  herein  mentioned ;  and  that  the  said  Kaiapoi 
Municipal  Council  did  the  acts  complained  of  with  the  knowledge, 
acquiescence,  and  consent  of  the  plaintiff,  and  upon  the  faith  that 
the  plaintiff  so  knew  of  and  acquiesced  in  and  consented  to  the 
erection  of  the  said  bridge,  and  the  repairing  of  the  same  in 
manner  aforesaid. 

Notice. — ^That  the  defendants  will  tender  evidence,  in  mitiga- 
tion of  damages, 

That  at  the  time  the  plaintiff  entered  into  the  agreement 
in  the  declaration  set  forth,  the  plaintiff  knew  of  the  erection  of 
the  said  bridge,  and  entered  into  possession  of  the  land  comprised 
in  the  said  agreement  with  full  knowledge  that  the  Kaiapoi  Muni- 
cipal Council  had  not  power  to  let  the  said  land  to  the  plaintiff ; 
and  that  the  acts  complained  of  did  not  obstruct  the  navigation  of 
the  River  Waimakanri  to  a  greater  extent,  after  the  commission  of 
such  acts,  than  the  previous  erection ;  and  that  the  plaintiff  was 
not,  in  consequence  of  such  acts,  prevented  from  carrying  on  his 
business  in  a  less  ample  manner  than  at  the  time  he  entered  into 
'^  such  agreement. 

The  plaintiff  below  (now  respondent)  replied  : — 
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1.  That  he  does  not  know  whether  the  said  bridge  was  con-        1869 
structed  and  erected  by  the  Provincial  Government  of  the  Pro-  the  Mayor, 
vince  of  Canterbury  under  and  by  virtue  of  the  provisions  of  the  ^^  "^^^^oi. 
said  Ordinance.  Beswioe. 

2.  That  the  said  Kaiapoi  Municipal  Council  did  not  repair  the 
damages  done  by  the  said  flood  to  the  said  bridge  so  as  not  to 
cause  any  greater  obstruction  of  the  navigation  of  the  said  river 
than  theretofore  existed ;  and  no  part  of  the  grievances  complained 
of  were  occasioned  by  the  said  flood. 

3.  That  the  Kaiapoi  Municipal  Council  did  not  commit  the 
acts  complained  of  with  the  knowledge^  acquiescence^  and  consent 
of  the  plaintiff. 

The  following  issues  were  thereupon  settled  (that  is  to 
say) : — 

1.  Was  a  wharf  erected  upon  the  parcel  of  land  in  the  agree- 
ment in  the  declaration  mentioned  at  the  time  of  the  alleged 
grievances  ? 

2.  Did  such  wharf  adjoin  to  and  abut  upon  a  certain  navigable 
river  called  the  Waimakariri  ? 

3.  Did  the  plaintiff^  at  the  time  of  the  said  alleged  grievances^ 
carry  on  the  business  or  trade  of  a  coal  and  grain  merchant ;  and 
had  he  of  right  a  free  passage  and  navigation  along  the  said 
river  for  ships,  vessels,  and  craft  going  to,  staying  at,  or  returning 
from  the  said  wharf  to  load  and  unload  ? 

4.  Did  the  Kaiapoi  Municipal  Council,  on  or  about  the  27th 
day  of  February,  1868,  and  from  thence  till  the  constitution  of 
the  district  of  Kaiapoi  into  a  borough,  wrongfully  and  injuriously 
construct  and  maintain  a  bridge  across  the  said  river,  and  thereby 
greatly  obstruct  and  impede  the  navigation  thereof?' 

5.  Was  the  plaintiff  thereby  hindered  from  possessing  and 
enjoying  the  said  wharf  and  parcel  of  land,  and  from  carrying  on 
his  trade  and  business  there  in  so  ample  a  manner  as  he  otherwise 
would  and  might  have  done ;  and  was  he  thereby  deprived  of  divers 
gains  and  profits  ? 

6.  Was  the  said  bridge  erected  by  the  Provincial  Government 
of  the  Province  of  Canterbury,  in  or  about  the  year  1863,  under 
and  by  virtue  of  the  provisions  of  an  Ordinance  of  the  Super- 
intendent and  Provincial  Council  of  the  said  Province,  intituled 
''  The  Kaiapoi  Bridge  Ordinance,  1863''  ? 

7.  Did  the  said  Kaiapoi  Mtmicipal  Council  repair  the  damage 
to  the  said  bridge  occasioned  by  the  said  flood,  so  as  not  to  cause 

VOL.  I.— Pabt  3.  26 
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1869        any  greater  obstruction  of  the  navigation  of  the  said  river  than 
The  Matok,  theretofore  existed  ? 
&o.,  Eaiafoi.        8^  Djj  the  Kaiapoi  Municipal  Council  commit  the  grievances 

Vm 

Bxswicx.     complained  of  with  the  knowledge^  acquiescence^  and  consent  of 
the  plaintiff? 

9.  Is  the  plaintiff  entitled  to  any  and  what  amount  of 
damages  ? 

The  case  was  tried  before  Gresson,  J.,  at  Christchurch,  in 
March,  1869,  and  there  was  a  verdict  for  the  plaintiff  on  all  the 
issues  ? 

The  following,  with  other  evidence,  was  given  by  the  plaintiff, 
Joseph  Beswick : — 

I  remember  erection  of  Kaiapoi  bridge,  in  1863  or  early  in  1864.  It  was  finished. 
It  was  a  swing-bridge,  and  swing  was  kept  open  by  contractor  till  the  money  was  paid. 
It  was  opened  from  time  to  time,  as  required.  It  nerer  ceased  to  be  a  swing  till 
part  of  the  bridge  was  swept  away  by  the  flood ;  that  was  5th  Febraary,  1868. 
The  flood  carried  away  part  of  the  permanent  part  of  the  bridge,  not  the  swing. 
After  that,  ressels  could  pass  and  repass  without  difficulty  through  the  opening  made. 
The  swing  part  was  a  little  displaced.  A  temporary  bridge  was  erected  in  place  of 
the  part  carried  away. 

That  temporary  bridge  has  remained  ever  since.  Mr.  Bowmaker  was  the  con- 
tractor. Tbe  efiect  of  the  newly-eractcd  part  was,  that  no  vessels  could  come  through. 
I  protested  yerbally  to  indiyidual  members  against  that  part  of  the  bridge  being  put 
Qp,  and  by  letter  to  the  Council.     The  work  went  on  notwithstanding. 

The  navigation  was  closed  after  the  completion  of  the  work.  It  has  not  been 
open  since,  to  my  knowledge.  I  have  applied  to  have  it  open — I  believe  both  before 
and  after  action.  It  was  notorious  that  it  could  not  be  opened.  I  have  a  wharf  on 
land  pointed  out  to  me  by  Clerk  of  Council  as  the  place  for  the  wharf.  I  have  been 
in  possession  of  it  since  date  of  the  agreement.  It  was  erected  by  Bowmaker  for  me, 
at  a  cost  of  about  £35.  The  wharf  is  above  the  bridge.  I  occupy  business  premises  at 
Kaiapoi,  above  the  bridge ;  wharf  is  connected  with  my  business  premises  by  a 
tramway ;  my  business  is  wharfinger,  grain  and  coal  merchant,  and  commission 
business.  Before  the  bridge  was  closed,  vessels  coming  up  loaded  at  my  wharf. 
The  '*  Coomerang  "  had  depth  of  water,  but  could  not  get  through  swing.  Ordinary 
coasting  craft  could  come  to  my  wharf  j  the  "  Gazelle  "  and  "  Moa  "  have  both  been  up 
to  my  wharf.  Since  closing  of  bridge,  I  have  had  occasion  for  vessels  to  come  to  mj 
wharf.  Immediately  after  the  bridge  was  closed,  I  had  a  cargo  of  timber  offered 
me  by  Mr.  Birch  on  exceedingly  favourable  terms,  which  I  declined,  simply  from  the 
fact  that  I  could  not  get  it  to  wharf,  save  at  expense  of  cartage,  which  would  hare 
taken  ofi*  profit,  or  I  should  have  had  to  put  it  on  land  on  which  I  should  be  tres- 
passing.    I  am  quite  sure  that  £500  would  not  cover  my  loss. 

In  landing  coal  below  the  bridge  I  have  to  discharge  it  into  carts,  which  makes  a 
difibrence  of  from  Is.  to  Is.  6d.  per  ton.  Up  to  September,  1868,  from  closing  of 
bridge,  I  estimate  the  loss  to  my  business  generally  at  at  least  £300. 

I  took  the  premises  occupied  in  connection  with  tramway  for  a  term  of  yean» 
with  purchasing  clause. 

I  think  the  premises  deteriorated  in  value  immediately  on  closing  of  bridge  to  at 
least  £200. 

When  I  took  premises  in  agreement,  there  was  a  tramway  going  from  my  store  to 
the  edge  of  the  river  bank.     Before  I  did  anything  to  it,  veaseli  landed  at  tramway. 
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(I  paid  rent.)  There  were  two  posts  there  at  the  end  of  the  tramway,  with  a  staging,  1869 

when  I  took  premises — a  temporary  wharf. 
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On  the  23rd  March,  1869,  Travers  obtained  a  rule  calling  on  4^.,  Kaiapoi, 
the  plaintiff  to  show  cause  why  the  verdict  obtained  by  him  on  the  ^' 

trial  should  not  be  set  aside,  and  the  verdict  entered  for  the 
defendants,  or  a  new  trial  had  between  the  parties,  on  the  following 
grounds : — 

1.  That  the  verdict  was  against  the  evidence. 

2.  That  the  learned  Judge  who  tried  the  case  erroneously 
rejected  evidence  on  the  part  of  the  defendants  that  the  land  in 
the"  pleadings  mentioned  was  part  of  the  public  highway, — the 
evidence  tendered  being  that  of  Augustus  Frederick  Noel  Blakiston, 
Cyrus  Davie,  and  John  Cowell  Boyes,  and  also  by  the  cross- 
examination  of  the  plaintiflF. 

3.  That  the  said  learned  Judge  should  have  directed  the  jury 
to  find  a  verdict  for  the  defendants,  because  it  was  shown  from  the 
evidence  that  the  wharf  in  the  pleadings  mentioned  projected  into 
the  River  Waimakariri. 

4.  That  the  said  learned  Judge  should  have  directed  the  jury 
that,  as  the  plaintiff  had  not  proved  his  right  to  the  use  of  the 
passage  of  vessels  to  the  said  wharf,  as  claimed  by  him,  they  should 
find  a  verdict  for  the  defendants. 

This  rule  the  Court  afterwards,  on  the  29th  day  of  June,  1869, 
discharged.* 

•  The  judgment  of  Qresson,  J.,  on  discharging  the  rule,  was  as  follows  : — 
This  was  an  action  for  the  wrongful  construction  and  maintenance  hy  the  defend- 
ants of  a  bridge  over  the  River  Waimakariri,  whereby  the  navigation  of  the  river  was 
obstnioted,  and  the  plaintiff,  a  coal  and  grain  merchant,  was  impeded  in  the  use  of  a 
wharf  and  piece  of  land  adjoining  the  river,  employed  by  him  for  the  purposes  of  his 
trade. 

The  case  was  tried  before  me  in  March  last,  when  there  was  a  verdict  for  the 
plaintiff  on  all  the  issues,  with  £175  damages.  Upon  the  trial  a  question  was  asked 
on  cross-examination,  and  evidence  was  also  tendered  on  the  part  of  the  defendants, 
to  prove  that  the  parcel  of  land  comprised  in  the  agreement,  on  which  the  wharf  is 
situate,  is  part  of  a  reserve  for  a  public  highway.  I  refused  to  receive  the  evidence, 
being  of  opinion  that  the  defendants  were  estopped  by  their  agreemeent  from 
disputing  their  own  title.  The  following  evidence  was  given  as  to  the  position  of 
the  plaintiff's  wharf :— By  plaintiff:  "I  have  a  wharf  on  the  land  pointed  out  to  me 
by  the  Clerk  of  the  Council  as  the  place  for  a  wharf.  I  have  been  in  possession  of  it 
since  the  date  of  the  agreement.  It  was  erected  by  Bowmaker  for  me,  at  a  cost  of 
about  £35.  The  wharf  is  above  the  bridge.  I  occupy  business  premises  in  Kaiapoi, 
above  the  bridge.  The  wharf  is  connected  with  my  business  premises  by  a  tramway. 
My  business  is  that  of  wharfinger,  grain  and  coal  merchant,  and  commission  business. 
Before  the  bridge  was  closed,  vessels  coming  up  loaded  at  my  wharf.  The  "  Coomerang  " 
had  depth  of  water,  but  could  not  get  through  the  swing.  Ordinary  coasting  craft 
would  oome  to  my  wharf ;  the  "  Oazelle  "  and  "  Moa"  both  have  been  up  to  my  wharf. 
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1869  The  questiou  for  the  Court  of  Appeal  was,  whether  the  appel- 

The  Mayor,  lants  were  entitled  to  have  the  verdict  obtained  by  the  respondent 

&c.,  Kaiapoi,  gg^  aside,  and  a  verdict  entered  for  them,  or  to  have  a  new  trial 

Beswick.     upon  all  or  any  or  either  of  the  grounds  stated  in  the  rule  of  the 

23rd  day  of  March.    If  the  Court  should  be  of  opinion  in  the 

negative,  then  the  verdict  for  the  respondent  was  to  stand,  and 

judgment  to  be  entered  for  him  for  the  damages  assessed  by  the 

jury,  with  costs  of  suit.      If  in  the  affirmative,  then  the  verdict 

Since  closing,  I  haye  had  occasion  for  vessels  to  come  up  to  my  wharf.  When  I 
took  the  premises  in  the  agreement,  there  was  a  tramway  going  from  mj  store  to 
the  edge  of  the  riyer  bank.  Before  I  did  anything  to  it,  vessels  landed  at  the 
tramway.  There  were  two  posts  there  at  the  end  of  the  tramway  when  I  took 
the  premises,  with  a  staging  or  temporary  wharf;  the  posts,  I  think,  were  in  the 
river  bank.  I  put  a  new  wharf.  The  new  wharf  extended  into  the  river  about  six 
feet — I  cannot  say  to  a  foot  or  two." 

By  G-eorge  F.  Day,  defendant's  witness  :  "  I  know  plaintiffs  wharf,  south  side  of 
the  river.  The  outside  pile  is,  I  suppose,  about  twelve  feet  from  the  bank  of  the 
river.  The  inner  pile  is  below  high  water-mark.  There  is  a  considerable  slope  from 
the  bottom  of  the  bed  of  the  river  to  the  top  of  the  bank.  If  the  space  between  the 
bottom  of  the  pile  and  the  top  were  filled  up  by  artificial  means,  the  bank  would  be 
perpendicular — ^you  would  have  to  board  up  the  whole  wharf." 

Upon  the  foregoing  evidence  I  was  asked  to  direct  the  jury  to  find  a  verdict  for 
the  defendants,  inasmuch  as  the  wharf  was  shown  to  have  projected  into  t^e  river. 
I  declined  to  do  so.  The  defendants  obtained  a  rule  nisi  for  a  new  trial,  on  the 
following  grounds  :— 

1.  That  the  verdict  was  against  evidence.  2.  The  erroneous  rejection  of  evidence 
that  the  land  agreed  to  be  demised  was  part  of  a  reserve  for  a  public  highway. 
8.  My  refusal  to  direct  the  jury  to  find  a  verdict  for  defendants  because  the  wharf 
was  shown  to  have  projected  into  the  river.  4.  That  I  ought  to  have  directed  the 
jury  to  find  a  verdict  for  defendants,  because  plaintiff  had  failed  to  prove  his  right  to 
tlio  use  of  the  passage  of  vessels  to  his  wharf,  as  claimed  by  him.  The  last  ground 
is  not  very  clearly  stated,  but  I  understand  the  meaning  of  it  to  be  that  the  plaintiff's 
cause  of  action  whoUy  failed,  inasmuch  as  the  obstruction  of  the  river  by  the  erection 
of  the  bridge  was  a  wrong  suffered  by  him  in  common  with  the  rest  of  the  Queen's 
subjects,  and  that  therefore  the  mode  of  redress  was  by  indictment  and  not  by  action. 
The  last  was  the  ground  most  relied  on,  and  I  propose  to  consider  it  first.  What- 
ever difference  of  opinion  has  existed  amongst  the  Judges  as  to  what  amounts  to 
an  "  injurious  affecting "  of  lands,  within  the  meaning  of  the  Lands  Clauses  and 
Railway  Clauses  Acts,  it  may  be  taken  as  settled  law  that  an  action  lies  where  the 
exercise  of  a  right  of  way  by  a  plaintiff  has  been  obstructed,  and  a  greater  damage 
has  been  caused  to  him  thereby  than  is  caused  to  the  Queen's  subjects  in  general ; 
the  authorities  are  collected  and  commented  on  in  two  late  cases,  Bicket  v.  The 
Metropolitan  Railway  Cwnpany  (5  B.  &  S.  156 ;  S.  C.  84  L.  J.  Q.  B.  257),  and  Wifder- 
bottom  V.  Lord  Derby  (2  L.  R.  Ex.  316).  In  Mote  v.  Miles  and  Others  (4  M.  &  S.  lOI), 
referred  to  with  approval  in  Bicket  v.  The  Metropolitan  Railway  Company^  the 
plaintiff  was  the  owner  of  certain  barges  laden  with  merchandise,  and  being  navigated 
by  him  on  a  certain  public  navigable  creek ;  and  it  was  held  that  he  had  a  good  cause 
of  action  against  the  defendant  for  keeping  his  barge  moored  across  the  channel  of 
the  creek,  and  thereby  obstructing  the  plaintiffs  navigation,  and  putting  him  to  ex> 
pense  iu  conveying  his  merchandise  overland.    It  was  said  there,  in  the  judgment  of 
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for  the  respondent  was  to  be  set  aside  and  entered  for  the  appel-        1869 
lants^  and  judgment  for  the  appellants  accordingly,  upon  such  the  Mayob^ 
terms  as  to  costs  as  the  Court  might  think  fit,  or  a  new  trial  to  be  &c.>  Kaiapoi, 
had  between  the  parties  upon  such  terms  as  the  Court  should     bebwick. 
determine. 

The  pleadings  and  the  Judge's  notes  of  the  evidence  given  at 
the  trial  were  annexed  to  the  case. 

The  Attorney  "General  and  Travers  for  the  appellants.     (2l8t 
and  22nd  October,  1869.) 

Lord  EUenborough,  referring  to  the  plaintiff,  *'  He  has  been  impeded  in  his  progress 
by  the  defendants  wrongfullj  mooring  their  barge  across,  and  has  been  co^ipelled  to 
unload  and  to  carry  his  goods  overland,  by  which  he  has  incurred  expense,  and  that 
expense  caused  by  the  act  of  the  defendants.  If  a  man's  time  or  his  money  are  of 
any  value,  it  seems  to  me  that  this  plaintiff  has  shown  a  particular  damage."  I  think 
the  language  of  Lord  Ellenborough  may  be  applied  to  the  present  case.  The  decla- 
ration alleges  that  the  plaintiff  carried  on  the  trade  of  a  coal  and  grain  merchant, 
and  of  right  had,  and  still  ought  to  have,  a  free  passage  and  navigation  along  the  said 
river  for  his  craft  going  to,  staying  at,  or  returning  from  the  said  wharf  to  load  and 
unload  ;  and  that  by  the  obstruction  he  was  hindered  from  employing  the  said  wharf 
and  parcel  of  land,  and  from  carrying  on  his  trade  there,  in  so  ample  a  manner  as  he 
otherwise  could  have  done,  and  was  thereby  deprived  of  divers  gains  and  profits. 
But  it  is  said  that  M099  v.  MiUs  and  Others  is  very  different  from  this  case,  because 
there  the  plaintiff  was  lawfully  possessed  of  the  barges,  whereas  here  he  had  no  more 
right  to  use  the  land  or  wharf  than  any  other  of  the  Queen's  subjects.  This  brings 
me  to  the  second  ground  relied  on  in  the  rule  nisi — namely,  the  erroneous  rejection  of 
evidence  that  the  land  had  been  reserved  for  a  highway.  It  is  said  that  the 
defendants  were  not  estopped  from  proving  this,  first,  by  reason  of  the  terms  of  the 
agreement,  which  seem  to  indicate  an  absence  of  title  (  "  so  far  as  they  lawfully  can 
or  mM^Vy  but  not  further  or  otherwise").  Secondly,  That  even  if  the  language  of  the 
ag:  ent  had  been  absolute  and  unqualified,  that  the  principle  of  estoppel  does  not 
apply,  on  account  of  the  public  character  of  the  defendants,  and  for  this  the  dictum 
of  Ashurst,  J.,  in  Fairtitle  v.  Gilbert  (2  T.  E.  171),  is  relied  on.  I  am  of  opinion, 
however,  that  an  agreement  in  the  terms  of  this  memorandum,  and  acceptance  of  rent 
under  it,  are  quite  sufficient  under  ordinary  circumstances  to  create  an  estoppel.  In 
Morton  v.  Woods  (3  L.  B.  Q.  B.  670),  the  law  is  laid  down  by  Blackburn,  J.,  as 
follows  : — "  The  principle  is,  that  if  it  is  agreed  that  one  shall  be  tenant  to  the  other, 
both  are  estopped  from  disputing  the  other's  title  as  landlord ;  and  even  though  it  be 
expressly  stated  that  the  landlord  has  no  legal  estate,  still  if  they  agree  that  the 
relation  of  landlord  and  tenant  shall  be  created,  and  this  agreement  is  carried  out  by 
the  one  being  let  into  possession,  as  between  them  the  relation  of  landlord  and  tenant 
is  created,  and  they  are  as  much  estopped  as  if  there  had  been  no  such  statement." 
With  respect  to  the  alleged  inapplicability  of  the  doctrine  of  estoppel,  founded  on  the 
dictum  of  Ashurst,  J.,  that  dictum  has  been  questioned  if  not  overruled  in  the  case 
of  Doe  and  Levy  v.  Home  (3  Q.  B.  766;  S.  G.  12  L.  J.  Q.  B.  72).  But  at  all  events 
it  does  not  appear  what  are  the  public  duties  of  the  defendants  which  are  income 
patible  with  the  demise  of  the  land  for  a  limited  term.  The  Municipal  Council 
Ordinance,  s.  20,  provides  that  the  Council  shall  have  the  care  and  management  of 
the  public  roads,  streets,  paths,  wharves,  jetties,  &c.,  within  the  district ;  and  "  The 
Municipal  Council  Act,  1867,"  sees.  266,  267,  gives  like  powers  to  the  Council.  The 
third  ground  relied  on  by  the  defendants,  viz.,  the  projection  of  the  wharf  into  the 
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1869  The  learned  Judge  ought  to  have  made  the  rule  absolute,  either 

Thb  Uayob,  f^^  setting  aside  the  verdict  and  entering  it  for  the  plaintiflF,  or 
Ac.,  Kaiapoi,  for  ^  new  trial.     There  was  no  evidence  at  the  trial  to  support  a 
BsswicK.     verdict  for  the  plaintiff.     The  Judge  was  wrong  in  excluding  evi- 
dence offered  for  the  purpose  of  showing  that  the  plaintiff  had  no 
right  on  the  ground  of  estoppel.  (^) 

This  cannot  be  taken  as  a  case  of  obstruction  to  a  private 
highway ;  and  it  is  not  shown  by  the  declaration,  nor  was  it  proved, 
that  the  act  of  the  defendants  which  caused  a  public  injury  or 
nuisance  produced  any  actual  particular  damage  to  the  plaintiff, 
such  as  would  support  an  action.     To  be  actionable,  the  particular 


rirer,  does  not  appear  to  me  to  be  well  founded.  In  Dime*  v.  PetUy  (15  Q.  B.  276 ; 
S.  G.  19  L.  J.  Q.  B.  449),  plaintiff  was  possessed  of  a  wharf  and  jetty  abutting  on  the 
Biyer  Thames,  and  brought  an  action  against  the  defendant  for  navigating  his  barge 
in  such  a  manner  as  to  carry  awaj  part  of  his  wharf.  The  defendant  pleaded 
(amongst  other  pleas) ,  that  the  wharf  and  jetty  was  a  construction  of  woodwork  within 
the  flow  of  the  tide  and  below  low  water-mark,  and  obstructed  part  of  the  bed  and 
course  of  the  rirer,  which  was  a  common  and  public  navigable  river  and  highway  for  aU 
the  Queen's  subjects  to  navigate  at  will ;  that  the  wharf  and  jetty  had  been  oonstrocted 
by  the  plaintiff,  and  unlawfully  and  wrongfully  obstructed  the  navigation,  to  the  com- 
mon nuisance  of  the  Queen's  subjects ;  that  the  defendant  had  occasion  to  pass  with 
his  vessel  over  the  said  part  of  the  river,  and  could  not  pass  without  damaging  the 
wharf  and  jetty,  as  in  the  declaration;  and  that  in  so  passing  he  did  the  damage,  and 
that  he  did  no  unnecessary  damage.  The  facts  alleged  in  the  plea  were  proved  on 
the  trial,  but  the  plea  itself  was  held  bad  for  not  stating  tlmt  the  defendant  could  not 
pass  with  his  vessel  without  coming  into  contact  with  the  jetty — the  law  being  that 
if  there  be  a  nuisance  in  a  public  highway,  a  private  person  can  only  interfere  with  it 
io  far  as  is  necessary  to  exercise  his  right  of  passing  along  the  highway,  and  cannot 
justify  damaging  the  property  of  the  person  who  has  placed  the  nuisance  there,  if  ha 
could  have  passed  with  reasonable  convenience  without  doing  so.  In  that  case  the 
plaintiff's  right  of  action  was  sustained,  although  the  wharf  in  respect  of  which  he 
claimed  was  pleaded  and  proved  to  be  a  nuisance.  Here  the  nuisance  is  not  pleaded, 
but  there  is  merely  a  general  denial  that  the  wharf  is  erected  on  the  parcel  of  land  in  the 
agreement,  and  that  the  wharf  and  parcel  of  land  adjoins  to  and  abuts  upon  the  river. 
Had  the  defendants  pleaded  and  proved  that  the  wharf  projected  into  the  bed  of  the 
river  below  low  water-mark,  and  was  therefore  an  obstruction  to  the  navigation  and 
a  nuisance,  I  do  not  see  that  such  plea  would  have  furnished  an  answer  to  the 
declaration.  But  I  am  still  more  at  a  loss  to  understand  how,  in  the  absence  of  a 
special  plea,  the  defendants  could  claim  a  direction  to  the  juiy  in  their  favour, 
founded  on  the  projection  of  the  wharf,  as  proved  on  the  trial.  The  only  remaining 
ground  is,  that  the  verdict  is  "  against  (the  weight  of)  evidence."  This  is  clearly 
not  the  case,  unless  the  evidence  as  to  the  projection  of  the  wharf  can  be  relied  on 
as  entitling  the  defendants  to  a  verdict.  I  have  already  expressed  an  opinion  that  it 
can  have  no  such  effect.  Upon  the  whole,  therefore,  I  must  decide  that  the  defend- 
ants have  failed  on  all  the  grounds  relied  on,  and  that  the  rule  must  be  discharged 

with  costs. 

Leave  to  appeal, 

'  It  is  deemed  unnecessary  to  report  the  argument  on  the  question  of  estoppel, 
as  the  judgment  of  the  Court  did  not  advert  to  it. 
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damage  caused  by  the  obstruction  of  a  public  right  must  be  direct,        1869 
and  not  merely  consequential^  as  well  as  particular,  and  different  the  Matob, 
in  kind  from  that  which  is  done  to  the  whole  public.     The  only  ^^'»  Kaiapoi, 
evidence  of  injury  to  the  plaintiff  was,  that  he  was  delayed  as  well     Bsswick. 
as  other  people. 

The  authorities  respecting  the  right  to  sue  for  particular 
damage  done  to  an  individual  by  a  public  nuisance,  or  the 
obstruction  of  a  public  right,  are  summarized  in  the  case  of 
Rickei  v.  The  Metropolitan  Railway  Co.  (5  Best  &  Smith,  149, 
156;  34  L.  J.  (N.S.)  Q.  B.  257,  in  the  Ex.  Ch.;  and  36  L.  J.  (N.S.) 
Q.  B.  205,  in  the  House  of  Lords). 

In  that  case  a  railway  company  placed  a  temporary  bridge  over 
a  highway,  in  the  course  of  the  construction  of  their  works, 
whereby  access  to  the  plaintiff^s  public-house  was  made  more 
difficult,  and  passengers  were  deterred  from  passing  that  way,  and 
loss  of  custom  and  trade  accrued  to  the  plaintiff.  The  House  of 
Lords  affirmed^  by  a  majority,  the  judgment  of  the  majority  of  the 
Court  of  Exchequer  Chamber,  reversing  the  unanimous  judgment 
of  the  Court  of  Queen^s  Bench,  and  held  that  the  plaintiff  was 
not  entitled  to  recover.* 

Although  in  that  case  the  claim  for  compensation  was  based  on 
the  Lands  Clauses  Consolidation  Act,  the  general  question  at 
common  law,  whether  the  party  was  entitled  to  recover  for  damage 
resulting  from  an  obstruction  which  affected  the  public  generally, 
was  fully  considered,  and  it  was  said  that,  in  order  to  recover,  the 
plaintiff  ought  to  have  shown  either,  under  the  Act,  an  injury  to 
the  structure  of  his  house,  or,  at  common  law,  a  special  damage 
differing  otherwise  than  in  degree  from  that  which  the  rest  of  the 
public  had  sustained. 

In  Iveson  v.  Moore  (1  Lord  Raym.  486),  where  the  plaintiff  was 
prevented,  by  the  defendant's  obstruction  of  the  highway,  from 
using  the  way  for  carting  coals  from  his  colliery,  the  damage  was 
particular  and  direct.  So  in  Maynellv,  Saltmarsh  (1  Keb.  847), 
the  plaintiff  was  prevented,  by  the  defendant's  obstruction,  from 
carrying  particular  corn,  whereby  it  was  damaged  by  rain.    Again 

•  Lord  Westhury,  who  differed  in  opinion  from  the  Lord  Chancellor  (Lord 
Chelmsford),  and  Lord  Cranworth,  pointed  out  in  the  House  of  Lords  that  on  the 
whole,  there  had  been  the  judicial  opinions  of  ten  or  twelye  Judges  opposed  to  the 
final  judgment  in  the  case,  which  was  in  accordance  with  the  judicial  opinion  of  four. 
He  also  said,  with  regard  to  the  cases  cited  in  the  argument. — "  It  is  impossible  to 
reconcile  these  decisions  by  any  sound  distinction,  and  the  result  is  that  to  a  great 
extent  they  neutnlize  each  other.*' 
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1869        in  Hart  v.  Bassett  (T.  Jones,  156),  the  plaintiff  was  prevented  from 
Thb  Matob,  carrying  his  tithes  home.     In  Fineux  v.  Hovenden  (Cro.  EL  664), 
&c.,  Kaiapoi,  the  special  damage  was  caused  by  the  use  of  the  obstructed  way. 
Bbswick.     In   Grealey  v.   Codling   (2  Bing.  263),   Chichester  v.  Lethbridge 
(Willes  71),  Rose  v.  Miles  (4  M.  and  S.  101),  and  others,  direct 
and  particular  damage  was  caused  to  the  plaintiff  in  exercising  his 
right  of  way,  by  the  obstruction  caused  by  the  defendant.     There 
is  a  great  distinction  between  cases  where  the  party  is  in  occupa- 
tion of  something  to  which  he  has  a  right,  and  is  obstructed,  and 
a  case  where  the  obstruction  only  prevents  user  if  user  should  be 
required. 

In  Winterbottom  v.  Lord  Derby  (2  L.  R.  Ex.  316),  it  was  held 
that  the  plaintiff,  who  proved  no  damage  peculiar  to  himself  beyond 
what  was  common  to  every  person  who  used  the  road  which  was 
obstructed,  could  not  maintain  an  action  in  respect  of  delay  from 
which  he  suffered  on  several  occasions. 

In  Hubert  v.  Groves  (1  Esp.  147),  a  person  who  was  pre- 
vented firom  enjoying  his  premises  as  a  coal  merchant  by  an 
obstruction  of  the  highway  was  nonsuited,  on  the  ground  that  he 
suffered  no  other  damage  than  the  rest  of  the  public  did. 

The  case  of  Wilks  v.  The  Hungerford  Market  (2  Bing.  N.  C. 
281),  in  which  it  was  held  that  an  action  lay  for  keeping  a 
thoroughfare  improperly  closed,  and  thereby  diminishing  the 
business  done  at  the  plaintiff's  shop,  although  the  obstruction  was 
also  an  indictable  nuisance,  must  be  taken  to  have  been  overruled 
by  Ricket  v.  The  Metropolitan  Railway  Company. 

Garrick,  contra.  He  contended  there  was  no  estoppel;  and 
that,  at  all  events,  the  estoppel,  if  any,  should  have  been  pleaded. 
(See  note,  ante,  p.  202.) 

The  plaintiff  had  a  right  to  sustain  the  action.  It  seems  con- 
ceded that  the  lawful  possession  of  the  wharf  gave  the  plaintiff 
an  individual  right  which  the  rest  of  the  public  had  not.  la 
excess  of  the  right  of  the  public,  the  plaintiff  had  the  right  of 
landing  goods  at  the  wharf.  It  does  not  follow  that  because 
several  or  many  individuals  may  have  sustained  particular  and 
substantial  money  damages,  they  are  to  be  deprived  of  a  remedy  on 
account  of  the  injury  being  of  a  public  character.  The  claims  in 
Rickety.  The  Metropolitan  Railway  Company,  and  others,  proceed  on 
the  ground  that  damage,  not  special,  but  particular  and  substantial, 
not  merely  hypothetical  or  probable,  has  accrued  to  the  plaintiff 
beyond  that  to  which  the  whole  public  was  exposed. 
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The  case  of  Hubert  v.  Groves  is  clearly  distinguishable.    There        1869 
an  attempt  was  made  to  get  redress  for  an  interference  with  a  merely  the  Mayob, 
contemplated  user  of  the  public  road.     The  difference  seems  to  be  ^<^»  Kaiapoi, 
like  that  between  the  direct  damage  occurring  in  cases  of  trespass,     Beswick. 
and  those  which^  in  England,  form  the  subject  of  actions  of  trespass 
in  the  case. 

The  plaintiff  had  lawful  possession  of  the  wharf  and  the  exclusive 
right  of  landing  goods  there,  and  the  acts  of  the  defendants  directly 
injured  that  right.  The  case  of  Iveson  v.  Moore,  when  properly 
looked  at,  is  in  favour  of  the  plaintiff.  There  the  injury  was  that 
access  to  the  plaintiff's  coal  mine  was  prevented, joer  quod  he  lost  his 
business  and  his  coals.  Here  the  plaintiff  had  a  greater  right  than 
the  public  in  general,  which  was  interfered  with  injuriously  by  the 
defendant's  wrongful  act.  The  judgment  of  the  Court  of  Queen's 
Bench,  in  the  case  of  The  Queen  v.  The  Metropolitan  Board  of 
Works  (4  L.  R.  Q.  B.  358),  distinctly  announces  that  the  principle 
upon  which  it  is  to  be  taken  that  Ricket  v.  The  Metropolitan 
Railway  Company  was  decided  was,  that,  to  sustain  an  action  under 
the  Land  Clauses  Consolidation  Act,  some  injury  must  be  shown 
to  land  or  an  interest  in  land,  and  not  merely  a  personal  injury 
such  as  a  loss  of  business,  even  though  connected  with  the  enjoy- 
ment of  land.  The  right  of  action  at  common  law  is  untouched  by 
that  decision.  If  the  loss  of  business  to  a  person  actually  carrying 
on  business  is  a  direct  result  of  the  unlawful  act  of  the  defendants, 
surely  that  is  a  personal  injury,  not  shared  in  by  the  public,  in 
respect  of  which  the  person  suffering  it  is  entitled  to  maintain  an 
action.  The  question  whether  such  actual  personal  loss  has 
accrued  from  the  defendant's  act  is  a  question  of  fact. 

Evidence  was  given  at  the  trial  of  personal  damage  other  than 
that  which  was  common  to  the  public.  There  was  evidence  of  a 
vessel  coming  up  towards  the  plaintiff's  wharf  and  not  getting 
through  the  bridge,  and  also  evidence  that  the  plaintiff  had  been 
put  to  expense  and  suffered  loss. 

The  verdict  cannot  be  said  to  have  been  against  the  evidence. 

TVavers  in  reply. 

Cur.  adv,  vult. 

Arnby,  C.J. — ^This  is  an  appeal  by  the  defendant3  in  the  action 
against  the  decision  of  the  Supreme  Court  (Canterbury  District), 
whereby  a  rule  nisi  for  a  new  trial  was  discharged.  The  rule  was 
moved  on  four  grounds,  but,  with  the  view  which  I  take  of  this 
case,  it  is  enough  to  notice  only  one,  namely,  that  the  verdict  was 

VOL.  I.— Pam  3.  27 
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1869  against  evidence.  The  action  was  brought  to  recover  compensation 
The  Mayor,  ^ot  an  injury  alleged  to  be  suffered  by  the  plaintiff,  from  an 
&c.,  Kaiapoi,  obstruction  by  the  defendant  of  a  public  highway.  The  plaintiff, 
Beswick.  by  his  declaration,  complains  that,  while  he  was  tenant  to  the 
defendants  of  a  certain  parcel  of  land  whereon  a  wharf  is  erected, 
abutting  upon  a  navigable  river^  called  the  Waimakariri,  along 
which  he  had  a  right  of  free  passage  and  navigation  in  his  business 
as  a  coal  and  grain  merchant,  for  his  vessels  to  come  and  go,  load 
and  unload,  at  the  said  wharf,  the  predeces8ors[^of  the  defendants, 
namely,  in  February,  1868,  '' wrongfully  and  injuriously  con- 
structed and  maintained  a  bridge  across  the  said  river,  and  thereby 
greatly  obstructed  and  impeded  the  navigation  thereof,  whereby 
the  plaintiff  was  hindered  from  possessing  and  enjoying  the  said 
wharf"  and  parcel  of  land,  and  from  carrying  on  his  trade  and 
business  there  in  so  ample  a  manner  as  he  otherwise  would  and 
might  have  done,  and  was  thereby  deprived  of  divers  gains  and 
profits.'^  The  declaration  seems  to  suggest  an  injury  to  his 
possession,  but  the  action  is  not  brought  upon  his  contract  as  a 
tenant,  nor  is  it  suggested  that  he  was  dispossessed.  This  action 
is,  in  reality,  brought  to  recover  damages  arising  out  of  a  public 
nuisance.  Now,  the  principle  that  no  action  will  lie  at  the  suit  of 
a  private  individual  to  recover  compensation  for  a  wrong  suffered 
by  him  in  common  with  the  public  at  large,  is  too  well  recog- 
nized for  argument.  The  difficulty  has  always  been  to  apply 
that  principle  to  each  case,  as  it  has  come  under  review  in  the 
Courts  of  law.  To  reconcile  the  authorities  would  be  difficult, 
perhaps  impossible.  The  result  of  them  is  stated  by  the  Lord 
Chancellor,  in  Ricket  v.  The  Metropolitan  Railway  Company 
in  the  House  of  Lords  (36  L.  J.  Q.  B.  205),  as  follows  : — "  As  far 
as  I  have  been  able  to  examine  the  cases,  in  all  of  them  except  two, 
in  which  an  individual  has  been  allowed  to  maintain  an  action  for 
damage  which  he  has  specially  suffered  by  the  obstruction  of  a 
highway,  the  injury  complained  of  has  been  personal  to  himself, 
either  immediately,  or  by  immediate  consequence."  These  words 
were  uttered  in  connection  with  the  decision  of  the  Court  of  Common 
Pleas  in  Wilkes  v.  The  Hungerford  Market  Company  (2  Bing.  N.  C. 
281),  which  was  claimed  as  an  authority  in  favour  of  these  respon- 

*  It  was  argued  that  there  was  no  allegation  that  the  riyer  was  a  public  naTigable 
riyer,  and  that  the  allegation  in  the  declaration  must  be  taken  to  be  that  the  right  of 
passage  was  private  ;  but  this  point  was  given  up,  on  the  ground  that  a  navigable 
river  \b  primd  facie  a  public  highway. 
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dents.     But  the  Lord  Chancellor  remarked  on  that  case,  "  I  have        1869 
satisfied  myself  that  the  temporary  obstruction  of  a  highway,  which  the  Matob, 
prevented  the  free  passage  of  persons  along  it,  and  so  incidentally  *^'  K^^^oi, 
interrupted  the  resort  to  the  plaintiff's  public  house,  would  not     Beswice. 
have  been  the  subject  of  an  action  at  common  law  "   (the  present 
is  an  action  at  common  law)  "  as   an  individual  injury  sustained 
by  the  plaintiff/' 

In  Wilkes  v.  The  Hungerford  Market  Company,  the  Court  of 
Common  Pleas  held  the  action  maintainable,  because  the  damage 
was  deemed  to  be  the  direct,  natural,  necessary,  and  immediate 
consequence  of  the  obstruction.  In  delivering  the  judgment.  Chief 
Justice  Erie  said,  "  The  action  lies  where  the  exercise  of  the  right 
of  way  by  or  on  behalf  of  the  plaintiff  has  been  obstructed,  and  a 
greater  damage  has  been  caused  to  him  thereby  than  is  caused  to 
the  Queen's  subjects  in  general,  by  obstructing  them  in  the  exercise 
of  their  right.  This  position  is  not  disputed,  but  the  following 
cases  exemplify  its  application."  He  then  quotes  a  series  of 
authorities  which  seem  to  denote  that,  by  the  words  '^greater 
damage,"  the  learned  Chief  Justice  did  not  mean  greater  in  amount 
or  degree,  but  different  from,  and  in  addition  to,  the  common 
injury.  Thus,  in  Pairie  v.  Patrick  (Carth.  191),  the  example  of 
actionable  damage  is  put  thus  :  '^  A  particular  damage,  to  maintain 
this  action,  ought  to  be  direct,  and  not  consequential ;  e.g.,  the  loss 
of  a  horse  or  some  corporal  hurt  in  falling  into  a  trench  in  the 
highway."  In  Hart  v.  Bassett  (T.  Jones,  156),  a  farmer  of  tithes 
was  not  only  prevented  from  carrying  them  home,  but  was  laid  open 
to  an  action  for  not  carrying  them.  In  Chichester  v.  Lethbridge 
(Willes,  75),  the  plaintiff  was  personally  resisted  by  the  defendant, 
in  an  attempt  to  remove  the  obstruction.  In  Maynell  v.  Saltmarsh 
(1  Keb.  8i7),  the  corn  of  the  plaintiff,  from  being  kept  out 
by  the  obstruction,  was  damaged  (so  to  speak)  then  and  there. 
In  Iveson  v.  Moore  (L.  Raym.  486),  the  plaintiff's  coals,  kept  out 
by  the  obstruction,  were  deteriorated  and  lessened  in  value ;  while, 
in  Grealy  v.  Codling  (2  Bingh.  265),  while  the  plaintiff  was  in 
the  act  of  driving  his  three  asses  along  the  public  way,  the 
defendant  appears  to  have  shut  the  gate  upon  him.  In  all  these 
examples  the  damage  was  particular,  direct,  and  following  upon 
the  individual  immediately  from  the  obstruction,  while  in  three  of 
them  it  might  be  termed  even  violent,  and  might  have  formed 
ground  for  an  action  of  trespass.  In  none  of  them  did  the 
plaintiff    recover    for    mere     expenses    incurred,    inconvenience 
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1869        suflTered,  or  for  loss  of  trade  profits.     I  will  refer  only  to  two  more 

TheMatoe,  authorities    as   bearing   on   the  question.     In   Hubert  v.  Groves 

Ac,  Kaiapoi,  (j  jjgp   247j^  ^jjg  declaration  set  out  that  the  plaintiff  was  pos- 

Beswick.  sessed  of  a  messuage,  and  alleging  his  right  of  way  over  the  place 
obstructed  to  pass  and  repass,  and  to  carry  all  things  necessary 
for  his  business  as  a  coal-merchant,  then  alleged  the  obstruc- 
tion by  the  defendant,  "  whereby  he  was  prevented  from  enjoying 
his  premises  as  before,  and  was  obliged  to  carry  his  coals,  timber, 
&c.,  by  a  circuitous  and  inconvenient  way.  The  defendant  proved 
the  way  was  a  public  highway,  and  the  plaintiff  was  nonsuited. 
It  is  clear  that  the  plaintiff  sought  to  recover  damages  for  injury 
sufiered  by  him  in  his  trade  as  a  coal-merchant,  but  failed.  And 
although  certain  expressions  of  Lord  Ellenborough,  in  Rose  v. 
Miles  (4  M.  &  S.  100),  which  were  relied  upon  in  the  Court 
below,  seem  to  favour  the  doctrine  that  all  traders  who  are  put  to 
extra  expense  in  carrying  on  a  trade,  and  who,  consequently,  may 
suffer  a  loss  of  profit  through  the  obstruction  of  a  highway,  may 
recover  damages  for  the  same  in  any  case  from  the  person  causing 
the  obstruction,  yet,  upon  closer  reading,  Rose  v.  Miles  rather 
favours  the  view  taken  by  the  appellants^  counsel.  For  his  Lord- 
ship remarks — "  In  Hubert  v.  Groves,  the  damage  might  be  said 
to  be  common  to  all;  but  this  is  something  different,  for  the 
plaintiff  was  in  the  occupation  (if  I  may  say  so)  of  the  navigation. 
He  had  commenced  his  course  upon  it,  and  was  in  the  act  of  using 
it,  when  he  was  obstructed.  It  did  not  rest  merely  in  contempla- 
tion.*'  Dampier,  /.,  says — "  The  present  case,  I  think,  admits  of 
this  distinction  from  most  of  the  other  cases,  that  here  the  plain- 
tiff was  interrupted  in  the  actual  enjoyment  of  the  highway." 
It  is  not  easy  to  deduce  from  these  and  other  authorities  a  canon 
of  interpretation  by  which  to  define  a  right  of  action  for  a  public 
nuisance ;  but  it  must  at  all  events  be  remembered  that  the  right 
forms  an  exception  to  the  general  rule,  and  the  plaintiff  must  in 
every  case  prove  such  an  injury  as  brings  him  reasonably  within 
the  exception.  The  right  of  action  cannot  depend  upon  the 
quantum  of  damage — it  cannot  depend  on  the  fact  that  the 
plaintiff  happens  to  be  a  trader,  and  therefore  suffers  damage 
different  in  that  sense  in  kind  from  persons  who  are  not  traders. 
For  this  would  confer  the  right  of  action  upon  great  numbers  of 
persons,  it  might  be  upon  almost  all  the  inhabitants  of  a  large  and 
populous  district,  thus  promoting  that  multiplicity  of  suits  which 
the  rule  of  law  herein  is  intended  to  prevent.    Even  in  the  present 
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case,  we  have  no  judicial  knowledge  what  numbers  of  persons  may        1869 
claim   the   same  right  to  litigate  which  the  respondent  asserts.  Thb  Mayor, 
But  enough  has  been  said  to  show  that  the  evidence  produced  by  *°»  Kaiapoi, 
the  respondent  as  plaintiff  in  the  action  cannot  support  the  verdict,     Beswick. 
nor  prove  any  right  of  action  for  the  obstruction  of  the  River 
Waimakariri.     Upon  a  careful  sifting,  his  evidence  sinks  into  a 
small  residuum,  consisting  of  the  two  statements  following  : — 

"  In  landing  coal  below  the  bridge  I  have  to  discharge  it  into 
carts,  which  makes  a  difference  of  from  Is.  to  Is.  6d.  per  ton." 

^^  Up  to  September,  1868,  from  closing  of  bridge  I  estimate  loss 
to  business  generally  at,  at  least,  £300.^^ 

At  first  I  was  disposed  to  construe  these  statements  as  some 
evidence,  albeit  very  slight  evidence,  to  support  the  action. 
Perhaps  it  may  be  that  the  second  statement  means  to  compound 
the  £300  out  of  the  tonnages  of  Is.  and  Is.  6d.  spoken  of  in  the 
first  statement.  It  may  also  be  intended  to  intimate  that  such 
tonnages  had  been  paid  by  the  respondent  between  the  commence- 
ment of  the  obstruction  in  February,  1868,  and  the  commence- 
ment of  the  action.  Lastly,  the  respondent  might  have  meant  to 
imply  that  the  cargoes  upon  which  these  extra  tonnages  were 
incurred  were  cargoes  already  on  their  passage  in  vessels  upon 
their  voyage  up  the  river,  or  so  situate  as  to  bring  himself  into  the 
position  assigned  by  Lord  EUenborough  to  the  plaintiff  in  Rose  v. 
Miles  J  namely,  "  in  the  very  occupation  of  the  navigation,  haring 
commenced  his  course  upon  it.''  But  I  am  forced  to  the  conclusion, 
that  such  evidence,  and  indeed  the  whole  tenor  of  the  evidence 
relating  to  this  matter,  was  too  loose  to  justify  a  verdict  of  damages 
for  such  an  injury  as  that  laid  in  the  declaration. 

Prima  facie,  then,  the  appellants  would  seem  entitled  to  a  new 
trial ;  but,  before  this  can  be  granted,  the  Court  must  see  that  a 
new  trial  would  give  to  the  parties  some  benefit,  which  cannot  be 
if  the  declaration  itself  be  bad  after  verdict ;  for  in  such  case,  if 
upon  a  second  trial,  the  respondent  (plaintiff)  succeed,  the  appellants 
(defendants)  might  move  in  arrest  of  judgment  or  in  error;  and  if 
the  appellants  (defendants)  succeed,  and  enter  up  judgment,  they 
will  have  obtained,  after  unnecessary  delay  and  expense,  no  further 
advantage  than  they  might  have  obtained  by  moving  in  arrest  of 
judgment  in  the  Court  below,  instead  of  putting  the  respondent 
(plaintiff)  to  the  expense  attending  upon  both  the  motion  for  a 
new  trial  and  the  present  appeal.  And  I  am  of  opinion  that  this 
declaration  is  bad  even  after  verdict.     It  is  not  disputed  that  par- 
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1869  ticular  and  special  damage  forms  the  gist  of  the  action,  and,  if  so. 
The  Mayor,  it  should  have  been  particularly  and  specially  alleged  in  the  decla- 
&c.,  Kalapoi,  ration.  It  is  the  damage,  not  the  obstruction  merely,  on  which 
Beswiok.  the  right  to  sue  is  based ;  the  latter  gives  only  an  indictment,  the 
former  a  right  of  action  as  for  a  personal  injury.  But  if  the 
incidental  and  consequential  damage  stated  under  the  pleader's 
per  quod  be  struck  out  of  this  declaration,  there  will  remain  nothing 
beyond  an  allegation  of  a  public  nuisance,  for  which  no  private 
action  will  lie ;  and  if  the  general  statement  of  damage  under  the 
per  quod  be  accepted  as  the  intended  cause  of  action,  I  think  the 
damage  so  stated  is  too  general.  The  first  part  of  the  statement 
amounts  to  nothing  beyond  that  alleged  in  Hubert  v.  Groves,  upon 
which  the  plaintiff  was  nonsuited;  while  the  last  allegation,  that  "the 
plaintiff  was  thereby  deprived  of  divers  gains  and  profits,"  amounts 
to  little  more  than  the  usual  conclusion,  by  which  the  pleader  does 
not  profess  to  convey  the  smallest  information  beyond  the  limits 
of  the  claim,  namely,  "  to  the  plaintiff's  damage  of  £  ,*' 

The  declaration  does  indeed  disclose  the  fact  that  the  plaintiff  and 
defendants  stood  in  the  relation  of  tenant  and  landlords  of  the 
land ;  but  I  think  the  privity  subsisting  between  them,  although 
it  may  aggravate  the  damage  in  the  action  arising  out  of  the 
obstruction,  cannot  of  itself  create  a  cause  of  action.  Such  a 
declaration  cannot  be  cured  by  verdict,  and  certainly  is  not  cured 
by  the  verdict  on  the  evidence  set  out  in  this  case.  The  appellants 
might,  and  they  should  have  moved  the  Supreme  Court  in  arrest  of 
judgment,  at  the  time  of  moving  for  a  new  trial.  Had  they  done 
so,  the  two  questions  would  have  been  argued  together,  and  the 
rule,  failing  one  ground,  might  have  been  made  absolute  on  the 
other.  As  it  is,  the  appellants  have  mistaken  their  remedy, 
and  this  appeal  must  be  dismissed ;  but  as  both  parties  are  more  or 
less  in  the  wrong,  it  must  be  dismissed  without  costs. 

Gresson,  J.,  concurred. 

Richmond,  J. — In  this  case,  I  have  come  to  the  conclusion  that 
the  declaration  is  so  incurably  bad  that  the  respondent  cannot  hold 
a  verdict  upon  it. 

It  is  settled  law  that  no  one  can  have  an  action  for  a  nuisance 
or  obstruction  in  a  common  highway  without  assigning  some  par- 
ticular damage ;  and  this,  to  prevent  multiplicity  of  suits,  for 
otherwise  every  subject  of  England  might  maintain  his  action  for 
the  same  obstruction.  By  particular  damage  is  meant  a  damage 
differing  in  kind  from  that  which  the  nuisance  causes  to  the  public 
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at  large.  In  the  eases  usually  put  as  examples  of  actionable  1869 
wrongs  of  this  class^  it  is  obvious  that  the  plaintiff  is  a  special  the  Mayob, 
sufferer ;  as,  where  he  has  broken  his  leg  through  falling  into  a  ^•»  ^KL^iapoi, 
trench  dug  across  the  highway,  or  has  lamed  his  horse.  It  is  also  Beswick. 
intelligible  that,  where  at  the  time  when  the  obstruction  is  first 
created,  and  by  the  very  act  of  its  creation,  the  plaintiff  is  inter- 
rupted in  the  act  of  using  the  highway,  this  should  constitute 
an  injury  differing  specifically  from  that  which  the  subsequent 
maintenance  of  the  obstruction  causes  to  Her  Majesty's  sub- 
jects at  large.  To  this  principle  is  referable  the  case  of  Rose 
V.  Miles  (4  M.  &  S.,  101).  There,  the  declaration  alleged  that 
the  plaintiff,  just  before,  and  at  the  time  of  committing  the 
grievance  by  the  defendant,  was  navigating  his  said  barges ;  and 
upon  this  Lord  EUenborough  bases  his  judgment.  He  says,  ^^  The 
plaintiff  was  in  the  occupation,  if  I  may  say  so,  of  the  navigation. 
He  had  commenced  his  course  upon  it,  and  was  in  the  act  of  using 
it  when  he  was  obstructed.^'  In  cases  of  this  class,  or  where 
the  obstruction  has  occasioned  some  violent  damage  to  the  plaintiff 
or  his  property,  the  Courts,  by  analogy,  as  it  would  seem,  to  the 
distinction  between  trespass  vi  et  armis  and  on  the  case,  have 
described  the  injury  as  direct,  the  damage  suffered  by  the  general 
public  being  regarded  as  consequential  merely.  (See  Paine  v. 
Patrick^  Carthew  191.)  Many  other  cases  in  which  the  damage 
occasioned  to  an  individual  by  a  common  nuisance  is  of  such  a 
special  character  as  to  confer  a  right  of  action  might  probably  be 
put ;  but  those  already  referred  to  are  sufficient  by  way  of  illustra- 
tion of  the  general  principle.  The  next  thing  to  consider  is,  what 
case  is  made  by  the  declaration. 

The  alleged  injury  to  the  plaintiff  is  not,  in  that  confined  sense 
of  the  term  which  has  been  above  referred  tb,  a  direct  one.  The 
plaintiff  founds  his  claim  upon  his  occupation  of  a  place  of  business, 
and  his  pursuit  of  a  trade,  to  which  the  nuisance  complained  of  is 
hurtful  in  an  extraordinary  degree,  but  not  upon  any  violent 
damage  or  actual  ouster  (so  to  speak)  of  himself,  or  his  agents  or 
servants,  from  the  highway.  The  declaration,  after  setting  out 
an  agreement,  by  virtue  of  which  the  respondent  (plaintiff  below) 
claims  title,  under  the  predecessors  of  the  appellants,  to  a  wharf 
upon  a  navigable  river  called  the  Waimakariri,  avers  that  the 
predecessors  of  the  appellants  "  wrongfully  and  injuriously  con- 
structed and  maintained  a  bridge  across  the  said  river,  and  thereby 
greatly  obstructed  and  impeded  the  navigation  thereof,  whereby 
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1869        the  plaintiff  was  hindered  from  possessing  and  enjoying  the  said 

The  Matob,  wharf  and  parcel  of  land^  and  from  carrying  on  his  trade  and 

&c.,  Kaiapoi,  business  there  in  so  ample  a  manner  as  he  otherwise  would  and 

Bebwick.     might  have  done,  and  was  thereby  deprived  of  divers  gains  and 

profits/' 

It  will  be  observed  that  the  action  is  not  founded  upon  the 
agreement,  and  that  the  mention  of  it  in  the  declaration,  as  the 
foundation  of  the  plaintiff's  title  to  occupy,  is  superfluous.  The 
relation  subsisting  between  the  parties  under  the  agreement  has 
nothing  to  do  with  the  present  claim  of  damage,  which  is  based 
simply  upon  lawful  possession  of  the  wharf,  not  upon  tenure  under 
the  appellants.  Disregarding,  therefore,  as  irrelevant,  any  sugges- 
tion of  a  privity  subsisting  between  the  parties  to  the  record,  the 
allegation  of  damage  made  by  the  plaintiff,  or  one  substantially 
alike,  might  be  adopted  by  every  occupier  of  river-frontage  within 
the  limits  of  navigation  above  the  bridge ;  and  such  occupiers,  for 
aught  we  can  here  know  to  the  contrary,  may  be  a  very  numerous 
class.  If  such  a  declaration  were  good,  every  tradesman  in  an 
obstructed  street  would  have  his  separate  action,  and  half  a  city 
might  sue  for  the  stoppage  of  the  arch  of  a  bridge.  Nor  would  it 
be  possible,  on  any  definite  principle,  to  ascertain  the  local  limit 
beyond  which  no  special  injury  should  be  deemed  to  accrue.  Ex- 
traordinary damage  would  be  a  vanishing  quantity,  and  the  point 
of  its  disappearance  it  would  be  impossible  to  fix.  Besides  which, 
as  the  injury  would  be  of  a  continuing  and  protracted  nature,  and 
at  the  same  time  of  uncertain  duration,  so  as  to  be  incapable  of 
being  estimated,  once  for  all,  in  a  single  action,  every  one  of  the 
numerous  parties  aggrieved  in  a  populous  neighbourhood  would  be 
entitled  to  bring  actions  de  die  in  diem,  treating  every  day's  con- 
tinuance of  the  impediment  as  a  distinct  and  separate  wrong. 
On  principle,  therefore,  there  seems  strong  ground  for  holding  that 
a  plaintiff  should  not  be  allowed  to  found  his  case  upon  the 
occupancy  of  a  place  of  business  which  is  greatly  interfered  with 
by  the  impediment  complained  of,  but  that  he  should  be  bound  to 
show  upon  the  face  of  his  declaration  damage  of  a  kind  specifically 
different  from  that  occasioned  to  others  whose  traffic  may  be 
interrupted  by  the  same  obstruction,  actionable  damage  being 
always  made  a  question  not  of  quantity  but  of  quality. 

Coming  to  consider  the  case  upon  the  authorities,  there  is  no 
doubt  that  some  decisions  may  be  cited  in  the  plaintiff's  favour. 
The  latest  of  these  is  the  case  of  Wilkes  v.  The  Hungerford  Market 
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Company  (2  Bing.  N.  C.  281 ;     S.  C.  5  L.  J.   (N.S.)  C.  P.  23).        1869 
But  this  decision,  together  with  the  older  cases  of  the  same  kind,  thb  Matob, 
must  be  considered  as  overruled  by  the  late  case  of  Ricket  v.  The  ^^•'  K^iapoi, 
Metropolitan  Railway  Company,  in  the  House  of  Lords  (36  L.  J.     Bbswick. 
Q.  B.  205),  where  the  whole  subject  of  what  constitutes  actionable 
damage  in  cases  of  this  class  (although  only  incidentally  in  ques- 
tion) was  elaborately  reviewed.     Lord  Westbury's  dissent  from  the 
decision  does  not  weaken  its  authority  for  the  present  purpose ; 
his   Lordship's   non-concurrence  in  the  judgments  of  the  Lord 
Chancellor  and  Lord  Cranworth  having  turned   on  an  entirely 
different  point.     The  effect  of  the  decision  is,  that  Wilkes  v.  The 
Hungerford  Market    Company   must   now   be   considered   as   an 
authority  adverse  to  the  plaintiff's  claim. 

On  authority,  therefore,  as  well  as  on  principle,  it  appears  to 
me  that  the  declaration  cannot  be  supported,  even  after  verdict. 
It  follows  that  the  present  application  for  a  new  trial  must  fail,  for 
the  Court  will  never  send  the  parties  before  a  jury  again  when  it 
sees  that  the  proceeding  must  be  futile.  The  appellants  ought  to 
have  moved  in  arrest  of  judgment,  and  must  now  be  left  to  take 
proceedings  in  error.  The  best  course,  however,  will  be  that  the 
parties  should  consent  to  enter  a  stet  processus. 

Ward,  J.,  concurred. 

Johnston,  J. — I  am  sorry  I  am  not  quite  able  to  concur  with 
the  other  members  of  the  Court  in  their  opinion  on  this  case  ;  but 
I  have  not  sufficient  confidence  in  my  own  present  opinion  on 
the  subject  to  render  it  desirable  that  I  should  go  into  the  case 
at  length,  especially  as  the  authorities  appear  to  me  to  be  quite 
irreconcileable. 

Although  it  must  be  admitted  that  the  declaration  does  not  set 
out  with  precision,  and  the  evidence  does  not  very  clearly  and 
pointedly  apply  to,  a  direct,  particular,  and  specific  damage  suffered 
by  the  plaintiff  below,  different  in  kind  as  well  as  degree  from  that 
which  was  common  to  all  Her  Majesty's  subjects,  and  therefore  a 
legitimate  ground  of  action,  I  am  not  quite  satisfied  that  after 
verdict  the  declaration  may  not  be  supported,  and  that  there  was 
not  some  evidence  to  go  to  the  jury  of  actionable  damage.  I  am 
not  sure  that  the  general  allegation  by  the  plaintiff  in  the  declara- 
tion, ''whereby  he  was  deprived  of  great  gains  and  profits,"  may  not, 
after  verdict,  be  taken  to  include  in  its  meaning,  and  to  justify  the 
offering  of  evidence  to  prove  that,  by  the  obstruction  mentioned, 
the  plaintiff  suffered  a  particular  damage  in  his  business  directly 

VOL.  I.— Pabt  3.  28 
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1869        consequent  upon  the  wrongful  act  of  the  defendants^  and  different 
Thb  Matob,  in  kind  from  that  which  was  suffered  by  the  rest  of  the  Queen^s 
&c.,  Kaiapoi.  subjects ;  and  although  the  evidence  on  that  head  was  very  vague, 
Beswick.     yet  it  does  appear  that  the  plaintiff  used  language  in  the  witness- 
box,  with  respect  to  which  he  does  not  appear  to  have  been  cross- 
examined,  and  from  which  the  jury  may  have  been  satisfied  that  he 
had  suffered  a  direct  and  particular  damage  in  respect  of  extra 
cost  of  carriage,  which  had  actually  accrued  between  the  time  of  the 
obstruction  and  the  commencement  of  the  action.     It  appears  to 
me  that  such  a  damage,  duly  stated,  might  be  sufficient  to  support 
an  action,  even  without  treating  the  case  of  Wilkes  v.  The  Hunger- 
ford  Market  Company  as  an  unimpeached  authority.     That  case, 
if  it  cannot  be  supported,  is,  I  think,  easily  distinguishable  from 
the  present.  I  must  be  understood  as  expressing  no  settled  opinion, 
but  only  as  being  unable  at  present  to  concur  with  the  rest  of  the 

Appeal  dismissed,  without  costs. 


Oct.  17, 19.  SURFLEN  AND  STEWART  r.  SMITH. 

[IN  ERROR.] 

Sheriff— "Fi.  fa. — Shares  in  Ship— Pleading — ^Virtute  cujus. 

A  Sheriff,  under  nfi.fa.  against  one  of  sereral  owners  of  a  ship,  can  sell  only  the 
execution  debtor's  interest  in  the  ship,  and  a  nominal  sale  bj  him  of  the  whole  ship 
and  tackle  does  not  deprire  the  other  owners  of  their  interest. 

A  declaration  stated  that  S.  and  the  plaintiffs  were  joint  owners  of  a  ship,  and 
that  the  defendant,  as  Sheriff,  under  a  writ  ofji.fa.  against  the  goods  of  S.,  seized  and 
took  the  ship  and  all  her  tackle,  &c. ;  that  it  was  thereupon  the  duty  of  the  defendant, 
as  Sheriff,  to  sell  S.'s  interest  in  the  ship,  tackle,  &c.,  and  no  more,  but  that  under 
colour  of  the  writ  he  wrongfully  sold  the  whole  of  the  ship,  and  applied  the  proceeds 
towards  satisfying  the  writ,  "  whereby  the  shares  of  the  plaintiffs  were  lost,"  &c. 

Plea  that  the  plaintiffs  were  not  registered  owners,  and  that  S.  was  actually  in 
possession. 

Seldf  that  the  declaration  was  bad,  for  not  showing  in  point  of  law  or  of  fact  that 
the  plaintiffs'  shares  were  lost  to  them ;  that  no  distinction  could  be  made  on  the 
declaration  between  the  ship  and  the  tackle,  &c. ;  and  that  the  plea  did  not  help  the 
declaration. 

Quare,  whether  a  plaintiff  can  invoke  the  contents  of  a  plea  to  which  he  has 
demurred,  to  support  the  declaration. 

Error  upon  the  judgment  of  the  Supreme  Court  at  Dunedin  in 
favour  of  the  defendant  upon  a  demurrer  to  the  plea. 

The  declaration  alleged  that  the  plaintiffs  and  one  James 
Patrick  Sweeney  had  been,  and  were,  the  joint  owners  of  a  certain 
ship  or  vessel  named  ^^  The  Onehunga ;"  and  whilst  the  plaintiffs 
and  the  said  James  Patrick  Sweeney  were  such  joint  owners,  to 
wit,  on  the  24th  day  of  January,  in  the  year  of  our  Lord  1868, 
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the  defendant,  as  and  being  the  Sheriff  of  the  Province  of  Otago,        i869 

under  a  writ  of  fieri  facias  against  the  goods  and  chattels  of  the  guttj,!.^,,  ^^^ 

said  James  Patrick  Sweeney,  sued  out  of  this  honorable  Court,  in     Stewabt 

the  Otago  and  Southland  District  thereof,  at  the  suit  of  Thomas      smitu. 

Edward  Fisher,  and  directed  to  the  Sheriff  of  the  District  of  the 

Province  of  Otago,  seized  and  took  in  execution  divers  goods  and 

chattels,  to  wit,  the  said  ship  or  vessel  named  ^^  The  Onehunga,*' 

and  all  her  tackle,  apparel,  boats,  and  other  furniture,  which  said 

goods  and  chattels  were  of  the  value  of  £1,000.     And  the  plaintiffs 

further  say,  that,  on  the  said  seizure,  and  taking  by  the  defendant 

as  aforesaid,  it  became  and  was  the  duty  of  the  defendant,  as  such 

Sheriff  as  aforesaid,  to  have  sold  the  part  share  and  interest  of  the 

said  James  Patrick  Sweeney  in  the  said  ship  or  vessel,  and  her 

tackle,  apparel,  boats,  and  other  furniture,  and  no  more ;  yet  the 

defendant  afterwards,  and  whilst  the  plaintiffs  and  the  said  James 

Patrick  Sweeney  were  such  joint  owners  as  aforesaid  of  the  said 

ship  or  vessel,  and  her  tackle,  apparel,  boats,  and  other  furniture, 

under  colour  of  the  said  writ,  wrongfully  sold  the  whole  of  the  said 

ship  or  vessel,  and  her  tackle,  apparel,  boats,  and  other  furniture, 

and  applied  the  net  proceeds  of  the  sale  thereof  respectively  in  or 

towards  satisfying  the  money  directed  to  be  levied  and  made  under 

the  said  writ  of  fieri  facias,  and  otherwise  wrongfully  disposed  of 

the  said  net  proceeds,  whereby ^  and  by  reason  of  the  premises,  the 

shares  of  the  plaintiffs  in  the  said  ship  or  vessel,  and  her  tackle 

apparel,  boats,  and  other  furniture,  became,  and  were  and  are, 

wholly  lost  to  the  plaintiffs. 

Wherefore,  the  plaintiffs  claim  k)  recover  from  the  defendant 

the  sum  of  £500,  and  also  damages  in  the  nature  of 

interest  thereon  over  and  above  the  said  sum  of  £500, 

pursuant  to  the  statutes  in  that  case  made  and  provided. 

The  defendant  pleaded,  for  a  second  plea,  that  the  said  ship  or 

vessel  "  Onehunga  '^  was,  at  the  time  of  the  seizure  and  sale  thereof 

by  the  defendant,  a  British  vessel  liable  to  be  registered,  and  was 

in  fact  registered  as  such  under  the  laws  in  force  in  the  Colony  of 

New  Zealand  relating  to  merchant  shipping.      And  the  defendant 

also  says  that  at  the  time  of  the  said  seizure  and  sale  the  plaintiffs 

had  not,  nor  had  either  of  them,  acquired  any  title  at  law  to  the 

said  ship  or  vessel,  or  any  part  thereof;  nor  did  their  names,  or 

the  name  of  either  of  them  the  said  plaintiffs,  appear  upon  the 

register  of  the  said  ship  or  vessel  as  having  any  right  or  interest 

therein,  nor  had  the  plaintiffs  or  either  of  them  procured  or 


216  COURT   OF  APPEAL. 

1869        registered  any  transfer  or  assignment^  by  way  of  a  bill  of  sale  or 

SuRFLEN  AND  otherwisc,  of  the  right  or  interest  now  asserted  and  claimed  by  the 

Stewaet     plaintiffs  from  the  registered  owner  of  the  said  ship  or  vessel. 

Smith.       And  the  defendant  also  says,  that  on  proceeding  to  execute  the 

writ  of  fieri  facias  in  the  declaration  mentioned,  he  found  the  said 

James  Patrick  Sweeney  was  in  possession  of  the  said  ship  or  vessel, 

and  having  no  notice  or  knowledge  of  the  unregistered  and  merely 

equitable  claim  of  the  plaintiffs,  he  the  defendant,  as  and  being 

such  Sheriff  as  in  the  declaration  mentioned,  and  acting  under 

and  in  pursuance  of  the  said  writ  of  fieri  facias,  did  seize  and  sell 

the  whole  of  th§  said  ship  or  vessel,  and  her  tackle,  apparel,  boats, 

and  other  furniture,  as  in  the  declaration  alleged. 

To  this  plea  the  plaintiffs  demurred,  on  the  ground  that  it  is  no 
justification  of  the  trespasses  complained  of,  or  either  of  them,  that 
the  plaintiffs  were  not  at  the  time  of  the  committing  of  tliose 
trespasses  respectively  the  registered  owners  under  the  laws  then 
in  force  in  New  Zealand  relating  to  merchant  shipping,  of  any 
share  or  shares  in  the  said  ship  or  vessel  named  "  The  Onehunga,^' 
or  that  the  defendant  found  the  said  James  Patrick  Sweeney  in 
possession  thereof,  and  had  no  notice  or  knowledge  of  the  un- 
registered and  merely  equitable  claim  of  the  plaintiffs. 

Joinder  in  demurrer. 

The  plaintiffs  gave  notice  of  the  following  objection  to  the 
defendant's  plea : — 

That  under  a  writ  of  fieri  facias  directed  against  the  goods 
and  chattels  of  one  part  owner  of  a  vessel,  the  defendant,  as 
Sheriff,  could  neither  actually  nor  potentially  divest  the  interest 
of  another  part  owner  or  owners. 

The  Court  below  gave  judgment  for  the  defendant,  holding  the 
second  plea  to  be  good,  and  the  declaration  bad  in  law. 

The  plaintiffs  thereupon  brought  error  in  this  Court,  and  in 
their  memorandum  stated  the  following  grounds  of  error : — 

1.  That  the  plea  of  the  defendant  is  bad  in  substance,  because 
it  is  no  justification  of  the  trespasses  complained  of,  or  either  of 
them,  that  the  plaintiffs  were  not  at  the  time  of  the  committing 
of  those  trespasses  respectively  the  registered  owners  under  the 
laws  then  in  force  in  New  Zealand  relating  to  merchant  shipping 
of  any  share  or  shares  in  the  said  ship  or  vessel  named  ''The 
Onehunga,''  or  that  the  defendant  found  the  said  James  Patrick 
Sweeney  in  possession  thereof,  and  had  no  notice  or  knowledge  of 
the  unregistered  and  merely  equitable  claim  of  the  plaintifib. 
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2.  That  the   declaration  is  good  in  substance^  because  it  is        1869 
not  true,  as  objected  thereto  by  the  defendant,  that  under  a  writ  Sueflen  akd 
of  fieri  facias  directed  against  the  goods  and  chattels  of  one  part     Stbwabt 
owner  of  a  vessel,  the  defendant,  as  Sheriflf,  could  neither  actually      Sioth. 
nor  potentially   divest  the  interest   of  another  part  owner  or 
owners. 

Joinder  in  error. 

The  Attorney-General  {Prendergast)  for  the  plaintiffs  in  error. 

The  declaration  is  good,  and  the  plea  is  bad. 

The  first  part  of  the  declaration  to  which  it  is  necessary  to 
advert,  is  that  which  alleges  the  ownership  to  have  been  in  the 
plaintiffs  and  Sweeney ;  but  that  applies  to  the  vessel  only  and  not 
her  tackle,  furniture,  and  appurtenances ;  and  even  if  there  be  a 
difficulty  in  supporting  the  declaration  with  regard  to  the  shares  of 
the  plaintiffs  in  the  ship,  the  illegal  seizure  of  the  accessories 
shown  in  it  would  be  sufficient  to  support  the  action.  There  was 
no  necessity  for  any  formal  transfer  of  the  accessories  in  order  to 
make  the  property  in  them  pass  by  the  sale.  The  declaration 
admits  that  the  defendant  was  justified  in  seizing  under  the 
execution,  but  avers  that  the  Sheriff  did  a  wrongful  act  in  selling 
the  whole,  and  applying  the  proceeds  thereof  to  the  execution, 
instead  of  Sweeney's  interest  only.  It  is  contended  that  the  , 
Sheriff's  act  was  a  tortious  one,  which  caused  an  actual  damage  to 
the  plaintiffs,  for  the  declaration  alleges  that  the  ship  &c.  were 
wholly  lost  to  the  plaintiffs.  There  may  be  such  a  loss  even  with- 
out a  legal  transfer  of  the  property,  or  a  divesting  of  the  title  in 
law.  Again,  the  action  may  be  taken  as  an  action  for  the  plaintiff's 
share  of  the  proceeds  of  the  sale,  and  for  damages  accruing  from 
the  defendant's  improper  conduct  after  a  lawful  seizure. 

In  Mayhew  v.  HerHck  (18  L.  J.  C.  P.  179;  7  C.B.  229),  it  was 
held  that  although  one  of  two  tenants  in  common  of  a  chattel  is 
not  liable  in  trover  at  the  suit  of  his  co-tenant  for  a  mere  sale  of 
the  chattel,  he  may  be  for  such  a  disposition  as  amounts  to  a 
destruction  of  it. 

In  Farrar  v.  Beswick  (1  M.  &  W.  682;  5  L.  J.  Ex.  225),  where 
the  issue  was  whether  certain  goods  seized  by  the  Sheriff,  on  an 
execution  against  J.  P.,  were  his  sole  property,  and  the  jury  found 
that  they  were  the  joint  property  of  the  plaintiff  and  J.  F.,  it  was 
held  that  the  plaintiff  might  recover. 

All  the  plaintiffs  here  have  to  maintain  is,  that  they  have  a 
right  of  action,  not  that  the  case  is  one  for  which  trover  would  lie 
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1869        in  England.     Parke  B.  said,  in  Farrar  v.  Beswick,  that  in  such 
SuEFLEN  AND  cascs  whcn  at  the  bar,  he  used  to  declare  specially  against  the 
Stewabt     Sheriff. 

Smith.  It  is  true  that  one  joint  tenant  cannot  be  liable  in  an  action  of 

trover  by  his  co-owner — Barton  v.  Williams  (5  B.  &  Al.  395) ;  but 
if  the  sale  has  been  such  as  to  deprive  the  co-owner  of  his  title — 
as  for  instance  a  sale  in  market  overt — an  action  will  lie. 

In  Mayhew  v.  Herrick  there  was  a  special  count  as  well  as  one 
in  trover,  and  the  plaintiffs  recovered  damages  on  the  special  count. 
Maule,  J.,  there  said — "  There  may  be  dispositions  of  the  subject- 
matter  which  will  amount  to  a  conversion  if  done  by  a  stranger^ 
that  are  not  so  if  done  by  a  tenant  in  common.  But  I  do  not 
think  it  therefore  follows  that  no  dealing  with  the  thing  by  one  of 
two  tenants  in  common,  that  does  not  amount  to  a  total  an- 
nihilation of  it,  (if  that  be  possible,)  can  be  a  conversion  as  against 
his  co-tenant.'^     Cresswell,  J.,  spoke  to  the  same  effect. 

None  of  the  Judges  there  were  of  opinion  that  the  sale  was  not 
a  good  foundation  for  an  action,  but  only  that  it  was  not  good 
for  an  action  of  trover. 

In  Barnardiston  v.  Chapman  (Bull.  N.P.  34, 35),  cited  in  Heath 
V.  Hubbard  (4  East.  121),  one  co-owner  of  a  ship  recovered  against 
.  two  co-owners  for  actually  taking  the  ship  from  the  plaintiff. 

In  Tancred  v.  Allgood  (28  L.  J.  Ex.  362),  which  was  an  action 
against  a  Sheriff  for  selling  the  reversionary  interest  of  the  plaintiff 
in  goods  in  the  possession  of  an  execution  debtor,  a  plea  that  the 
defendant  sold  under  &  fi.  fa.  as  Sheriff,  and  not  in  market  overt, 
and  that  the  plaintiff  had  not  sustained,  and  would  not  sustain, 
any  damage,  was  held  good. 

With  regard  to  the  question  whether  special  damage  is 
sufficiently  alleged  in  the  declaration  under  the  general  words,  the 
cases  of  Younp  v.  Spencer  (10  B.  &  C.  145),  and  ne  Lancashire 
Waggon  Company  v.  Fltzhugh  (G  Hur.  &  Nor.  502;  30  L.  J. 
Ex.  231),  may  seem  at  first  to  be  against  the  plaintiffs. 

It  may  be  admitted  that  a  mere  sale  by  the  Sheriff,  without 
anything  else,  would  not  give  a  right  of  action  against  him;  but 
here  there  is  an  averment  of  an  absolute  sale,  followed  by  a  state- 
ment of  loss  of  the  whole  property. 

Any  misuser,  far  short  of  destruction  of  the  property,  would 
give  one  co-owner  a  right  to  recover  in  a  special  action  against 
another. 

But,  in  the  next  place,  the  plaintiffs  may  waive  the  tort,  and 
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sue  for  their  share  of  the  money  recovered  by  the  Sheriff.     It  must        1869 
be  admitted  that  it  is  difficult  to  get  over  the  allegation  in  the  plea^  Subplen  and 
that  at  the  time  of  the  seizure  the  plaintiffs  had  no  legal  right  to     Stewaet 
the  ship.     The  property  in  a  ship  passes  by  bill  of  sale  without      Smith. 
registration:  Stapleton  v.  Haymen  (33  L.  J.  Ex.  170). 

It  is  contended  that  the  title  is  good  by  the  bill  of  sale  without 
registration ;  though  a  risk  is  run  in  the  meantime^  because  the  last 
registered  owner  may  make  another  bill  of  sale,  which^  if  it  gets 
registered  before,  defeats,  the  prior  one. 

The  declaration  may  be  supported  as  one  for  money  had  and 
received,  or  for  an  account,  whether  the  sale  was  legal  or  illegal. 
That  a  co-owner  who  cannot  bring  an  action  for  trover  may  bring 
an  action  for  an  account,  the  case  of  Wheeler  v.  Home  (Willes, 
208)  is  an  authority. 

If  one  tenant  in  common  misuse  what  is  in  common,  he  is 
liable  to  an  action  as  for  misfeasance :  Martyn  v.  Knowllys 
(8  T.  R.  146,  per  Lord  Kenyon.) 

The  Sheriff  ought  to  have  sold  only  Sweeney^s  interest. 
Mayhew  v.  Herrick  is  a  direct  authority  that  the  declaration  is 
good,  and  the  plea  does  not  alter  the  case;  for  it  introduces  no  new 
fact,  except  that  no  legal  title  had  been  acquired  by  the  plaintiff. 

It  is  contended,  therefore,  that  the  plea  is  bad,  and  the  declara- 
tion is  good. 

Macassey  for  the  defendant  in  error.  The  plea  is  good,  and 
the  declaration  is  bad. 

The  questions  which  arise  on  the  declaration  are,  first,  whether 
a  seizure  of  a  co-ovuer^s  goods  by  the  Sheriff,  on  an  execution 
against  another  co-owner,  gives  a  cause  of  action  against  the 
Sheriff,  that  is,  supposing  the  plaintiff  has  a  legal  right  to  the 
property ;  and  secondly,  whether  the  declaration  here  carries  the 
case  far  enough  to  make  the  action  supportable.  The  question  on 
the  plea  is,  whether  it  effectually  negatives  the  existence  of  any 
legal  property  in  the  plaintiffs ;  for  if  it  does,  it  is  contended  that  it 
must  be  a  good  answer  to  an  action  like  this. 

As  to  the  question  whether  the  Sheriff  has  a  right  to  seize  and 
sell  a  ship  under  a  writ  otfi.  fa.,  it  is  submitted  that  under  1  and  2 
Vict.'  c.  110,  he  unquestionably  has  power  to  do  so. 

The  question  is  not  what  title  passed  by  the  sale,  but  whether 
the  Sheriff  has  power  to  sell. 

It  is  said  there  is  no  remedy  over  as  against  the  Sheriff's 
vendee;  but  that  is  the  same  question. 
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1869  In  New  Zealand^  all  real  and  personal  estate  is  seizable  under 

SuBPLEw  AND  *  fi-  fa-  issucd  undcr  ''  The  Execution  of  Judgment  against  Real 
Btbwabt     Estate  Act,  1867/' 

Smith.  A  purchaser  from  the  Sheriff  is  in  no  better  position  than  the 

Sheriff ;  and  there  may  be  an  equitable  claim  for  an  account. 

When  a  writ  of  execution  is  set  aside  for  irregularity,  no  action 
could  be  brought  against  the  purchaser  under  it,  nor  will  an  action 
lie  against  the  Sheriff.     He  is  protected  by  an  irregular  writ. 

Does  the  declaration  contain  any  cause  of  action  ?  The  Attorney- 
General  seems  to  have  abandoned  the  grounds  of  demurrer  and 
error.  It  appears  to  be  conceded  that  an  action  for  trover,  as  for  a 
wrongful  conversion,  is  not  sustainable  in  such  a  case  as  the  present ; 
and  this  has  been  treated  as  a  special  action  on  the  case  for 
something  more  than  the  seizure  and  sale  of  the  ship  by  the 
Sheriff. 

In  Farrar  v.  Beswick,  the  declaration  averred  the  property  to  be 
in  the  plaintiff;  the  plea  averred  it  to  be  the  sole  property  of 
another. 

In  Mayhew  v.  Herrick,  the  count  of  the  declaration  on  which 
the  plaintiff  succeeded  averred  that  the  defendant,  by  colour  of  the 
sale,  eloigned  and  carried  away  the  goods ;  but  there  are  not  any 
facts  averred  in  this  declaration  sufficient  to  take  the  case  out  of 
the  rule.  The  only  averment  that  can  be  relied  upon  for  that 
purpose  is  to  be  found  in  the  words  ''  whereby  the  said  shares,  &c., 
were  wholly  lost.''  No  wrong  is  shown  to  have  been  done  to  the 
possessory  right  of  the  plaintiffs.  There  is  no  statement  that 
the  ship  has  been  removed  out  of  the  possession  or  custody  of  the 
plaintiff.  Is  this  to  be  taken  as  an  averment  of  a  fact,  or  merely 
as  an  inference  of  law  ?  The  office  of  the  virtute  cujus  is  pointed 
out  in  Stephen  on  Pleading  (7  Ed.  p.  176).  The  reason  given 
there  why  it  is  not  traversable  is,  that  if  it  be  intended  to  question 
the  facts  from  which  it  is  deduced,  these  facts  should  be  traversed ; 
and  if  the  inference  in  law  is  disputed,  the  course  is  to  demur. 
Here  the  loss  is  averred  as  resulting  from  the  seizure  and  sale  only ; 
but  there  must  be  more  than  that  to  make  a  cause  of  action.  The 
case  in  the  Exchequer  shows  that  if  a  purchaser  has  removed 
goods  improperly  sold,  he  is  responsible,  but  the  Sheriff  is  not. 
As  to  the  meaning  of  the  words  "  were  wholly  lost  to  the  plain- 
tiffs," reference  may  be  made  to  the  declaration  in  The  Lancashire 
Waggon  Co.  v.  FUzhugh,  where  similar  words  were  treated  as  a 
mere  inference  of  law. 
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[Johnston^   J. — ^The    plaintiffs    say,   ''  You,  the    defendant,        ^869 
wrongfully  sold  our  shares,  whereby  our  shares  are  lost  to  us/']      sueflen  awd 

But  it  is  submitted  that  the  sale  cannot  affect  the  title  to  the     Stbwart 

11. 

shares,  and  that  therefore  this  must  be  taken  as  being  a  statement      Smxts. 
of  a  conclusion  of  law,  and  insufficient. 

In  Mayhew  v.  Herrick,  the  declaration  stated  more  than  a 
seizure  and  a  sale,  viz.,  the  eloigument  &c.  of  the  goods,  by 
the  procurement  of  the  defendant.  If  the  defendant  here,  by 
acts  of  his  own,  and  not  merely  by  the  seizure  and  the  sale, 
has  deprived  the  plaintiffs  of  their  property,  he  will  be  respon- 
sible. The  cases  of  the  Lancashire  Waggon  Co.  v.  Fitzhugh^ 
and  Tancred  v.  Allgood,  are  authorities  to  show,  not  merely  that 
an  action  of  trover  will  not  lie,  but  that  no  action  will  lie  under 
circumstances  like  those  of  the  present  case.  Barnardiston  v. 
Chapman  only  shows  that  a  tenant  in  common  may  maintain  an 
action  for  the  destruction  of  the  thing  held  in  common. 

It  is  not  the  insufficiency  of  the  allegation  of  damage  that  is 
complained  of,  but  that  of  the  fact  causing  the  damage. 

The  declaration  is  bad,  first,  for  not  averring  a  scienter  in  the 
defendant ;  second,  for  not  averring  some  act  of  the  defendant 
which  occasioned  damage,  apart  from  the  seizure  and  sale,  because 
seizure  and  sale  cannot  create  a  legal  injury  by  which  the  co* 
owners  can  be  damaged.  As  to  the  difference  between  the  ship 
and  its  accessories,  the  question  does  not  arise  on  the  declaration 
but  on  the  plea.  But  it  is  said  the  declaration  may  be  supported 
by  waiving  the  tort,  and  treating  the  claim  as  an  action  for  money. 
But  if  it  shows  no  wrong,  there  can  be  no  waiver,  and  it  does  not 
show  any  receiving  of  money  on  behalf  of  the  plaintiff.  There  is 
no  connection  between  the  wrongful  act  and  the  paying  over  the 
proceeds  to  the  judgment  creditor. 

The  plaintiff  has  elected  to  bring  his  action  for  the  wrong. 
If  a  man  once  determines  his  election,  he  is  bound  by  it ;  the 
plaintiff  has  done  so  by  treating  this  as  a  tort.  (Broom's  Maxims, 
p.  291.) 

In  Kennard  v.  Featherston  (1  N.Z.  Appeal  Cases,  15),  the 
Court  refused  to  allow  the  plaintiff  to  recover  as  on  a  quantum 
meruit  on  equitable  grounds,  when  he  had  founded  the  claim  in  his 
declaration  on  legal  grounds. 

With  respect  to  the  distinction  taken  between  the  ship  itself 

and  its  accessories,  the  allegation  in  the  declaration  is  that  the 

plaintiffs  were  owners  of  the  ship,  and  there  is  a  statement  of  the 
VOL.  I.— Pjjw  a.  29 
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^^^        defendant's  duty  to  sell  Sweeney's  share  of  the  ship  and  tackle,  and 

SuBFLEir  AWD  ^^  morc ;  and  when  the  declaration  afterwards  speaks  of  such  "joint 

Stbwabt     owners   as  aforesaid/'  those  words  apply  only  to  the  statement 

Bmitb.       of  ownership  of  the  vessel  itself.     No  doubt  the  accessories  of  a 

ship  may  be  treated  separately.     In  the  form  of  bill  of  sale  given 

in  the  last  edition  of  Abbot  on  Shipping  (not  the  form  taken  from 

the  Act  of  1854*),  the  boats^  appurtenances^  &c.,  are  mentioned. 

With  regard  to  this  point  the  maxim  must  apply^  "  Accessoriwn  nom 

ducit  aed  sequiiur  suwn  principale/'     (Broom's  Maxims,  p.  475.) 

But  the  plaintiflF  has  not  in  bis  declaration  treated  the  boatsy 
80C.J  as  on  a  different  footing  from  the  riiip^  but  proceeded  on  the 
ground  that  the  plaintiff  had  a  title  irrespective  of  the  Registration 
Act. 

Abbot  on  Shipping  (11  Ed.  pp,  67,  68),  shows  that  plaintiffa 
must  recover  on  the  basis  of  possession  or  property.  Here  there 
is  neither  one  nor  the  other. 

It  has  been  said,  on  the  authority  of  Stapleton  v.  Haymen,  that 
a  merely  equitable  title,  without  possession,  is  enough  to  support 
an  action.  But  no  Court  has  ever  held  that  a  person  with  an 
equitable  title  can  recover  what  only  a  legal  title  would  entitle 
him  to.  There  is  no  malice,  fraud,  or  knowledge  alleged^  and  the 
plaintiff  does  not  ask  for  equitable  relief. 

The  Attorney 'General  in  reply. 

Whatever  be  the  effect  of  the  pleadings  as  to  the  ship,  the  plea 
gives  no  answer  as  to  the  ship's  apparel,  boats,  &c.  If  there  be  a 
distinction  between  the  ship  and  the  boats,  &c.,  the  legal  owner* 
ship  of  the  latter  is  not  negatived. 

It  is  submitted  that  the  statement  of  loss  was  a  statement  of  a 
traversable  matter  of  fact. 

If  necessary,  the  averments  in  the  plea  may  be  invoked  to  sup- 
port the  allegations  of  ownership  and  loss.  (1  Chitty's  Pleading, 
700.) 

Arney,  C.J. — I  am  of  opinion  that  the  judgment  of  the  Court 
must  be  given  for  the  defendant  in  error.  It  has  been  urged  that, 
supposing  the  declaration  should  be  held  to  be  insufficient  in  itself, 
the  plea  may  be  looked  at  in  order  to  help  it.  I  am  of  opinion 
that  we  cannot  look  at  the  plea  for  such  a  purpose ;  but,  admitting 
that  we  could  do  so,  the  plea  does  not  help  the  declaration.  Any 
admission  to  be  gathered  from  the  plea  amounts  to  no  more  than 
this  :  "  You,  the  plaintiffs,  were  not  registered  owners.  If  you  had 
any  interest  in  the  vessel  at  all,  it  was  an  equitable  interest,  with 
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which  I  was  not  acquainted  when  I  sold  the  vessel  in  obedience  to  the        ^-^^ 
writ/'  This  is  all  we  can  get  if  we  go  to  other  parts  of  the  record  Subplbn  axp 
for  the  purpose  of  supporting  the  declaration ;  and  it  does  not  seem     Stbwaet 
that  the  whole  discloses  any  cause  of  action  in  the  plaintiffs  against      Sxith. 
the  Sheriff  for  the  sale  of  the  ship.    In  order  to  support  the  plaintiffs' 
view  of  this  declaration^  they  must  get  rid  of  the  doctrine  that  a 
mere  sale  by  one  tenant  in  common^  or  joint  tenant  of  a  chattel^  is 
not  a  conversion  as  against  the  other,  so  as  of  itself  to  enable  that 
other  to  maintain  trover,  but  that  the  latter  must,  in  such  event, 
declare  in  a  special  action  on  the  case,  alleging  such  a  disposal  of 
the  subject  of  the  co-tenancy  as  would  have  amounted  to  a  con- 
version.    This  doctrine  is  established  by  a  variety  of  cases.     (See 
Farrer  v.  Beswick  (5   L.  J.  Exch.  225),  and  May  hew  v.  H&rrick 
(18  L.  J.  C,  P.  179) .    In  May  hew  v.  Herrick,  the  declaration  ran  in 
terms  which  showed  that  the  defendant's  mode  of  dealing  with  the 
property  nearly  resembled  the  destroying  of  the  interest  of  the 
plaintiffs  therein,  for  the  declaration  alleged  that  the  whole  had 
been  eloigned  and  carried  away,  whereby  the  same  became  lost  to 
the  plaintiff. 

The  case  of  the  Lancashire  Waggon  Co.  v.  Fitzhugh  (30  L.  J. 
Exch.  231)  maintains  the  same  doctrine.  In  the  present  case,  the 
declaration  avers  that  the  plaintiffs  were  joint  owners  with  Sweeney 
of  the  vessel,  and  that  whereas  it  was  the  duty  of  the  Sheriff  to  sell 
only  the  share  or  interest  of  the  judgment  d3btor,  Sweeney,  in  the 
vessel,  yet  the  Sheriff,  by  virtue  and  under  colour  of  the  writ, 
wrongfully  sold  the  shares  of  the  plaintiff  therein.  But  when  the 
Sheriff  sells  a  chattel  belonging  to  two  co-owners,  under  a  writ  of 
execution  against  one  of  such  co-owners,  he  does  not  thereby,  by 
the  mere  sale,  in  all  cases  absolutelv  divest  the  other  co-owner  of 
his  interest  in  such  chattel,  more  especially  in  a  case  like  this, 
where  the  property  in  the  vessel  passes  by  title,  and  not  in  the 
ordinary  way  of  a  transfer  of  chattels.  The  Attorney-General, 
after  reviewing  the  authorities  which  were  brought  under  con- 
sideration of  this  Court  upon  the  argument,  was  constrained  to 
admit  he  could  not  support  this  declaration  without  relying  upon 
an  averment  of  special  damage  as  the  gravamen  of  the  action ;  and 
for  this  purpose  he  called  in  aid  the  general  averment  at  the  end 
of  the  declaration,  viriute  cvjtis,  "the  plaintiffs  were  wholly 
deprived  of  their  share  in  the  ship  or  vessel.^'  But  tliis  general 
averment  of  damage  is  not  sufficient  where  the  special  damage, 
without  which  the  action  cannot  be  supported,  is  not  alleged  in  the 


224  COXTRT  OF  APPEAL. 

18B9        body  of  the  declaration.     I  think  this  declaration  is  bad,  and  that 
SvEFLSF  AFD  judgmcnt  must  be  entered  for  the  defendant. 
Stbwabt  Johnston,  J. — I  am  entirely  of  the  same  opinion  as  the  Chief 

Smith.  Justice,  and  I  scarcely  like  to  add  anything  to  the  remarks  which 
he  has  made.  I  would  however  just  allude  for  a  moment  to 
three  points  put  by  the  learned  Attorney-General :  First,  that 
there  is  here  a  substantial  allegation  of  loss,  as  matter  of  fact, 
arising  from  the  conduct  of  the  defendant ;  secondly,  that  if  there 
is  any  imperfection  in  the  declaration,  the  plaintiff  is  entitled  to 
refer  to  the  plea  to  assist  him  out  of  his  difficulty ;  and  thirdly, 
that  there  is  a  distinction  between  the  ship  itself  and  its  appurten- 
ances. As  regards  the  averment  of  damage  in  the  declaration, 
that  averment  of  the  loss  sustained  by  the  plaintiff  is  introduced 
by  the  words  "by  means  of  the  premises,"  or*  words  to  that  effect; 
and  the  learned  Attorney-General  maintains  that  he  is  entitled  to 
rely  upon  the  allegation  that  follows  those  words  as  an  allegation 
of  a  matter  of  fact — not  a  mere  inference  of  law  from  the  preceding 
statement,  but  a  substantive  statement  of  fact.  It  means,  according 
to  his  suggestion,  that  the  plaintiff  is  thereby  entitled  to  prove  at 
the  trial  any  loss  in  fact  which  he  shall  prove  to  have  been  conse* 
quent  upon  the  matters  previously  stated  in  the  declaration.  Now, 
what  is  this  statement  of  loss  ?  It  is  that,  by  reason  of  the  premises, 
the  shares  of  the  plaintiffs  "  in  the  said  ship  or  vessel,  and  her 
tackle,  boats,  apparel,  and  furniture,  became  and  were  wholly  lost 
to  the  plaintiffs."  It  is,  he  says,  matter  of  fact :  "  I  have  lost  my 
shares  in  the  ship  and  its  appurtenances  from  the  matters  stated 
as  having  been  committed  by  the  defendant."  Now  what  are 
these  mattci*s  ?  It  is  stated  that  the  defendant  is  Sheriff,  and  that 
be  had  a  duty  to  perform,  and  that,  in  breach  of  that  duty,  he  did 
something.  For  the  purpose  of  seeing  what  the  duty  was,  it  must 
be  taken  that  it  was  a  duty  either  in  respect  of  the  plaintiffs,  or  it 
was  a  duty  in  respect  of  the  property  with  which  he  dealt.  To 
show  that  it  was  a  duty  in  respect  of  which  the  plaintiffs  have  a 
right  to  call  upon  him  to  answer,  if  he  be  guilty  of  a  breach  of  it, 
they  point  out  their  title  to  the  ship  in  question.  They  allege  that 
along  with  Sweeney  they  were  joint  owners  of  the  ship,  and  for  the 
present  purpose  it  is  not  important  to  consider  whether  that  implies 
or  docs  not  imply  that  the  ownership  was  a  legal  ownership,  or  any 
other  kind  of  ownership  which  might  be  described  under  the 
generic  and  comprehensive  term  '^  owner  of  the  ship."  They 
allege  that  they  being  such  owners,  the  Sheriff,  by  virtue  of  a  writ 
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of  fieri  facias  directed  against  the  goods  of  Sweeney,  proceeded  1869 
upon  the  writ^  and  took  in  execution  divers  goods  and  chattels,  to  Subflbx  and 
wit,  the  ship  and  all  her  tackle,  apparel,  boats,  and  other  furniture.  Stbwabx 
Then  comes  the  allegation  of  duty.  The  allegation  is,  that  it  was  Qkite. 
the  duty,  of  the  defendant,  as  Sheriff,  to  sell  only  Sweeney's  share, 
which  implies  that  it  was  contrary  to  his  duty  to  sell  the  plain- 
tiffs' shares ;  and  then  it  proceeds  to  say  tliat,  in  contravention 
of  this  duty,  he  sold  the  whole  ship,  from  which  we  are  to  infer 
that  he  sold  not  only  the  ship,  but  the  shares  of  the  plaintiffs 
in  the  ship,  and  that  he  applied  the  proceeds — which  assumes 
that  he  received  the  proceeds — to  satisfy  the  claim  against 
Sweeney,  whereby  the  loss  was  created,  namely,  the  total  loss 
of  these  shares  in  the  ship.  Now,  as  a  matter  of  law  it  is  perfectly 
clear  from  the  cases  cited  by  the  learned  Counsel  for  the  defendant, 
and  also  alluded  to  by  His  Honor  the  Chief  Justice,  that 
the  shares  of  the  plaintiffs  were  not  lost,  whether  their  interest 
was  a  legal  or  an  equitable  interest ; — the  Sheriff  not  having  the 
power  to  sell  any  but  the  share  of  the  person  against  whom  the 
writ  was  issued.  That  is,  the  sale  was  inoperative  for  the  purpose 
of  passing  the  property  of  the  plaintiffs.  Therefore,  in  law,  it 
cannot  be  said  that  the  Sheriff's  act  caused  the  loss  of  property  to 
the  plaintiffs.  The  Attorney-General,  however,  says  that  is  not 
the  way  to  treat  the  declaration,  and  that  he  is  prepared  to  show 
that  the  Sheriff's  act  did  cause  the  loss  of  these  shares  as  a  matter  of 
fact;  but  he  does  not  tell  us  how.  If  it  is  a  matter  of  fact,  it  should 
be  expressed,  so  that  the  defendant  might  traverse  it  and  meet  it. 
He  does  not  suggest  what  facts,  intermediate  between  the  nominal 
sale  and  the  bringing  of  the  action,  would  fulfil  the  allegation ''  wholly 
lost.''  In  several  of  the  cases  cited,  although  the  Sheriff  or  other 
officer  might  not  have  been  held  responsible  in  an  action  if  it  had 
been  merely  an  ordinary  action  of  trover,  or  if  he  had  merely 
seized  and  sold,  yet  when  by  the  procurement  of  the  Sheriff  the 
goods  were  removed,  taken  away,  destroyed,  made  to  cease  to  exist 
in  specie  and  character,  then  an  action  would  lie.  But  there  is  no 
allegation  of  any  such  fact  here.  No  doubt,  there  is  an  allegation 
from  which  the  Attorney-General  contended  that  there  must  have 
been  a  delivery,  and  that  the  delivery  must  have  been  such  as  to 
remove  the  ship  from  the  control  of  the  plaintiffs ;  but  I  cannot 
help  thinking  that  in  urging  this  contention  he  is  going  a  great 
deal  too  far.  All  that  appears  here  is  that  there  was  a  sale,  which 
was  de  facto  a  good  sale  as  regarded  Sweeney's  interest,  but  not 
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1869  as  regards  the  plaintiffs^.  Coming  to  the  second  point,  I  cantiot 
BimFLBN  AND  understand^  looking  at  the  whole  record^  that  the  doctrine 
Stbwart  asserted  by  the  Attorney-General  was  right,  namely^  that  you  can 
fivrra.  import  from  a  plea  demurred  to  an  admission  of  something  that 
might  help  the  declaration.  I  do  not  put  the  same  construction 
on  the  doctrine  that  the  learned  counsel  docs,  who  says — "  I  have 
omitted  to  state  certain  facts  with  regard  to  the  ownership  in  the 
declaration ;  but  they  are  supplied  by  the  plea,  which  I  contend  is  a 
bad  one."  Lastly,  with  regard  to  the  distinction  between  the  body 
of  the  ship  and  its  apparel  and  appurtenances,  such  as  boats  &c.,  it 
may  be  that,  under  certain  circumstances,  there  may  be  a  distinction 
between  them ;  but  I  do  not  find,  on  looking  at  this  declaration, 
that,  on  any  principle  I  can  apply  to  it,  there  seems  to  be  an 
intention  of  separating  the  case  of  the  so-called  appurtenances 
from  that  of  the  ship  itself.  Certainly  the  pleading  is  rather 
slovenly;  but  if  there  had  been  any  such  intention,  it  would  have 
been  mentioned.  I  find  the  allegation  is,  that  the  plaintiffs  and 
Sweeney  were  joint  owners  of  the  ship,  and  then  that  there  was  a 
seizure  of  the  ship  and  appurtenances.  Then  there  is  an  implied 
allegation,  if  I  may  so  say,  that  they  were  owners  of  both,  for  the 
plaintiffs  say  that  it  was  the  duty  of  the  Sheriff  to  sell  the  share  of 
Sweeney  in  the  ship  and  tackle,  &c.,  and  no  more ;  and  then  they 
go  on  to  say  that  nevcrtlieless  he  sold  the  shares  of  the  plaintiffs  in 
the  ship,  tackle,  and  furniture.  Upon  these  grounds,  it  seems  to 
me  that  it  is  an  afterthought  of  the  plaintiffs  to  suggest  that  this 
declaration  can  be  treated  as  raising  a  distinction  between  the  ship 
itself  and  its  appurtenances,  and  that  it  can  be  good  as  regards 
them,  even  if  it  should  be  defective  in  respect  of  the  ship.  It 
seems  to  me  that  they  must  share  the  same  fate.  I  am  reminded 
by  His  Honor  the  Chief  Justice  of  the  contention  of  the  Attorney- 
General  that  this  may  be  treated  as  an  action  for  an  account,  or 
for  money  had  and  received.  The  simple  answer  to  that  is,  that 
the  plaintiffs  have  not  so  treated  it  in  their  declaration ;  and  it  will 
not  do  to  say  that  had  the  pleadings  been  otherwise  framed,  another 
species  of  remedy  might  have  been  obtained.  It  would  not  be 
sufficient,  even  according  to  the  liberal  system  of  pleading  in  New 
Zealand,  to  make  the  suggestion  that  the  declaration  shows  some 
cause  of  action  and  is  therefore  good.  An  account  is  not  asked  for 
by  the  plaintiffs  on  this  pleading ;  and  admitting  the  right  of  a  party 
to  waive  the  tort,  and  proceed  for  money  had  and  received,  it  is 
quite  clear  that  in  this  case  the  tort  was  not  waived,  and  that  then 


COURT  OP  APPEAL.  227 

trM  no  intention  on  the  part  of  the  plaintiffs  to  claim  their  share  of       ^869 
the  purchase  money  as  money  had  and  received.  Susflbv  anp 

Gresson,  J.,  and  Ward,  J.,  concurred.  Stbwabi 

Richmond,  J.,  not  having  heard  the  whole  of  the  arguments,      Siutbl. 

gave  no  opinion. 

Judgment  for  the  defendant  in  error. 


TOLE  V.  BEGINA  (ex  pabte  J.  BrsBT).  0<?<.  22,25, 26. 

Mandamus— Officer  of  Crown—"  The  Auckland  Waste  Lands  Act,  18G7  "— "  The  ' 

Land  Claims  Arhilraiion  Ad^  18G7." 

A  Com Tnissioner  of  Waste  Lands  under  "Tlio  Auckland  Waste  Lands  Act,  1867," 
18  not  an  Officer  of  the  Crown  witliin  the  rule  that  a  mandamus  iiriU  not  lie  against 
•Qch  officer.  Quare^  Who  is  the  proper  officer  against  whom  a  mandamus  would 
lie  to  complete  a  purchase  under  the  Act? 

"The  Lands  Claims  Arbitralion  Act,  1867,"  gires  power  to  the  Governor  to  issue 
land  scrip  to  J.  B.,  which  land  scrip  shall  be  received  in  payment  for  any  lands  (o  bo 
•elected  bj  the  said  J.  B.  within  (he  Province  of  Aucklandjjfrom  any  lands  open  for 
sale  or  selection  under  the  provisions  of  the  law  for  the  time  being  iu  force  within  tho 
Province. 

"  The  Auckland  Waste  Lands  Act,  1867,"  gives  the  Superintendent  power 
to  divide  the  lauds  ofiercd  for  sale  into  four  classes,  two  classes  of  which,  namelj, 
town  lands  and  suburban  lands,  are  to  bo  offered  for  sale  by  public  auction  at  an 
upset  price.  The  Superintendent  is  required  to  notify  in  the  OazeiiCf  &c.,  which 
lands  are  to  be  sold  at  such  public  sales,  and  the  upset  price ;  and  no  land  is  to  bo 
offered  until  one  month  after  the  publication  of  tlie  notice.  The  Act  further  pro- 
vides that  the  public  sales  shall  bo  held  and  conducted  by  such  person,  at  such  liniea 
and  in  such  places,  as  the  Superint<?ndcnt  shall  by  notification  in  tho  Oazeite  nomi* 
nate  and  appoint.  The  20th  section  provides  that  any  person,  during  twelve  months 
after  any  auction,  may  become  the  purchaser  by  private  contract  of  i\\\y  land  put  up 
for  sale  as  aforesaid,  and  not  knocked  down  to  any  bidder,  on  paying  the  upset  prico 
for  the  same  in  cash;  provided  that  the  Superintendent  mny  cause  lands  which 
havo  not  already  been  applied  for,  to  bo  put  up  again  for  auction,  giving  such  notico 
as  provided  by  tho  Act  in  respect  of  land  to  be  offered  for  auction  : 

Held,  that  suburban  and  town  lands  offered  for  sale  at  public  auction,  and  not 
knocked  down,  were  lands  in  respect  of  which  J.  B.'s  land  scrip  under  the 
Arbitration  Act  was  available  for  a  private  purchase  as  *'  lands  open  for  selection 
or  sale." 

The  Superintendent  of  Auckland  having  notified  in  the  Oazeite  that  certain 
parcels  of  land  would  be  offered  for  sale  at  a  certain  time,  at  a  certain  place,  or  such 
other  place  as  might  seem  advisable,  of  which  future  notice  would  be  given,  tho 
Superintendent  directed  the  Waste  Lands  Commissioner  that  the  parcels  of  land  not 
sold  at  the  auction  should  bo  withdrawn  from  the  sale,  in  order  to  bo  again  offered 
by  public  auction  ;  an  auctioneer  not  nominated  or  appointed  by  the  Superintendent 
conducted  the  sale ;  and  the  sale  did  not  take  place  at  a  place  nominated  and  appointed 
by  the  Superintendent. 

Held,  that  these  irregularities  invalidated  the  sale,  and  destroyed  tho  basis  upon 
which  an  application  for  a  sale  of  the  land  by  private  contract  must  be  founded. 

The  following  case  was  stated  pursuant  to  section  28  of  "  TLe 
Court  of  Appeal  Act^  1862/^  by  way  of  appeal  by  the  defendant 
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1809        from  a  rale  of  the  Supreme  Court  of  New  Zealand,  Northern 
Xou        District,  for  a  mandamus^  made  on  the  15th  January,  1869,  in  these 
„  ^'  words  : — 

AB0DIA. 

Upon  hearing  Mr.  Gillies,  of  Counsel  for  James  Busby,  and 
upon  hearing  Mr.  Whitaker  and  Mr.  MacCormick,  of  Counsel  for 
the  said  Daniel  Austin  Tole,  and  upon  reading  the  affidavits  of 
James  Busby,  John  Williamson,  Daniel  Austin  Tole,  and  Samuel 
Cochrane,  and  the  order  of  Court  made  on  Saturday,  the  5th  day 
of  December,  1868,  it  is  ordered  that  a  writ  of  mandamus  do  issue 
from  this  honorable  Court,  commanding  Daniel  Austin  Tole,  the 
Waste  Lands  Commissioner  of  the  Province  of  Auckland  aforesaid, 
to  carry  out  the  provisions  of  ''  The  Auckland  Waste  Lands  Act, 
1867,^'  by  giving  the  usual  official  intimation  to  the  Receiver  of 
Waste  Lands  Revenue,  that  the  said  James  Busby  is  entitled  to 
become  the  purchaser  of  lots  96,  97,  98,  99,  100,  101,  102,  103, 
104,  105,  107,  108,  109,  110,  111,  112,  113,  114,  of  section  1 
of  the  Suburbs  of  Auckland,  Parish  of  Waitemata,  and  County  of 
Eden,  on  payment  of  the  respective  upset  prices  for  the  same;  or 
that  he  show  cause  to  the  contrary  thereof  on  or  before  the  3rd 
day  of  February,  1869. 

James  Busby,  in  his  affidavit,  stated  as  follows : — 

1.  That  John  Williamson,  Esquirej  the  Superintendent  of  tlie  ProTince  of  Auck- 
land, did,  on  the  28th  day  of  January,  1868,  in  pursuance  of  the  powers  Tested  in 
bim  in  tliat  behalf,  notify  in  the  Qovernment  Gazette  of  the  ProTince  of  Auckland, 
bearing  date  the  28lh  day  of  January,  1868,  and  in  certain  newspapers  in  the  Colon/ 
of  New  Zealand,  that  all  those  pieces  or  parcels  of  land,  being  lots  96,  97,  98,  99, 
100, 101,  102,  103, 104,  105, 107,  108,  109,  110,  111,  112,  113,  and  114,  of  section  1 
of  the  Suburbs  of  Auckland,  Parish  of  Waitemata,  and  County  of  Eden,  mentioned 
and  described  in  the  Schedule  in  the  said  Gazette  contained,  would  be  offered  for 
sale  on  Monday,  the  2nd  day  of  March,  1868,  as  town  and  suburban  land,  at  ths 
upset  prices  thereof  respectively  therein  mentioned,  amounting  in  the  whole  to  the 
sum  of  £1,025. 

2.  That  the  said  allotments  were,  in  pursuance  of  the  said  notification,  offered 
for  sale  at  public  auction  by  a  person,  and  at  the  time  and  place,  duly  appointed  by 
the  said  Superintendent,  that  is  to  say,  by  Samuel  Cochrane,  of  Auckland  aforesaid, 
auctioneer,  at  his  Auction  Mart,  in  Fort  Street,  in  Auckland  aforesaid,  on  the  said 
2nd  day  of  March,  1868,  and  were  not  knocked  down  to  any  bidder. 

8.  That  I,  this  deponent,  on  the  5th  day  of  May  last  past,  offered  to  become  the 
purchaser  by  private  contract  of  the  said  lands,  by  tendering  to  Charles  Heaphy,  the 
then  Waste  Lands  Commissioner  of  the  Province  of  Auckland,  the  sum  of  £1,053 
in  land  scrip  issued  to  me  by  and  under  the  hand  of  His  Excellency  the  Governor  of 
New  Zealand,  under  and  by  virtue  of  the  provisions  of  "  The  Land  Claims  Arbitration 
Act,  1867,"  as  and  for  payment  at  the  upset  price  for  the  said  allotments,  nomben 
96,  97,  98,  99,  100,  101,  102,  103,  104,  105,  107,  108,  109,  110,  111,  112,  113, 
and  114,  of  section  1  of  the  Suburbs  of  Auckland,  Parish  of  Waitemata,  and  County 
tt  Eden. 

4.  That  at  the  time  I  ao  tendered  the  s«id  aorip,  the  «ud  Wasto  Lands  Goounit* 
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sioner  informed  me  that  the  said  allotments  were  withdrawn  from  sale,  and  refused         1869 
to  accept  pajment  for  the  same. 

5.  That  on  the  13th  day  of  May,  1868, 1  tendered  to  Daniel  Pollen,  the  Beoeiyer 
of  Land  Revenue  for  the  said  Province  of  Auckland,  the  sum  of  £1,050  as  and  for  Rbqika. 
payment  of  the  said  allotments,  numbers  96,  97,  98,  99, 100, 101,  102,  103, 104, 105, 
107,  108,  109,  110,  111,  112,  113,  and  114,  of  section  1,  Suburbs  of  Auckland, 
Parish  of  Waitemata,  and  County  of  Eden  aforesaid,  at  the  upset  price  thereof ;  and 
in  reply  to  such  tender,  on  the  same  date,  I  received  from  the  said  Receiver  of  Waste 
Lands  Revenue  a  letter  of  which  the  following  is  a  copy  : — 

"  Land  Revenue  Office, 
"  Sib,—  "  Auckland,  13th  May,  1868. 

"  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  this  date 
tendering  the  sum  of  £1,050,  in  scrip,  issued  to  you  under  '  The  Land  Claims  Arbi- 
tration Act,  1867,'  in  payment  for  certain  allotments  at  Pamell. 

"  I  find,  on  reference  to  *  The  Auckland  Waste  Lands  Act,  1867,'  clause  20,  that 
the  purchase  of  the  allotments  in  question  can  be  effected  only  by  '  private  contract;' 
and  it  will  therefore  be  necessary,  before  I  can  receive  the  payment,  that  1  shall 
receive  from  the  Waste  Lands  Commissioner  tlie  usual  official  notification  of  the  &ct 
of  the  s^e,  and  of  the  price  at  which  it  has  been  effected. 

"  I  have,  &c., 

"Daniel  Polleit, 

"  Receiver  of  Land  Revenue. 
"  James  Busby,  Esq.,  Auckland." 

6.  That  on  the  14th  day  of  May,  1868, 1  applied  to  the  said  Waste  Lands  Commis- 
sioner, and  requested  him  to  furnish  me  with  the  usual  official  notification  of  the  fact 
that  I  had  become  the  purchaser  of  the  said  allotments,  but  the  said  Waste  Lands 
Commissioner  refused  to  furnish  me  with  the  said  notification,  and  refused  to  give 
efiect  in  any  manner  to  the  purchase  by  me  of  the  said  allotments. 

7.  That  on  the  24th  day  of  the  month  of  November  last,  I  again  tendered  the 
said  scrip,  to  the  amount  aforesaid,  to  Daniel  Austin  Tole,  Esq.,  the  present  Waste 
Land  Commissioner  of  the  said  Province,  in  payment  of  the  before-specified  allot- 
ments, which  lie  refused  to  accept,  or  to  furnish  me  with  the  aforesaid  usual  notifica- 
tion, and  informed  me  that  these  nllotmcnts  had  been  withdrawn  from  sale. 

8.  That  the  said  Superintendent  has  not  at  any  time  since  the  said  2nd  day  of 
March  last,  instead  of  permitting  the  said  lands  to  be  purchased  by  private  contract, 
caused  the  same  to  be  put  up  again  to  auction,  and  1  am  not  aware  of  any  lawful 
authority  by  which  the  said  allotments  have  been  withdrawn  from  sale. 

9.  That  I  am  advised  and  verily  believe  that  I  have  no  olher  legal  remedy 
whereby  to  enforce  my  right  to  become  purchaser  of  the  said  allotments  than  by  this 
application. 

10.  That  I  herewith  bring  into  Court  the  aforesaid  scrip  tendered  by  me  as 
aforesaid,  to  abide  the  result  of  this  application. 

The  defendant,  Daniel  Austin  Tole,  Waste  Lands  Commis- 
sioner of  the  Province  of  Auckland,  showed  cause  against  the  said 
rule,  and  on  showing  cause  used  the  following  aflBdavits  : — 

In  his  own  afBidavit  he  stated — 

1.  On  the  10th  day  of  September,  1868,  I  was  duly  appointed  Waste  Lands 
Commissioner  as  aforesaid. 

2.  I  am  advised  and  believe  that  those  several  parcels  of  land  known  as  lota 
numbers  96,  97,  98,  99,  100, 101,  103, 104, 105,  106,  109,  110,  111,  112,  113,  and 
114,  of  section  number  1  in  the  Parish  of  Waitemata,  in  the  County  of  Eden,  in  the 
saiH  Colony,  described  in  the  Government  Gazette  of  the  Province  of  Auckland, 

VOL.  L— Pabt  3.  80 


230  COURT  OF   APPEAL. 

1869         published  on  the  28th  day  of  January,  1868,  cannot  be  lawfully  sold  by  privattf 
~ '   ~         contract. 

3.  I  find  among  the  records  of  the  oflSce  of  the  Waste  Lands  Commissioner  of  the 
Bbgiita.       Province  of  Auckland,  a  memorandum  dated  the  2nd  day  of  March,  1868,  signed  by 

John  Williamson,  Esq.,  Superintendent  of  the  Prorince  of  Auckland,  and  addreued 
to  the  Waste  Lands  Commissioner,  stating  that  the  said  parcels  of  land,  if  not  sold  at 
auction  on  the  same  day,  were  to  be  withdrawn  from  sale,  in  order  that  they  might  be 
offered  at  a  future  date  at  a  different  upset  price,  which  said  memorandum  was  Re- 
duced and  shown  to  me  at  the  time  of  my  making  this  my  affidavit. 

4.  I  haye  been  directed  by  the  said  Superintendent  not  to  sell  any  of  the  said 
parcels  of  land  by  priTate  contract. 

John  Williamson,  Superintendent  of  the  Province  of  Auckland^ 
in  his  affidavit,  stated  as  follows  : — 

1.  On  the  28th  day  of  January,  1868, 1,  as  Superintendent  as  aforesaid,  did  notify 
in  the  Government  Gazette  of  the  Province  of  Auckland,  published  on  the  28th  day 
of  January,  1868,  which  said  Gazette  was  produced  and  shown  to  me  at  the  time  of 
my  making  this  my  affidavit,  that  those  several  parcels  of  land  in  the  Province  of 
Auckland  aforesaid,  known  as  lots  numbers  96,  97,  98,  99,  100,  101, 103,  lOi,  105, 
106,  109, 110,  111,  112,  113,  and  114,  would  be  offered  for  sale  at  12  o'clock  noon,  at 
the  Waste  Lands  Office,  or  at  such  other  place  as  might  seem  advisable,  of  which 
future  notice  would  be  duly  given,  at  Auckland,  on  Monday,  the  2nd  day  of  March, 
1868. 

2.  The  said  notification,  published  in  the  said  Government  Gazette  of  the  28th 
day  of  January,  1868,  is  the  only  notification  in  any  way  relating  to  the  sale  of  the 
said  parcels  of  land  on  the  2nd  day  of  March,  1868,  published  in  the  Government 
Gazette  of  the  Province  of  Auckland  by  me,  as  Superintendent  as  aforesaid. 

3.  On  the  2nd  day  of  March,  1868, 1,  as  Superintendent  as  aforesaid,  directed 
Charles  Heaphy,  Esquire,  then  Waste  Lands  Commissioner  of  the  Province  of 
Auckland  aforesaid,  that  all  the  said  parcels  of  laud,  not  sold  at  the  auction  sale  on 
that  day,  should  be  withdrawn  from  sale,  in  order  tliat  they  might  be  again  ofiered 
for  sale  by  public  auction  at  a  future  date,  at  a  different  upset  price. 

4.  I  have  been  advised  and  believe  that  the  said  parcels  of  land  were  not,  on  the 
2nd  day  of  March,  1868,  put  up  for  sale  according  to  law. 

5.  I,  as  Superintendent  as  aforesaid,  have  not  considered  it  expedient  to  the 
public  welfare,  since  the  2nd  day  of  March,  1868,  that  the  said  parcels  of  land  should 
be  sold. 

6.  I,  as  Superintendent  as  aforesaid,  directed  the  said  Charles  Heaphy,  when 
Waste  Lands  Commissioner  as  aforesaid,  and  Daniel  Austin  Tole,  Esquire,  now 
Waste  Lands  Commissioner  as  aforesaid,  not  to  sell  the  said  parcels  of  land  by  private 
contract. 

Samuel  Cochrane,  of  the  City  of  Auckland,  in  the  Colony  of 
New  Zealand,  auctioneer,  in  his  affidavit,  stated  as  follows : — 

1.  On  the  2nd  day  of  March,  1868, 1  ofiered  for  sale  by  public  auction,  at  mj 
Auction  Mart  in  Fort  Street,  in  the  City  of  Auckland  aforesaid,  certain  parous  of 
land  known  as  lote  numbers  96,  97,  98,  99, 100,  101,  103,  104,  105,  106,  109, 110, 
111,  112, 113,  and  114,  of  section  number  one,  in  the  Parish  of  Waitemata,  in  the 
County  of  Eden,  in  the  Colony  aforesaid. 

2.  I  woe  not  nonUnaied  or  appointed  hy  the  Superintendent  of  the  Province  of 
Aucklandy  by  notification  in  the  Government  Gazette  for  the  Province  of  Anekland, 
to  be  the  person  by  whom  the  sale  en  aforesaid  of  the  said  parcels  qf  land  should  he 
held  and  conducted,  and  the  said  parcels  of  land  were  not  offered  for  stUe  as  e^itreemid 


■■'-'-  COURT   OF   APPEAL.  231 

by  me  ai  the  place  nominated  and  appointed  for  the  tale  of  such  lands  by  the  eaid 
SupeHntendentf  by  notification  in  the  said  Government  Oazetie.  1869 

8.  On  the  2nd  day  of  March,  1868,  preyious  to  my  offering  the  said  parcels  of  land  ~ 
for  sale  as  aforesaid,  I  was  instructed  by  Charles  Heaphy,  Esquire,  then  Waste 
Lands  Commissioner  for  the  Province  of  Auckland,  that  all  the  said  parcels  of  land  Reqina. 
not  sold  at  the  sale  as  aforesaid  were  to  bo  announced  as  withdrawn  from  sale,  in 
order  that  they  might  be  offered  for  public  sale  at  a  future  date  at  a  different  upset 
priee ;  and  an  announcement  to  that  effect,  to  the  best  of  my  recollection  and  belief, 
was  made  at  the  time  the  said  parcels  of  land  were  offered  for  sale  as  aforesaid,  on 
the  2nd  day  of  March,  1868,  at  my  said  Auction  Mart. 

The  question  for  the  opinion  of  the  Court  of  Appeal  was, 
Whether  the  said  rule  of  the  15th  day  of  January,  1869,  ought  to 
have  been  made ;  or  whether  the  said  previous  rule  to  show  cause, 
dated  the  5th  day  of  December,  1868,  ought  to  have  been  dis- 
chai^ed.  The  Court  of  Appeal  to  make  such  rule  upon  this  appeal 
as  it  shall  think  fit,  and  to  proceed  thereon  pursuant  to  the  pro- 
visions of  ''  The  Court  of  Appeal  Act,  1862/' 

MacComUck  for  the  appellant. 

TVavers  for  the  prosecutor  Busby. 

TYavers  submitted,  as  a  preliminary  point,  that  this  was  not  a 
proper  case  for  appeal,  as  error  would  lie :  and  by  section  24  of 
"  The  Court  of  Appeal  Act,  1862,^'  an  appeal  is  to  be  brought  only 
in  cases  where  the  matter  complained  of  is  not  a  proper  subject 
for  proceedings  in  error  under  the  Act.  Error  lies  against  the 
award  of  a  prerogative  writ  of  mandamus.  See  Dean  and  Chapter 
of  Dublin  v.  Dowgatt,  1  Peere.  Will.  348. 

Per  Curiam,  There  has  been  no  final  judgment  upon  which 
error  could  be  brought. 

MacCarmick  for  the  appellant. 

The  objections  raised  in  the  Court  below  Vere : — 

1.  That  this  is  not  a  proper  case  for  a  mandamus,  as  the 
remedy  is  asked  in  Ideality  against  the  Crown. 

2.  That  there  is  no  specific  legal  duty  imposed  upon  the 
defendant  below  to  do  the  act  required  of  him ;  and 

8.  That  the  applicant  for  the  writ  had  no  right  to  ask  for 
the  performance  of  the  particular  act. 
The  case  for  the  prosecutor  of  the  writ  (Busby) ,  is,  substantially, 
oorrectly  set  out  in  his  affidavit.  ''  The  Land  Claims  Arbitration 
Act,  1867,^'  recites  in  its  preamble  that  Busby,  in  the  year  1839, 
and  at  other  times,  had  purchased  lands  within  the  Province  of 
Auckland  from  Native  chiefs,  and  that  a  considerable  portion  of 
those  lands  had  been  sold  by  the  Government  to  other  persons, 
whereby  Busby  had  been  deprived  of  them,  and  that  it  was  expe- 
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1869  dient  that  ptOTision  should  be  made  for  the  settlement  of  hii 
Tou  claims.  The  Act  then  makes  provision  for  referring  the  claims  to 
arbitration^  and  for  the  making  of  an  award  thereon ;  and  the  9th 
section  enables  the  Governor^  in  satisfaction  of  the  award  so  to  be 
made^  to  issue  to  Busby^  Crown  Grants  for  any  of  his  lands 
remaining  unsold ;  and  further^  to  issue  in  respect  of  his  claims 
and  damages  such  amount  of  land  scrip^  in  such  form  and  for  such 
sums  as  shall  be  awarded^  "  which  land  scrip  shall  be  received  in 
payment  for  any  lands  to  be  selected  by  the  said  James  Busby 
within  the  said  Province  of  Auckland  out  of  any  lands  open  for 
sate  or  selection  under  the  provisions  of  the  laws  for  the  time 
being  in  force  within  the  said  Province  relating  to  the  disposal  of 
waste  lands  of  the  Crown/' 

The  appellant  does  not  deny  that  the  scrip  offered  was  properly 
issued  under  that  Act^  but  he  submits  that  the  provisions  of  the 
9th  section  do  not  apply  to  such  lands  as  Busby  claims  to  have  a 
right  to  select. 

The  Act  turns  upon  the  construction  of  "  The  Auckland  Waste 
Lands. Act^  1867/'  by  which  all  previous  Acts  on  the  subject  were 
repealed. 

By  the  6th  section^  power  is  given  to  the  Superintendent,  with 
the  advice  and  consent  of  his  Executive  Council,  to  appoint  a 
Waste  Lands  Commissioner  for  carrying  out  the  provisions  of  the 
Act. 

By  the  8th  section,  the  Superintendent  is  empowered  from 
time  to  time  to  divide  such  portions  of  the  Waste  Lands  as  are 
about  to  be  offered  for  sale  into  four  classes,  or  such  of  four  named 
classes  as  he  may  think  fit.  By  the  15th  section,  town  lands  and 
suburban  lands,  (two  classes  out  of  the  four),  are  to  be  offered  for 
sale  by  public  auction,  at  an  upset  pric€  to  be  fixed  by  the  Super- 
intendent and  his  Executive. 

By  the  16th  section,  the  Superintendent  is  required  to  notify 
from  time  to  time  in  the  Provincial  Gazette,  and  such  other  news- 
papers as  he  shall  think  fit,  "  which  lands  are  to  be  sold  at  such 
public  sales,  and  the  upset  price  thereof,  respectively.^'  And  it  is 
enacted  that  "  such  lands  shall  not  be  so  offered  for  sale  until  at 
least  one  calendar  month  after  the  first  publication  of  each  notifi- 
cation.'' 

The  17th  section  provides  that  '^such  public  sales  shall  be 
held  and  conducted  by  such  person,  at  such  times  and  in  such 
places  within  the  said  Province,  as  the  Superintendent  shall^  by 


COURT  0»  AP^fiAL.  233 

hotification  in  the    Government    Gazette  for  the  Province    of       1869 
Aackland^  from  time  to  time  nominate  and  appoint/'  Tom 

The  18th  section  provides  for  the  payment  of  the  purchase-     _^*- 
money  to  a  Receiver  of  Land  Revenue — one-fourth  hy  way  of 
deposit  at  the  time  of  the  sale^  and  the  rest  within  one  calendar 
month  after  the  sale^  otherwise  the  deposit  to  be  forfeited. 

Section  19  enacts  that  any  person  may,  within  twelve 
months  after  any  such  auction,  purchase  such  land  in  respect 
of  which  the  deposit  shall  have  been  forfeited,  by  payiog  for  the 
same,  in  cash,  the  sum  for  which  it  was  knocked  down  at  the 
auction. 

Then  section  20  provides  that  ''it  shall  be  lawful  for  any 
person,  within  twelve  calendar  months  after  any  auction,  to 
become  the  purchaser,  by  private  contract,  of  any  land  so  put  up 
for  sale  as  aforesaid,  and  not  knocked  down  to  any  bidder,  on  pay- 
ing for  the  same,  in  cash,  the  upset  price  at  which  the  same  was 
put  up  for  sale.*'  Then  comes  a  proviso  applying  to  both  section  20 
and  section  19,  that  the  Superintendent,  instead  of  permitting  any 
land  to  be  purchased,  as  authorized  by  prior  two  clauses,  may 
^'  cause  only  lands  which  shall  not  have  been  already  applied  for 
under  the  said  clauses  to  be  put  up  again  to  auction,  giving 
such  notice  thereof  as  is  hereinbefore  provided  in  respect  of  land 
to  be  offered  at  auction.^' 

The  application  for  a  mandamus  in  this  case  proceeds  on  the 
assumption  that  Mr.  Busby  is  in  a  position  to  rely  upon  the 
20th  section.  Now,  admitting  for  the  sake  of  argument,  that  he 
was  in  the  same  position  as  a  person  going  with  cash  in  his  hand, 
still  there  is  no  case  for  a  mandamus. 

The  remedy  is  sought  against  the  Crown  itself;  and  the  form 
of  the  writ  is  to  order  an  (Officer  of  the  Crown  to  give  an  ofiBcial 
intimation  to  another  ofiScer,  and  the  object  is  to  make  him  enter 
into  a  contract.  There  is  nothing  in  the  Act  which  shows  how 
the  enactment  in  the  20th  section  is  to  be  carried.  It  has  been 
assumed  that  the  proceedings  are  to  be  against  the  Waste  Lands 
Commissioner.  But  it  is  necessary  to  look  more  carefully  at  the 
position  of  the  Waste  Lands  of  the  Province  of  Auckland. 

In  the  first  place,  they  are  lands  of  the  Crown. 

The  Commissioners  appointed  under  this  Act  have,  by 
section  66,  all  the  powers  that  Commissioners  of  Crown  Lands 
have  under  recited  rules  and  regulations ;  and  by  section  67  the 
powers  and  authorities  vested  in  the  Oovemor  by  ''The  Waste 
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1889        Lands  Act^  1858/'  continue  vested  in  the  GoYemor  as  if  this  Act 
ip^jjg        had  been  included  in  the  Schedule. 
9.  By  ''The  Waste  Lands  Act,  1858/'  s.  3,  the  Governor  in 

Council  is  empowered  to  appoint  officers  for  the  administration  of 
the  waste  lands  of  the  Crown. 

By  section  4,  the  powers  given  to  Superintendents  by  the  Acts 
mentioned  in  the  Schedule  are  to  cease  to  be  vested  in  the  Super- 
intendents, and  to  be  vested  in  the  Governor. 

By  section  6,  the  Governor  is  empowered  to  delegate  to  Super- 
intendents the  powers  vested  in  him  by  sections  3  and  4  (as  well 
as  5  and  44) ;  and  there  is  a  proviso  that  any  powers  which 
were  in  a  Superintendent  at  the  time  the  Act  came  into  force^ 
shall  be  taken  to  have  been  duly  delegated  under  the  Act. 

Superintendents,  therefore,  are  left  in  the  same  position  as  to 
cases  under  the  Acts  and  in  the  Schedule  as  if  they  had  had  dele- 
gations from  the  Governor. 

The  67th  section  of  the  Act  of  1867  contains  only  the  powers 
vested  in  the  Governor,  not  those  vested  in  the  Superintendent. 

In  all  these  cases,  therefore,  the  Superintendent  acts  as  the 
delegate  of  the  Governor,  the  Lieutenant  of  Her  Majesty.  The 
waste  lands  are  lands  of  the  Crown  subject  to  the  legislation 
concerning  them,  and  the  Commissioner  is  an  officer  of  the 
Crown  appointed  by  the  Govemor^s  delegate. 

But  mandamus  will  not  lie  against  officers  of  the  Crown  in 
respect  of  property  of  the  Crown. 

In  The  King  v.  The  Lords  of  the  Treasury  (4  Ad.  &  El.  286), 
where  a  party  was  held  entitled  to  a  mandamus  against  the  Lords 
of  the  Treasury  for  a  superannuation  allowance  which  had  been 
voted  by  Parliament,  Lord  Denman  pointed  out  (p.  295)  that 
although  they  were  officers  under  the  Crown,  they  were,  for  the 
purposes  of  that  case,  merely  parties  who  had  received  a  sum  of 
money  as  trustees  for  an  individual  under  the  provisions  of  an  Act 
of  Parliament. 

In  the  case  The  Baron  de  Bode  (6  Dowl.  776),  it  was  laid  down 
that,  against  servants  of  the  Crown  as  such,  and  merely  to  enforoe 
the  satisfaction  of  claims  upon  the  Crown,  it  is  an  established  role 
that  a  mandamus  wiU  not  lie.  In  the  judgment  in  that  case, 
Coleridge,  J.  (p.  792),  speaks  of  the  last-mentioned  case  of  Rex  v. 
The  Lords  of  the  JVeasury  as  "  much  misunderstood,'^  and  says 
that  the  Court  did  not  implicitly  infringe,  but  expressly 
affirmed,  the  doctrine  that  a  mandamus  will  not  lie  agaamt  the 
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Crown  or  its  servants  as  such.     Rex  y.  The  Cotnmissionera  of       18G9 
Customs  (5  Ad.  &  El.  380),  is  to  the  same  effect.  Tolb 

Again,  it  has  been  held  by  the  Court  of  Queen's  Bench  that  it 
cannot  grant  a  mandamus  to  a  public  board,  ordering  them  to 
carry  a  contract  into  effect.  Ex  parte  Pering  (4  Ad.  &  El.  950), 
per  Patteson,  J. 

In  Reg.  v.  Powell  (1  Q.  B.  352),  a  mandamus  to  admit  a 
copyhold  tenant  was  refused  against  the  steward  of  a  manor 
belonging  to  the  Crown,  although  appointed  by  the  Conmiissioners 
of  Wood  and  Forests  under  the  Statute  10  Geo.  IV.  c.  50,  s.  14. 

In  Ex  parte  Reeve  (5  Dowl.  668),  the  Court  refused  a  man* 
damus  commanding  the  Commissioners  of  Woods  and  Forests  to 
pay  a  poor  rate,  on  the  ground  that  they  held  for  the  King  under 
the  10  Geo.  IV.  c.  50. 

There  is  no  material  distinction  between  these  cases  and  the 
present. 

The  next  reason  why  mandamus  will  not  lie  in  this  case  is,  that 
there  is  another  and  more  appropriate  remedy. 

The  7th  section  of ''  The  Waste  Lands  Act,  1858,''  enables  the 
Governor  to  make  rules  and  regulations  for  all  officers  engaged  in 
the  administration  of  the  waste  lands;  and  a  breach  of  duty 
under  those  rules  would  render  the  officer  committing  it  subject 
to  an  action  in  the  nature  of  an  action  on  the  case ;  as  in  Barry 
V.  Arnauld  (10  Ad.  &  El.  646),  in  which  it  was  held  that  a  Col- 
lector of  Customs  appointed  by  the  Commissioners  was  not  their 
servant,  but  an  officer  of  the  Crown,  liable  to  an  action  for  non* 
feasance  in  the  exercise  of  his  office.  But  it  does  not  appear  in 
the  present  Act  that  it  was  the  duty  of  the  appellant  to  do  what 
he  is  called  upon  to  do. 

If  a  mandamus  would  lie  at  all,  it  would  be  rather  against  the 
Receiver  of  Waste  Lands  Revenue  than  against  the  Commissioner. 
It  was  he  that  refused  to  accept  Busby's  scrip.  It  was  to  him  that 
the  money  was  to  be  paid  under  the  provisions  of  the  Act.  The 
language  of  the  Act  is  quite  vague  as  to  the  person  who  is  to  con- 
clude the  contract  by  private  bargain. 

Again,  if  a  mandamus  would  lie  at  all,  it  would  be  more  pro- 
perly directed  to  the  Superintendent  than  to  the  Commissioner ; 
for  the  general  scope  of  the  Act  of  1867  is  to  leave  the  disposal 
of  the  waste  lands  in  the  hands  of  the  Superintendent.  If  the 
Receiver  had  no  right  to  refuse  the  money  and  treat  the  receipt  of 
the  document  of  which  he  spoke  as  a  condition  precedent,  he  was 
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1869       responsible.     The  mandamus  ought  therefore  to  have  been  directed 
ToLB        either  to  the  Receiver  or  the  Superintendent,  or  to  both. 

It  has  been  suggested  that  the  Superintendent  had  no  power 
to  withdraw  the  particular  lands  from  sale  otherwise  than  by  a 
fresh  notification  of  an  auction.  But  the  affidavits  show  an  evident 
intention  on  the  part  of  the  Superintendent  to  withdraw  the  lands 
according  to  law,  and  that  the  applicant  asked  for  the  letter  of  the 
law  to  be  enforced  when  he  knew  that  there  had  been  a  bond  fide 
withdrawal  of  the  land  in  question. 

[Arney,  C.J. — ^The  Act  clearly  contemplates  that  the  act  of 
withdrawal  of  land  already  put  up  for  sale,  shall  be  a  new  putting 
up  for  sale.] 

The  next  point  in  the  case  is  this,  that  the  appellant  had  no 
right  in  himself  to  the  lands  in  question.  The  land  which  he 
selected  was  suburban  land  under  the  Act  of  1867;  and  Busby^s 
scrip  w^as  not  available  for  the  purchase  of  such  land.  It  is  sub- 
mitted that,  as  the  Land  Claims  Arbitration  Act  speaks  of  Busby's 
scrip  as  being  receivable  in  payment  for  any  lands  to  be  "  selected 
out  of  lands  open  for  sale  or  selection,''  "  The  Waste  Lands  Act, 
1867,"  must  be  looked  to  for  the  meaning  of  that  phrase ;  and  it 
is  submitted  that  the  only  class  of  land  '^  open  for  sale  or  selec- 
tion," within  the  meaning  of  the  two  Acts,  must  be  country  land, 
and  that  town  and  suburban  lands,  which  (by  section  15)  are  to 
be  sold  by  auction,  cannot  come  within  that  definition.  The  pro- 
vision in  the  Arbitration  Act  was  expressly  intended  to  limit  Mr. 
Busby's  right  of  selection. 

Lastly,  the  affidavits  filed  by  the  appellant  show  that  the 
Superintendent  did  not  properly  appoint  the  auctioneer  or  place  of 
sale  of  the  lands  in  question,  and  therefore  the  sale  could  not 
have  been  valid ;  and  the  proceedings  not  having  been  regular,  the 
lands  never  became  liable  to  be  selected,  and  therefore  Busby  could 
have  no  right  to  purchase  them  as  if  they  had  been  properly  put 
up  to  auction. 

Travers  for  the  respondent. 

[He  was  requested  by  the  Court  to  address  himself  to  the 
questions — 1.  Whether  Tole  was  the  proper  person  against  whom 
the  mandamus  should  issue  ?  2.  Whether  the  irregularities  of  the 
sale  did  not  prevent  Busby  from  having  the  power  to  select  the 
lands  in  question?  And,  3.  Whether  the  form  of  mandamus  men- 
tioned in  the  rule  was  the  correct  one?] 

The  land  in  question  was  in  such  circumstances  that  the  public 
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were  entitled  to  purchase  it  on  the  terms  mentioned  in  the  Act.  1869 
It  was  the  duty  of  the  Waste  Lands  Commissioner  to  take  such  rp^j^ 
further  steps  as  would  entitle  the  purchaser  to  get  a  Crown  Grant.  »• 

The  party  became  the  purchaser  of  the  land  by  the  intimation  of 
his  choice  of  purchasing  it^  and  the  Commissioner  was  bound  to 
give  him  the  necessary  document  to  enable  him  to  get  the  title. 
The  contract  is  created  by  the  acceptance  by  a  purchaser  of  the 
terms  proflfered  by  the  Government.  The  party  here  selects  and 
buys  particular  lands^  and  oflFers  to  pay  for  them.  The  Receiver  , 
wants  evidence  that  he  has  purchased  the  particular  lands  before 
he  will  receive  the  money. 

The  Receiver  here  is  not  the  person  at  fault.  He  cannot  know 
that  some-one  else  might  not  have  the  certificate  from  the  Com- 
missioner. The  Superintendent  works  through  the  Commissioner^ 
and  it  is  he  who  is  to  do  all  that  is  requisite  in  order  that  the 
money  may  go  to  the  Crown,  and  the  land  to  the  subject.  The 
payment  must  be  looked  upon  as  following  the  acquisition  of  the 
land,  and  not  preceding  it.  The  openness  for  sale  of  the  lands 
rests  with  the  Commissioner.  The  Receiver  has  no  duties  with 
respect  to  the  waste  lands  except  to  take  the  money. 

[Richmond,  J. — By  ''  The  Land  Revenue  Appropriation  Act, 
1858/'  the  Receivers  are  to  be  appointed  and  are  to  receive  all 
moneys  accruing  from  the  sale,  disposal,  or  occupation  of  the  waste 
lands  of  the  Crown,  and  no  Crown  Grant  is  to  be  issued  without 
a  certificate  of  the  Receiver  that  the  particular  land  has  been  dis- 
posed of  in  conformity  with  law,  and  all  money  due  in  respect 
thereof  has  been  received  by  him.  By  the  44th  section  of  ^'  The 
Auckland  Waste  Lands  Act,  1867,^'  applications  to  the  Commis- 
sioner are  to  be  accompanied  by  a  receipt  for  the  purchase  money, 
signed  by  a  Receiver.  That  Act  and  "  The  Crown  Grants  Act, 
1868,^'  show  that  the  Receiver  forms  an  integral  part  of  the  Waste 
Lands  Office,  and  it  may  be  that  he  ought  to  be  cognizant  of  every 
circumstance  which  should  determine  him  to  action.] 

The  Superintendant  acts  independently  of  the  power  of  the 
Receiver.  A  Proclamation  existing,  though  not  yet  published, 
would  have  the  eflFect  of  withdrawing  lands,  and  the  Receiver 
would  have  to  get  notice  of  such  withdrawal  from  the  Com- 
missioner. 

The   affidavits   show   that  the   Waste   Lands   Commissioners 

on  both  occasions  refused  to  treat  with  the  applicant,  on  the  ground 

of  the  withdrawal  of  the  property  from  sale.     The  Receiver  did 
VOL.  I.— Pabt  8.  31 
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1869       not  refiise,  except  on  account  of  the  absence  of  a  proper  notifies- 
To£B       tion^  which  would  enable  him  to  gi^e  a  receipt  and  a  certificate 

«  ^'         under  the  Statute. 
BionrA. 

Next^  with  respect  to  the  irregularities  of  the  sale.  Although 
the  notices  mentioned  in  the  16th  and  17th  sections  of  the  Act 
may  be  essential  for  a  sale  under  the  15th  section^  it  does  not  follow 
that  an  auctioneer  and  a  place  of  sale  are  to  be  specially  appointed 
for  every  particular  sale.  But  can  it  be  said  that  the  irregularity 
which  seems  to  have  occurred  will  make  the  sale  by  auction  void  ? 
The  officers  engaged  are  estopped  from  saying  so^  even  if  the  pro- 
visions on  this  subject  were  material  and  not  merely  directory,  as 
they  are.  See  R.  v.  Loxdale  (1  Bur.  447) ;  Cole  v.  Green  (13  L.  J. 
C.  P.  30) ;  Charter  v.  Greene  (13  Q.  B.  216)  ;  and  Rex  v.  The 
Mayor  ^c.  of  London  (9  B.  &  C.  1). 

The  Superintendent  treated  the  proceedings  as  regular  up  to 
the  day  of  the  auction.  Any  one  aggrieved  by  the  irregularity 
might  complain  of  it ;  but  no  one  not  aggrieved  can  take  advan- 
tage of  it. 

The  fair  presumption  is^  that  no  one  was  inconvenienced  by  the 
irregularity. 

The  last  question  regards  the  form  of  the  mandamu$. 

[MacCormack  intimated  that  he  would  not  dispute  the  power  of 
the  Court  to  mould  the  rule  according  to  its  judgment.] 

MacCormack,  in  reply. 

The  Court  will  not  issue  a  mandamus  to  direct  an  officer  to 

enter  into  a  contract.     Although  there  might  be  no  necessity /or  a 

special   appointment  of  an  auctioneer  in  every  case,  yet  it  was 

essential  to  appoint  a  time  and  place  for  the  sale,  and  duly  to 

notify  the  same. 

Cur,  adv.  vult. 

Arney,  C.J. — The  Judges  having  conferred  upon  the  questions 
raised  in  showing  cause  against  this  rule  for  a  mandamus,  a  majority 
of  the  Court  have  come  to  the  conclusion  that  the  rule  should  be 
discharged  upon  one  narrow  point.  But  they  authorize  me  to 
announce  to  the  parties  the  judgment  of  the  Court  upon  the  two 
main  questions  raised^  namely  : — 

•1.  Whether  the  applicant  for  this  mandamus  was  entitled  to 
select  from  the  class  of  land  from  which  he  did  actually  make  his 
selection — whether^  in  fact^  those  lands  come  within  the  descriptios 
of  lands  open  for  sale  or  selection  within  the  meaning  of  section  9 
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of  "  The  Land  Claims  Arbitration  Act,  1867."  The  Court  are  18^9 
unanimously  of  opinion  that  the  lands  did  come  within  that  de-  tole 
scription^  and  therefore  that  the  applicant  was  entitled  to  select 
from  lands  open  for  sale  in  the  way  in  which  those  lands  were 
open. 

2.  Whether  the  Waste  Lands  Commissioner  was  an  officer  of 
the  Crown  against  whom,  as  such,  a  mandamus  could  not  issue  for 
the  non-performance  of  a  duty  imposed  upon  him  by  one  of  these 
statutes.  The  Court  are  unanimously  of  opinion  that  he  is  not 
such  an  officer,  and  that  a  mandamus  might  lie  against  him. 

Upon  the  third  question,  namely,  whether  the  Waste  Lands 
Commissioner  is  the  proper  officer  against  whom  the  mandamus 
should  go,  the  majority  of  the  Judges  have  formed  no  decided 
opinion. 

There  remains  then  only  the  question  as  to  the  irregularity  of 
the  sale.  In  regard  to  this  question,  the  majority  of  the  Judges  are 
of  opinion  that  the  change  of  place  of  sale  without  due  notification 
having  been  given — which  they  feel  obliged  from  the  affidavits  to 
assume  to  be  a  fact — was  sufficient  to  invalidate  the  sale,  and 
therefore  to  destroy  the  basis  upon  which  the  application  to  come 
in  and  take  up  the  land  by  private  contract  was  founded. 

The  majority  of  the  Court  are  of  opinion  that  the  rule  ought  to 
be  discharged ;  but  having  regard  to  the  fact  that  the  Court  is  driven 
to  base  its  judgment  upon  so  narrow  a  point,  and  that  they  come 
to  that  conclusion  with  very  great  regret,  they  unanimously  agree 
to  leave  the  parties  to  pay  their  own  costs,  both  in  this  Court  and 
in  the  Court  below. 

Appeal  allowed ;  rule  nisi  discharged.     No  costs. 


KS5NASD  AiTD  Othbbs  v.  I.  E.  FEATHEESTON,  SrFBBUfTXKVXVT.  JTov,^  5  8. 

Act  of  ihs  General  Aeaemhly,  "  The  Wellington  Patent  Slip  Act,  1863 ; " 
Provincial  Ordinances  qf  Wellington,  "  The  Patent  Slip  Act,  1864/'  and  **  The 
Patent  Slip  Site  Act,  1864^"  Contract  under — Power  of  Superintendent — Conveyance 
ultra  Tires. 

The  Act  of  the  Gknend  Asflemblj  intituled  "The  Wellington  Patent  Slip  Act, 
1863/'  empowered  the  Superintendent  of  the  Province  of  Wellington  to  purchase  anj 
part,  not  exceeding  twentj  acres,  of  an  allotment  of  land  mentioned  in  the  Schedule, 
for  the  purpose  of  oonatruoting  a  slip.  The  Wellington  ProTincial  Ordinance  called 
"  The  Patent  Slip  Act,  1864,"  empowered  the  Superintendent  to  contract  for  the 
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1869  construction  of  a  slip  or  dock  in  the  Harbour  of  Port  Nicholson.    The  Ordinance 

— called  "  The  Patent  Slip  Site  Act,  1864,"  reciting  the  Act  of  the  General  Afwemfclj, 

Kennabd      ppoTided  (section  3),  that  the  Superintendent  may,  "with  such  advice  and  eoment  a* 

FSATHXBSTOK  ^f^^^'^^^"  conrey  the  land,  not  exceeding  twenty  acres,  taken  or  purchased  undrr 

section  1,  to  the  persons  contracting  to  erect  the  slip,  &c.    The  only  "  adTice  and 

consent"  mentioned  before  in  the  Ordinance  was  "the  advice  and  consent  of  the 

Provincial  Council"  mentioned  in  the  introductory  enacting  clause. 

The  Superintendent  entered  into  a  contract  with  the  plaintiffs,  with  the  consent 
and  advice  of  his  Executiye  Council,  whereby  the  contractors  were  to  select  twentj 
acres  out  of  the  land  mentioned  in  the  Scliedule  of  the  Acts  of  tlie  General  Assemblj 
and  the  Provincial  Council ;  and  he  coTenanted  to  procure  with  all  due  diligence  the 
fee-simple  from  the  owners,  and  by  proper  deeds  to  convey  the  same  to  thi)  contractor, 
and  to  procure  grants  of  water  frontage. 

The  contractors,  (the  plaintiffs,)  claimed  damages  for  breaches  of  the  covenants. 
Held,  that  the  covenant  for  conveyance  by  the  Superintendent  alone,  without  the 
advice  or  consent  of  the  Provincial  Council,  was  ultra  vires ;  and  that  as  the  other 
breaches  relied  on  were  breaches  of  covenants  not  independent  of  that  oovenaot, 
the  action  could  not  be  maintained.* 

The  following  questions  of  law  were  stated  by  way  of  special  case 
for  the  opinion  of  the  Supreme  Court,  without  any  pleadings,  by 
consent,  and  by  order  of  Johnston,  J. ;  and  the  case  was  afterwards 
removed  into  this  Court  under  the  19th  section  of  "The  Court  of 
Appeal  Act,  1862.'' 

The  defendant  is  Superintendent  of  the  Province  of  Wellington, 
and  is  sued  as  such  Superintendent,  pursuant  to  the  provisions  of 
"The  Provincial  Law  Suits  Act,  1858,''  and  "  The  Provincial  Law 
Suits  Act  Amendment  Act,  1867." 

In  or  about  the  month  of  June,  1864,  an  Act,  the  short  title 
whereof  is  "  The  Patent  Slip  Act,  1864,"  was  passed  by  the  Super- 
intendent and  Provincial  Council  of  the  Province  of  Wellington, 
in  Session  XL  of  the  said  Council.     The  Act  was  as  follows  : — 

Whereas  it  is  expedient  that  inducement  should  be  given  bj  the  Province  to 
any  person  or  body  corporate  or  otherwise  who  will  undertake  to  erect  a  Patent  Slip> 
Hydrostatic  Lift,  or  Dock,  for  the  purpose  of  repairing  ships  of  large  burden : 

Be  it  enacted,  bj  the  Superintendent  of  the  Province  of  Wellington,  with  the 
advice  and  consent  of  the  Provincial  Council  thereof,  as  follows : — 

The  Superintendent  may,  with  the  advice  and  consent  of  his  Executire  Council, 
on  behalf  of  the  Province,  contract  with  any  person  or  body  corporate  or  otherwise 
who  will  agree  to  erect  and  keep  in  good  repair  and  work  a  patent  sUp,  hydrostatic 
lift  or  dock,  for  the  purpose  of  repairing  ships  of  large  burden  in  the  harbour  of 
Port  Nicholson,  or  in  any  of  the  bays  thereof,  and  in  such  place  and  subject  to  such 
terms  and  conditions  as  he  with  such  advice  and  consent  as  aforesaid  may  deem 
expedient,  to  pay  to  such  person  or  body  a  yearly  sum  of  money  which,  with  such  net 
profits  as  may  arise  from  the  working,  use,  and  management  of  such  slip,  lift,  or  dock, 
•hall  be  equivalent  to  £7  per  centum  per  annum  on  the  sum  outlaid  or  expended 
in  the  erection  or  completion  of  such  slip,  lift,  or  dock :     Provided  the  sum  oa 

*  It  teems  imneoesssry  to  sUude  to  vsrions  questions  raised  on  the  srgonMSit,  ss  ihm  jndgmsBi 
proceeded  on  this  tingle  point. 
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which  such  guarantee  shall  be  giyen  shall  not  exceed  the  sum  of  £40,000,  and  1869 

that  the  term  of  jean  for  which  the  pajment  or  guarantee  be  given   shall  not  ~~z. 

extend  beyond  twenty-one  years.  bnn abd 

Such  sum  shall  be  paid  out  of  the  general  revenue  of  the  Province,  and  at  such  Fbathsbstozt 
periods  as  may  be  agreed  upon. 

The  said  Act  is  the  Act  in  part  recited  aud  referred  to  as 
"The  Patent  Slip  Act,  1864/'  in  the  contract  hereinafter  set  forth, 
and  has  been,  ever  since  the  making  thereof,  and  is,  in  full  force 
and  unrepealed. 

In  the  said  month  of  June,  186 4,  another  Act  was  passed,  the 
short  title  whereof  is  "  The  Patent  Slip  Site  Act,  1864,"  by  the 
Superintendent  and  Provincial  Council  of  the  said  Province.  The 
following  are  the  terms  of  the  Act : — 

Whereas  by  "  The  Wellington  Patent  Slip  Act,  1863,"  of  the  General  Assem- 
bly of  New  Zealand,  it  was  enacted  that  it  should  be  lawful  for  the  Superintendent 
of  the  Province  of  Wellington,  and  his  successors,  to  take  and  purchase  any  part  not 
exceeding  twenty  acres  of  the  allotment  of  land  described  in  the  Schedule  thereto 
and  to  this  Act,  for  the  purpose  of  constructing  a  patent  slip  for  the  port  of  Port 
Nicholson,  in  such  manner  and  at  such  time  as  should  be  prescribed  by  an  Act  to  be 
passed  by  the  Superintendent  of  the  Province  of  Wellington,  with  the  advice  and 
Consent  of  the  Provincial  Council  thereof;  and  that  compensation  should  be  made 
by  the  Superintendent  to  the  owner  of  the  land  taken  under  the  above  Act  for  the 
value  thereof,  and  for  the  damage  done  to  the  remaining  part  of  the  said  allotment, 
in  the  manner  prescribed  by  "  The  Land  Clauses  Consolidation  Act,  1863  :" 

Be  it  therefore  enacted  by  the  Superintendent  of  the  Province  of  Wellington! 
with  the  advice  and  consent  of  the  Provincial  Council  thereof,  as  follows  : — 

1.  The  Superintendent  may,  so  soon  as  he  shall  deem  it  expedient  so  to  do,  take  and 
purchase  such  portion,  not  exceeding  twenty  acres,  of  the  allotment  of  land  described  in 
the  Schedule  to  the  said  recited  Act,  and  to  this  Act,  as  he  may  consider  best  adapted 
for  the  site  of  a  patent  slip,  with  the  works  and  buildings  necessary  for  the  efficient 
working  thereof,  and  cause  to  be  conveyed  to  him  on  behalf  of  the  Province,  and  for 
the  purpose  of  such  slip. 

2.  The  Superintendent  is  hereby  authorized  to  pay  out  of  the  moneys  of  the  Province 
such  sum  of  money  as  may  be  awarded  to  the  owner  or  owners  of  the  land  so  to  be 
taken  as  compensation  for  the  value  thereof,  under  the  provisions  of  "  The  Land 
Clauses  Consolidation  Act,  1863." 

8.  The  Superintendent  may,  with  such  advice  and  consent  as  aforesaid,  convey  the 
the  whole,  or  any  part  or  portion  of  the  land  so  to  be  taken  and  purchased  as  afore- 
said, to  any  person  or  body  corporate  or  otherwise  who  will  undertake  to  erect 
thereon  a  patent  slip,  and  the  works  and  buildings  necessary  for  the  efRcient  working 
thereof,  and  that  either  absolutely  in  fee-simple  or  on  lease  for  any  term  of  years,  and 
for  such  price  or  rent  or  gratuitously,  and  on  such  terms  and  conditions,  as  to  him 
the  Superintendent,  and  his  Executive  Council,  may  seem  rcasouable  or  appear 
expedient. 

This  Act  shaU  be  called  "  The  Patent  Slip  Site  Act,  1864." 

Schedule. 

All  that  allotment  or  parcel  of  land  situate  in  the  Province  ef  Wellington,  con- 
taining  one  hundred  and  twenty-nine  acres,  &c.,  [deserihing  W], 

In  the  month  of  Aprils  1868,  a  contract  in  writing  was  made 
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1869        and  entered  into  between  the  defendant  and  one  Edward  Owen, 
Ekvicabd     which  contract  is  in  the  words  and  figures  following,  that  is  to 
„       ^'         say : — 

This  deed,  mado  the  9th  daj  of  April,  1868,  between  His  Honor  Isaac  £ari 
Feathemton,  Esquire,  Superintendent  of  the  Province  of  Wellington,  in  the  Colony 
of  New  Zealand,  bj  and  with  the  adrice  and  consent  of  his  ExecntiTe  Council,  of  the 
one  part,  and  Edward  Owen,  of  tlic  Citj  of  Wellington,  in  the  Pronnoe  and  Colon/ 
aforesaid.  Merchant,  hereinafter  called  the  contractor,  of  the  other  part :  Whereas  b/ 
an  Act  of  the  General  Assembly  in  Parliament  assembled,  passed  in  the  27th  jear  of 
the  reign  of  Her  Majesty  Queen  Victoria,  intituled  "  The  Wellington  Patent  Slip 
Act,  1863,"  it  was  enacted  that  it  should  be  lawful  for  the  Superintendent  of  the 
ProTinco  of  Wellington   and  his  successors  to  take  and  purchase  anj  part,  not 
exceeding  twenty  acres,  of  the  allotment  of  land  described  in  the  Schedule  thereto,  for 
the  purpose  of  constructing  a  patent  slip  for  the  port  of  Port  Nicholson,  in  soch 
manner  and  at  sucli  times  as  should  be  prescribed  by  an  Act  to  be  passed  by  the 
Superintendent  of  the  Province  of  Wellintrton,  with  the  advice  and  consent  of  the 
Provincial  Council  thereof:     And  whereas  by  an  Act  passed  in  the  11th  Session 
of  the  Provincial  Council  of  the  Province  of  Wellington,  intituled  "  The  Patent  Slip 
Act,  1864,"  it  was  enacted  that  the  Superintendent  might,  with  the  adrioe  and 
consent  of  the  Executive  Council,  on  behalf  of  the  said  Province,  contract  with  any 
person,  body  corporate  or  otherwise,  who  would  agree  to  erect  and  keep  in  good 
repair,  and  work  a  patent  slip,  hydrostatic  lift,  or  dock,  for  the  purpose  of  repairing 
•hips  of  large  burden  in  the  harbour  of  Port  Nicholson,  or  in  any  of  the  bays  thereof, 
and  in  such  place,  and  subject  to  such  terms  and  conditions,  as  he,  with  the  advice  and 
consent  as  aforesaid,  might  deem  expedient,  and  pay  to  such  person  or  bodj  a  yeaHy 
sum  of  money  which,  with  such  net  profits  as  might  arise  from  the  working,  use,  and 
manogement  of  the  said  slip,  lift,  or  dock,  should  be  equivalent  to  £7  per  centum  per 
annum  on  the  sum  outlaid  or  expended  in  the  erection  and  completion  of  such  slip, 
lift,  or  dock,  provided  the  sum  on  which  such  guarantee  be  given  should  not  exceed 
the  sum  of  £40,000,  and  the  term  of  years  for  which  the  payment  or  guarantee  should 
be  given  should  not  extend  beyond  twenty -one  years  :     And  whereas  bj  an  Act  of 
the  Provincial  Council  of  Wellington,  passed  in  the  11th  Session  of  the  said  Council, 
intituled  **  The  Patent  Slip  Site  Act,  1864,"  it  was  enacted  that  the  Superintendent 
might,  as  soon  as  he  should  deem  expedient,  take  and  purchase  such  portion  not 
exceeding  twenty  acres  of  the  allotment  of  land  described  in  the  Schedule  to  the  said 
Act,  and  the  said  recited  Act  of  the  General  Assembly,  and  might  oonvej  the  whole 
or  any  portion  thereof  to  any  person  or  body  corporate  who  would  undertake  to  erect 
a  patent  slip  thereon,  either  absolutely  or  in  fee-simple  or  on  lease,  and  for  such  price 
or  rent  or  grotuitously,  as  to  him  the  said  Superintendent  or  his  Executive  Council 
should  seem  advisable :   And  whereas  Isaac  Earl  Featherston,  as  such  Superintendent 
of  the  Province  of  Wellington,  by  and  with  the  advice  and  consent  of  his  Executive 
Council,  has  ogreed  with  the  said  contractor  for  the  erection  of  a  patent  slip  on  the 
terms  hereinafter  mentioned : — Now  this  deed  witnesseth,  that,  in  consideration  of  the 
premises,  the  said  Isaac  Earl  Featherston,  as  such  Superintendent,  by  and  with  ths 
advice  and  consent  of  bis  Executive  Council,  which  consent  is  testified  bj  the  said 
Executive  Council  causing  the  Public  Seal  of  the  said  Province  of  Wellington  to  bo 
affixed  to  these  presents  on  behalf  of  the  said  Province,  doth  for  himself  and  his 
successors  in  office,  so  far  as  the  covenants,  contracts,  and  agreements  herein  contained 
are  to  bo  observed  and  performed  by  the  said  Superintendent  and  his  successors  in 
office,  covenant  and  agree  with  the  said  contractor,  his  executors,  administrators,  and 
assigns ;  and  the  said  contractor,  so  far  as  the  covenants,  contracts,  and  agreements 
hereinafter  contained  are  to  be  obsenred  and  performed  by  him  the  said  contractor, 
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hit  •seeutort,  administmton,  or  assigns,  doth  for  himself*  his  heirs,  executors,  1869 

administrators,  and  assigns,  coTcnant  and  agree  with  the  said  Isaac  Earl  Featherston,  

as  such  Superintendent,  and  his  successors  in  office,  in  manner  following  (that  is  to     ^bkitabi) 
•ay)— 

That  immediately  after  the  execution  of  these  presents  the  said  contractor  shall 
be  at  liberty  to  select  from  the  allotment  of  land  referred  to  and  specified  in  the 
Schedule  to  the  hereinbefore  recited  Acts  of  the  General  Assembly  and  Provincial 
Council,  such  portion  consisting  of  twenty  acres  as  he  shall  prefer  and  deem  best 
fitted  for  the  erection  of  a  slip. 

That  as  soon  as  conveniently  may  be  after  such  twenty  acres  shall  have  been 
selected,^  and  notice  of  such  selection  given  to  the  said  Superintendent,  he  will,  with 
all  due  diligence,  procure  from  the  present  owner  thereof  the  fee-simple  of  the  same, 
and  will  hy  proper  deeds  convey  and  assure  the  same  to  the  said  contrtxctor,  his  heirs 
and  assigns. 

That  the  Superintendent  will,  as  soon  as  conveniently  may  be  after  the  execu* 
tion  of  these  presents,  use  his  best  endeavours  to  procure  from  the  Crown  or  General 
Assembly  of  New  Zealand,  and  the  Provincial  Council  of  Wellington,  all  necessary 
grants  of  and  titles  to  the  water  frontage  to  the  twenty  acres  to  be  selected  by  the 
said  contractor,  and  wherever  the  ways  of  the  said  slip  are  or  are  intended  to  be  laid 
down  to  1,000  feet  of  ground,  more  or  less,  out  to  and  below  high  water-mark,  and 
by  such  a  breadth  as  may  be  required  by  the  contractor  for  the  slip,  and  all  necessary 
licenses  to  go  on  the  said  water  frontage  and  1,000  feet  of  ground,  or  the  right  or 
liberty  to  lay  down  below  high  water-mark  the  ways  of  the  said  slip,  and  to  construct 
and  maintain  tliereon  a  patent  slip,  and  will  with  all  due  diligence  convey,  assure,  and 
assign  such  grante  and  licenses  when  obtained  to  the  said  contractor,  liis  heirs, 
executors,  administrators,  or  assigns,  if  such  grante  or  leases  shall  be  made  to  the 
Superintendent,  or  if  by  law  any  such  conveyance  or  arrangement  shall  be  necessary. 

That  the  contractor  shall  and  will  at  his  own  cost,  forthwith,  as  soon  as  practi- 
cable, after  the  said  twenty  acres  of  land,  together  with  the  water  frontage  and  the 
ground  below  high  water-mark  as  above  mentioned,  or  the  right  of  liberty  to  con- 
struct and  maintein  the  ways  of  the  slip  below  high  water-mark,  shall  have  been  con- 
yeyed,  assured,  and  given  by  the  said  Superintendent  to  the  said  contractor,  or  secured 
to  the  contractor  and  his  assigns  by  Act  of  Assembly  or  otherwise,  in  due  form  of  law, 
commence  to  construct  and  erect,  and  shall  within  a  period  of  twelve  months  from  the 
day  of  the  execution  of  these  presents,  or  of  the  conveyance  being  made  and  pos- 
session being  given  to  the  contractor  of  the  said  twenty  acres  of  land,  and  the  water 
frontege  to  the  said  twenty  acres,  and  the  said  1,000  feet  of  ground,  more  or  less,  out 
to  and  below  high  water-mark,  or  of  the  right  to  lay  down  and  keep  laid  down  the 
ways  of  the  slip,  or  such  1,000  feet  more  or  less,  completely  finish,  in  a  good,  work- 
manlike, sufficient,  and  effectual  manner,  and  with  all  proper  material  and  things,  a 
slip  and  machinery  connected  therewith  for  hauling-up  ships  and  vessels  for  the 
purpose  of  repairing  and  cleaning ;  and  that  the  said  slip  shall  be  capable  of  raising 
and  holding  safely  and  properly  ships  and  yessels  of  any  sixe  up  to  2,000  tons 
register,  and  all  other  erections,  materials,  and  things  shall  be  provided  necessary  for 
keeping  the  slip  in  thorough  good  working  order  and  condition ;  and  that  he  will 
keep  and  maintain  the  said  slip,  machinery,  and  erections  in  good  repair  and  working 
Older,  and  will  work  the  same  during  a  period  of  twenty-one  years  hereafter  men- 
tioned, all  which  said  slip,  machinery,  erections,  materials,  and  things  are  hereinafter 
referred  to  and  comprised  in  the  term  "  slip." 

That  upon  the  completion  of  the  said  slip,  and  for  a  period  of  twenty-one  years 
after  such  completion,  the  said  Superintendent  and  his  successors  in  office  shall 
guaimntee  and  pay  unto  the  said  contractor,  his  executors,  administrators,  or  assigns, 
fuch  yearly  snm  or  sums  of  money  as  together  with  the  net  profits,  if  any,  which 
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1869  niay  be  derired  from  the  working,  management,  or  use  of  the  aaid  tlip,  after  dedart* 

ing  all  necessarj  working  expenses  to  be  incurred  in  hauling-up  or  lowering  rwacls, 

Kbxvasd  j^q^  ^i^p  jearlj  sum  of  £400,  the  agreed  amount  to  bo  charged  for  maintaining  the 
FxATHEBSiOH  *^'P'  *°^  keeping  the  same  in  good  and  proper  repair  and  working  order  as  may  bo 
necessary  and  suflicient  to  make  up  a  yearly  dividend  or  payment  at  the  rate  of  £7 
per  centum  on  the  sums  outlaid  in  the  erection  and  completion  of  the  said  slip: 
Provided  always,  that  if  at  any  time  during  the  said  period  of  twenty-one  years  the 
said  slip  shall,  except  from  t^e  cause  hereinafter  mentioned,  be  not  maintained  and 
kept  in  use  and  working  order,  then  so  long  as  the  slip  shall  not  be  kept  in  use  and 
working  order,  the  guarantee  of  £7  per  centum  shall  cease ;  provided  always,  that 
in  calculating  the  profits  of  any  one  year  the  profit  or  loss  of  any  preceding  year 
shall  not  be  (aken  into  accoimt. 

And  whereas  the  cost  of  erecting  the  said  slip  has  been  estimated  at  the  sum  of 
£40,000,  and  for  the  purpose  of  avoiding  any  disputes  as  to  the  actual  amounts 
outlaid  or  expended  thereon  for  the  purposes  of  such  guaranteed  rent  or  diridend,  it 
has  been  deemed  expedient  that  the  said  guaranteed  rent  shall  be  upon  the  said  sum 
of  £40,000 :  And  whereas  doubts  exist  as  to  the  power  of  the  said  Isaac  Earl 
Featherston,  as  such  Superintendent  as  aforesaid,  to  grant  such  guarantee  as  last 
aforesaid,  except  under  the  authority  of  an  Act  of  the  ProTincial  Council  of  the  said 
Province, — now  it  is  hereby  further  agreed  and  declared  between  and  by  the  said 
parties  to  these  presents,  that  the  said  Isaac  Earl  Featherston,  as  such  Superintendent 
as  aforesaid,  will  during  the  next  Session  of  the  Provincial  Council  of  the  said  Pro- 
vince recommend  the  passing  of  an  Act  by  the  said  Council  for  enabling  him  to  fix 
the  sum  on  which  the  said  guarantee  of  £7  per  centum  is  to  be  paid  at  the  sum  of 
£40,000,  and  when  the  said  Act  shall  pass  into  law  will  forthwith  enter  into  all 
necessary  covenants  with  the  said  contractor,  his  executors,  administrators,  and 
assigns,  for  fixing  the  same  accordingly. 

That  during  the  said  period  of  twenty-one  years,  the  contractor,  his  executors, 
administrators,  or  assigns,  shall  charge  for  the  use  of  the  said  slip,  and  for  raising  or 
lowering  ships  and  vessels,  and  for  work  done  or  for  use  of  in  connection  with  the  said 
slip,  any  sum  or  sums,  rate  or  rates,  toll  or  tolls,  at  a  rate  not  exceeding  the  sums 
specified  in  the  Schedule  hereunto  annexed. 

That  upon  notice  being  given  by  the  contractor,  his  executors  or  administrators, 
to  the  Superintendent  or  his  successor  in  office,  that  the  slip  is  in  working  order,  the 
Superintendent  or  his  successor  in  office  may  provide  a  vessel  not  exceeding  2,000 
tons  register,  which  shall  be  raised  and  placed  on  the  slip  at  the  cost  and  risk  of 
the  contractor,  his  executors  or  administrators.  If  the  Superintendent  or  his  suc- 
cessor in  office  shall  omit  within  sixty  days  ader  the  receipt  of  such  notice  to  provide 
a  vessel  of  the  character  before  mentioned  to  bo  raised  and  placed  on  the  slip, 
the  slip  shall  be  deemed  to  be  complete,  and  tho  guarantee  of  the  yearly  rent  or 
dividend  hereinbefore  mentioned  shall  commence,  and  the  hereinafter  mentioned 
sum  of  £2,000  become  due  and  payable  from  the  date  of  such  notice.  That  the 
Auditor  or  Deputy  Auditor  for  the  time  being  of  the  said  Provincial  Government 
shall  be  at  liberty  at  all  reasonable  times  during  the  said  period  of  twenty-one  years 
to  enter  on  the  premises  of  the  said  contractor  or  his  assigns,  and  require  the 
production  and  inspection  of,  and  inspect,  all  journals,  ledgers,  day-books,  and 
other  books  of  account  and  vouchers  relating  to  the  receipts  and  expenditure  con- 
nected with  the  said  slip,  and  the  rent  or  tolls  received  in  respect  thereof,  and  the 
expenses  of  hauling  up  and  lowering  vessels,  and  if  necessary,  and  he  so  desire  it, 
take  copies  of  the  same  ;  and  the  said  day-books,  journals,  ledgers,  and  other  books 
and  vouchers  shall  be  kept  at  some  place  on  the  said  twenty  acres,  or  at  any  office  in 
the  City  of  Wellington,  of  the  situation  of  which  notice  shall,  if  required  by  tho 
Auditor,  be  given  by  the  contractor  or  his  assigns  to  such  Auditor  or  D^raty  Auditor. 
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That  the  oonfcractor,  his  executors,  admtnistratorSi  or  asaigns,  shall  within  Beven         1869 
days  next  after  the  expiration  of  the  first  year  after  completion  of  the  said  slip,  and  ~TI 
erenr  succeeding  jear  during  the  said  period  of  twenty-one  years,  prepare  and  cause  ^ 

to  be  delivered  to  the  said  Superintendent  or  his  successor  in  office,  a  balance-sheet  Fbathkestok 
of  the  receipts  and  expenditure  connected  with  the  said  slip  for  the  current  year, 
which  balance-sheet,  unless  objected  to  within  fourteen  days  after  its  receipt,  and  for 
the  purposes  of  the  calculation  of  the  said  guaranteed  rent  or  diyidend,  shall  be  deemed 
to  be  correct.  If  the  net  profits,  after  deducting  all  necessary  working  expenses 
iarorred  in  hauling  up  or  lowering  vessels,  and  the  said  sum  of  £400,  the  agreed 
ftODTial  sum  to  be  charged  for  maintaining  the  slip  and  keeping  the  same  in  good  and 
proper  repair  and  working  order,  shall  not  be  sufficient  to  make  a  dividend  of  £7 
per  centum  on  the  capital  sum  outlaid  or  oxponded  as  aforesaid,  then  the  difierence 
between  the  said  profits  and  the  said  sum  of  £7  per  centum  on  the  said  capital  shall 
after  the  expiration  of  thirtj  days  from  the  delivery  of  such  balance-sheet  be  paid 
bj  the  asid  Superintendent  or  his  successor  in  office  out  of  the  public  revenues  of  the 
Province,  to  the  contractor,  his  executors,  administrators,  or  assigns. 

That  the  said  Superintendent  or  his  successor  in  office  shall  pajr  the  said  yearlj 
rent  or  dividend  of  £7  per  centum  on  the  capital,  notwithstanding  that  the  said  slip 
Of  the  woHls  connected  therewith  shall  at  any  time  during  the  said  period  of  twenty- 
ooe  years  after  its  completion  become  injured  by  earthquake  :  Provided  always  that 
the  eaid  contractor,  his  executors,  administrators,  or  assigns,  shall  with  all  due 
diligence  proceed  to  repair  the  said  injury  by  earthquake,  and  to  replace  the  said  slip 
io  good  and  working  order,  and  that  such  repairs  shall  be  completed  within  a  period 
of  six  months  from  the  occurrence  of  such  injury ;  and  in  case  the  same  shall  not  bo 
restored  to  complete  working  order  within  such  period  of  six  calendar  months,  then 
inch  guaranteed  rent  or  dividend  shall  cease  to  be  payable  until  the  said  slip  shall 
be  restored  to  complete  working  order,  and  for  the  time  during  which  the  slip  shall 
have  remained  out  of  working  order  beyond  six  months  no  guarantee  or  dividend  shall 
be  payable. 

That  the  Superintendent  or  his  successor  in  office,  so  soon  as  the  said  slip  shall  be 
deemed  to  be  complete  as  aforesaid,  shall  pay  to  the  contractor,  his  executors,  or 
administntors,  the  sum  of  £2,000,  and  shall  within  a  period  of  twelve  months,  to  be 
computed  from  the  date  of  such  completion,  pay  the  further  sum  of  £1,500  in  addition 
to  the  said  yearly  rent  or  dividend  of  £7  per  centum. 

That  whenever  any  doubt,  difference,  or  dispute  shall  hereafter  arise  between  the 
footnetoTf  his  executors,  administrators,  or  assigns,  and  the  Superintendent  or 
bia  Euccessors  in  office,  touching  these  presents  or  any  clause  or  thing  herein  contained, 
or  any  matter  or  thing  relating  thereto  or  arising  thereout,  the  matter  in  difierence 
shall  be  referred  to  the  decision  of  three  arbitrators,  one  to  be  appointed  by  each 
party,  and  the  third  to  be  named  by  the  persons  so  appointed  by  the  parties,  and  the 
dm»ion  of  such  arbitrators,  or  of  any  two  of  them,  shall  be  final  and  binding  on  the 
paities. 

In  witness  whereof  the  said  Isaac  Earl  Featherston,  as  such  Superintendent,  hath 
bereunto  set  his  hand,  and  caused  the  public  seal  of  the  Province  of  Wellington  to  be 
berranto  attached,  the  day  and  year  first  before  written,  and  the  said  Edward  Owen, 
kath  hereunto  set  his  hand  and  seal  the  day  and  year  first  before  written. 

I.  E.  Featheeston.      (l.s.) 

iSigned,  sealed,  and  delivered  by  the  said  Isaac  Earl  Featherston,  in  the  presence 

of  J.  O.  Allan,  Barrister  at  Law,  Odd  FeUows'  HaU,  WelUngton ;  W.  S.  Aston,  Clerk, 

Umbton  Qnay,  WelUngton. 

Edwabd  Owen.  (l.8.) 

VOL.  I.— Pabt  3.  32 
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1869  Signed,  sealed,  and  deliTered  bj  the  abore-named  Edward  Owen,  in  the  presence 

of  J.  O.  Allan,  Barrister  at  Law,  Odd  Fellows'  Hall,  Wellington  ;  Wm.  Thos.  Locke 

EsiTNABD     Trayers,  Solicitor,  Wellington. 

V, 

Fbathebstok  Schedule  re/erred  to  in  the  above  Deed. 

For  ressels  of  200  tons  register  and  under,  2e.  per  ton  each  way  for  hauling  up 
and  launching  fees,  and  Is.  per  day  rent.  For  yessels  of  orer  200  tons  register,  1«. 
per  ton  each  waj  for  hauling  up  and  launching  fees,  and  6d.  per  ton  per  daj  rent. 

Kdwabd  Owes. 

This  deed  was  executed  by  the  Superintendent  by  and  with 
the  consent  and  advice  of  the  Executive  Council — ^W.  Hickson^ 
Provincial  Secretary;  C.  B.  Borlase^  Provincial  Solicitor;  Joe 
Dransfield. 

Immediately  after  the  making  and  execution  of  the  said  con- 
tract, the  said  Edward  Owen  selected  from  the  allotment  of  land 
referred  to  and  specified  in  the  Schedule  to  the  Acts  in  the  said 
contract  mentioned,  a  portion  thereof  consisting  of  twenty  acres, 
which  he  deemed  best  fitted  for  the  erection  of  the  slip  in  the  said 
contract  mentioned,  and  immediately  after  such  selection  gave 
notice  thereof  to  the  defendant,  and  delivered  to  the  said  defendant 
a  plan  exhibiting  the  boundaries  of  the  portion  of  land  so  selected 
by  him  as  aforesaid. 

The  said  Edward  Owen,  immediately  after  the  making  and 
execution  of  the  said  contract,  (and  with  the  knowledge  and  con- 
sent of  the  defendant,)  entered  into  the  actual  possession  of  the 
land  so  selected  by  him  as  aforesaid,  and  erected  and  built  thereon 
divers  buildings,  to  be  used  by  him  for  the  purposes  of,  and  in  the 
construction  of,  the  works  in  the  said  contract  mentioned,  and 
expended  money  in  the  erection  of  the  said  buildings,  and  in  the 
purchase  of  necessary  materials  for  the  construction  of  the  said 
works,  according  to  the  said  contract,  whereof  the  defendant  had 
notice. 

In  the  month  of  July,  1868,  a  deed  in  writing  was  made 
between  the  said  Edward  Owen  and  the  plaintiflFs,  in  the  words 
and  figures  following  (that  is  to  say), — 

This  deed,  made  the  23rd  day  of  July,  1868,  between  Edward  Owen,  of  the  City 
of  Wellington,  in  the  Proyince  of  Wellington,  in  Now  Zealand,  Merchant,  of  the  one 
part,  and  Howard  John  Kennard,  Arthur  Challis  Kennard,  and  Henry  Hortrn 
Kennard,  all  of  No.  36,  Great  G-eorge  Street,  in  the  City  of  Westminster,  and  of 
Crumlin,  in  the  County  of  Monmouth,  carrying  on  the  business  of  contractors  in 
copartnership,  under  the  style  or  firm  of  "  Kennard  Brothers,"  (and  hereinafter 
called  "  Kennard  Brothers,")  of  the  other  part.  Whereas  by  a  certain  deed  dated 
the  9th  day  of  April,  1868,  and  expressed  to  bo  made  between  His  Honor  Isaac  Earl 
Featherston,  Esquire,  Superintendent  of  the  said  Province  of  Wellington,  acting  b/ 
and  with  the  adrioe  and  oouaent  of  his  Executive  Councili  of  the  one  part,  and  ibs 
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said  Edward  Owen  of  the  other  part,  the  said  Edward  Owen  contracted  with  the  1869 

eaid  Isaac  Earl  Feathcraton,  as  such  Superintendent  as  aforesaid,  to  erect  and  construct 


a  slip  ancimacluncry  connected  therewith  suitable  for  hauling  up  ships  and  vessels  i^-ENNABD 
for  the  purpose  of  repairing  and  cleaning  the  same,  and  to  prorido  all  other  erections,  Feathebstoit 
materials,  and  tilings  necessary  for  keeping  the  said  slip  in  thorough  good  working 
order  and  condition,  and  to  keep  and  maintain  the  said  slip,  machinerj,  and  erections 
in  good  repair  and  working  order,  and  to  work  the  same  during  the  period  of  twenty- 
one  years :  And  whereas  the  said  Edward  Owen  has  agreed  to  assign  unto  the  said 
Kennard  Brothers  the  benefit  of  the  said  contracts  for  the  considerations  and  in 
manner  hereinafter  appearing: — Now  this  deed  witnesseth,  that,  in  pursuance  of 
such  agreement,  and  in  consideration  of  the  sum  of  £150  this  day  paid  by  the  said 
Kennard  Brothers  to  the  said  Edward  Owen  (the  receipt  whereof  is  hereby 
acknowledged),  he  the  said  Edward  Owen  doth  hereby  assign,  transfer,  and  set 
orer  unto  the  said  Kennard  Brothers,  their  executors,  administrators,  and  assigns, 
all  that  the  said  deed  of  the  9th  day  of  April,  1868,  and  all  benefit  and  advantage, 
interest,  claim,  and  demand,  of  him  the  said  Edward  Owen,  under  or  by  yirtue  of  the 
said  deed,  and  under  or  by  virtue  of  the  covenants  therein  contained,  and  on  the  part 
of  the  said  Isaac  Earl  Featheraton,  as  Superintendent  as  aforesaid,  and  his  successors, 
to  be  observed  or  performed  or  fulfilled,  with  full  power  and  authority  to  and  for  the 
said  Kennard  Brothers,  and  the  survivors  or  survivor  of  them,  their  or  his  executors 
or  administrators,  to  use  the  name  or  names,  and  act  as  the  attorney  or  attorneys  of 
him  the  said  Edward  Owen,  his  executors  or  administrators,  iu  recovering  and  enforc- 
ing the  benefit  of  the  covenant  or  covenants,  or  in  obtaining  payment  of  any  sum  or 
sums  of  money,  costs,  charges,  and  damages,  under  or  by  virtue  of  the  hereinbefore 
in  part  recited  deed,  and  giving  acquittances  and  discharges  for  the  same,  but  subject 
to  the  covenants  and  conditions  contained  in  the  said  deed.  And  the  said  Edward 
Owen  doth  hereby,  for  himself,  his  heirs,  executors  and  administrators, covenant  with 
the  said  Kennard  Brothers,  their  heirs,  executors,  administrators,  and  assigns 
respectively,  that  he  the  said  Edward  Owen  hath  not  done,  permitted,  or  suffered  to 
be  done,  or  been  party  or  privy  to  any  act,  deed,  matter  or  thing  whatsoever,  whereby 
he  the  said  Edward  Owen  is  in  any  wise  prevented  or  hindered  from  assigning  all 
benefit  and  advantage  under  the  hereinbefore  in  part  recited  deed  unto  the  said 
Kennard  Brothers,  their  executors,  administrators,  and  assigns,  in  manner  aforesaid, 
according  to  the  true  intent  and  meaning  of  these  presents.  And  the  said  Kennard 
Brothers  do  hereby,  for  themselves,  their  heirs,  executors,  and  administrators, 
covenant  with  the  said  Edward  Owen,  his  executors  and  administrators,  that  they 
the  said  Kennard  Brothers,  their  heirs,  executors,  administrators,  or  assigns* 
shall  and  will  observe  and  perform  all  and  every  the  covenants,  conditions,  and 
agreements  in  the  said  deed  contained,  and  on  their  part  and  after  the  date  of 
these  presents  to  be  observed  and  performed,  and  shall  and  will  from  time  to  time, 
and  at  all  times  hereafter,  save,  defend,  keep  harmless  and  indemnified  the  said 
Edward  Owen,  his  executors  and  administrators,  and  his  and  their  estates  and  effects, 
of,  from,  and  against  all  actions,  suits,  damages,  costs,  expenses,  claims,  and  demands, 
for  or  by  reason  or  on  account  of  the  breach  of,  non-observance,  and  non •performance 
of  the  said  covenants,  conditions,  or  agreements,  or  any  of  them. 

Immediately  after  the  making  and  execution  of  the  said  deed  of 
the  13th  day  of  July,  1868,  the  plaintiffs,  as  assignees  cf  the  said 
Edward  Owen,  entered  into  the  actual  possession  of  the  lands  so 
selected  by  the  said  Edward  Owen  as  aforesaid,  and  purchased  from 
the  said  Edward  Owed  all  the  materials  provided  by  him  as  aforesaid 
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1869  for  the  construction  of  the  works  in  the  said  deed  of  the  9th  day 
Eennabd  of  April,  1868,  mentioned,  and  paid  to  the  said  Edward  Owen  in 
respect  of  the  said  materials,  and  in  respect  of  other  moneys 
expended  by  the  said  Edward  Owen  for  the  purposes  of  the  said 
works,  divers  sums  of  money. 

The  plaintiiBPs,  as  such  assignees  of  the  said  Edward  Owen  as 
aforesaid,  were  as  such  assignees  at  all  times  ready  and  willing  to 
carry  on  and  complete  the  constructiQn  and  erection  of  the  said 
works  pursuant  to  the  said  deed  of  the  9th  day  of  April,  1868, 
in  that  behalf,  whereof  the  defendant  always  had  notice. 

After  the  making  of  the  said  contract  of  the  9th  day  of  April, 
1868,  and  at  the  first  session  of  the  said  Provincial  Council  held 
thereafter,  and  after  the  selection  by  the  said  Edward  Owen  of  the 
said  land,  and  the  notification  thereof  to  the  defendant,  and  before 
the  next  sitting  of  the  General  Assembly  had  commenced,  and 
before  a  reasonable  or  convenient  time  had  elapsed  after  the  said 
selection  of  land  and  notification  thereof  to  the  defendant,  namely, 
in  the  month  of  May,  1868,  the  defendant,  as  Superintendent  of 
the  said  Province,  caused  to  be  introduced  into  the  said  Provincial 
Council  a  Bill  in  the  words  and  figures  following : — 

An  Act  to  amend  "  The  Patent  Slip  Act,  1864./'  and  "  The  Patent  Slip  SiU  Ad, 

1864." 

Whereas  bj  "  The  Patent  Slip  Site  Act,  1864,"  the  SuperlntendeDt  was  em- 
powered, with  the  advice  and  consent  of  his  Executive  Conncili  to  contract  with  anj 
person  or  bodj  corporate  for  the  erection  of  a  patent  slip  in  the  harbour  of  Port 
Nicholson  or  in  any  of  the  bays  thereof,  and  subject  to  such  terms  and  conditions 
as  he,  with  such  advice  and  consent  as  aforesaid,  might  deem  expedient,  to  paj  to 
such  person  or  body  corporate  a  yearly  sum  of  money  whicb,  with  such  net  profiU 
as  might  arise  from  the  working,  use,  and  management  of  the  said  slip,  should  be 
equivalent  to  £7  per  centum  per  annum  on  the  sum  outlaid  or  expended  in  tbe 
erection  or  completion  of  the  said  slip :  Provided  the  sum  on  which  such  guarantee 
should  be  given  should  not  exceed  the  sum  of  £-10,000  : 

And  whereas  the  said  Superintendent,  with  the  advice  and  consent  of  his 
Executive  Council,  has  contracted  for  the  erection  of  a  slip  as  in  the  said  Act  men- 
tioned, and  has  agreed  to  guarantee  to  the  contractors  for  the  erection  of  the  said 
slip  £7  per  centum  per  annum  upon  the  sum  of  £40,000 : 

And  whereas  the  said  Superintendent  has  agreed  to  purchase,  pursuant  to  the 
provisions  of  "  The  Patent  Slip  Site  Act,  1864,"  the  parcel  of  land  the  particulars  of 
which  are  set  forth  in  the  Schedule  hereunder  written,  and  the  contractors  for  the 
erection  of  the  said  slip  are  desirous  that  the  same  should  forthwith  be  conveyed  and 
assured  to  them  in  fee-simple : 

And  whereas  the  said  Superintendent,  with  the  advice  and  consent  of  his 
Executive  Council,  has  agreed  to  convey  the  said  land  to  the  contractors  gratuitously : 

Be  it  therefore  enacted  by  the  Superintendent  of  the  Province  of  WeUiogtoD. 
with  the  advice  and  consent  of  his  Executive  Council  thereof,  as  follows :— 
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1.  The  sum  of  £40,000  in  the  said  Act  mentioned  as  the  sum  upon  which  interest  1869 
at  the  rate  of  £7  per  centum  per  annum  might  be  guaranteed  shall  be  considered  the  ~~ 
amount  upon  which,  at  the  rate  of  £7  per  centum  per  annum,  the  Superintendent,  ^ 
with  the  consent  of  his  Executive  Council,  was  authorized  by  the  said  Act  to  giye  Featbebstoit 
such  guarantee  and  enter  into  such  contract  as  aforesaid. 

2.  It  shall  be  lawful  for  the  said  Superintendent  forthwith  to  conyej  and  assure 
unto  the  contractors,  for  the  erection  of  the  said  slip  in  fee-simple,  gratuitously, 
the  said  parcel  of  land  described  in  the  Schedule  hereinafter  written. 

3.  The  Short  Title  of  this  Act  shall  be  "  The  Patent  Slip  Act  Amendment 
Act|  1868. 

The  Schedule  above  referred  to. 
All  that  allotment  or  parcel  of  land  situate  in  the  Province  of  Wellington,  con- 
taining one  hundred  and  twentj-nine  acres,  more  or  less,  being  the  country  section 
numbered  three  (3)  on  the  plan  of  the  Evans'  Bay  District,  bounded  towards  the 
North  by  section  numbered  two  (2),  four  thousand  nine  hundred  and  ten  links ; 
towards  the  West  by  the  Town  Belt,  two  thousand  nine  hundred  links  ;  towards 
the  South  by  the  Town  Belt  and  section  numbered  four  (4),  three  thousand  six 
hundred  and  twenty-five  links ;  and  towards  the  East  and  South-east  by  Evans' 
Bay ;  subject  to  a  right  of  road  one  hundred  links  wide  reserved  through  the  said 
section ; 

— and  did  recommend  the  passing  of  the  said  Bill  by  the  said 
Provincial  Council,  and  that  the  said  Bill  should  be  made  law. 

In  the  same  Session,  the  defendant,  as  Superintendent  of  the 
said  Province,  caused  certain  estimates  of  expenditure  to  be  placed 
before  the  said  Provincial  Council,  and  then  recommended  that  a 
sum  should  be  provided  and  appropriated  by  the  said  Council  for 
payment  to  the  said  Edward  Owen  of  the  several  sums  of  £2,000 
and  £1,500  in  the  contract  mentioned,  at  the  times  and  in  the 
events  therein  mentioned. 

The  said  Provincial  Council  refused  to  pass  into  law  the  Bill  so 
proposed  to  them  as  aforesaid,  and  also  to  provide  or  appropriate 
any  sum  of  money  for  the  payment  of  the  said  two  several  sums 
of  £2,000  and  £1,500;  and  the  said  Edward  Owen  was 
immediately  informed  of  such  refusal.  The  Superintendent  then 
proposed  to  make  certain  alterations  and  modifications  in  the 
said  contract,  in  respect  of  the  several  matters  contained  therein, 
which  were  not  within  the  special  powers  conferred  on  him  by  the 
hereinbefore  mentioned  Acts ;  but  the  said  Edward  Owen  always 
insisted  on  the  performance  by  the  Superintendent  of  all  the 
covenants  in  the  said  contract,  and  refused  to  waive  or  permit  of 
the  alteration  of  any  part  of  such  contract. 

It  is  admitted  that  the  said  Edward  Owen  and  the  plaintiffs, 
before  the  execution  of  the  said  deed  of  the  23rd  day  of  July,  1868, 
knew  that  the  said  Provincial  Council  had  not  passed  the  said  Bill 
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1869        into  law,  and  had  refused  to  appropriate  any  moneys  for  the  pay- 

Ebnnard     nicnt  of  the  said  sums  of  .€2,000  and  .€1,500. 

FSATHEK8T09        ^^  ^^  ^^^^  admitted  further  that  the  said  Provincial  Council  did 

not  advise  or  consent  that  the  defendant  should  convey  to  the  said 

Edward  Owen  or  to  the  plaintiflPs  the  said  piece  of  land  so  selected 

by  the  said  Edward  Owen  as  hereinbefore  mentioned. 

It  is  admitted  that,  except  as  in  and  by  the  said  Acts  of 
the  said  Provincial  Council  set  out  appears,  no  Act  or  Ordinance 
has  been  passed  by  such  Council,  authorizing  or  empowering  the 
defendant  to  enter  into  the  contract  hereinbefore  set  out,  or  to 
convey  the  said  land  to  the  said  Edward  Owen  or  the  plaintiffs  or 
any  person  whatsoever,  and  that  the  plaintiffs  and  the  said  Edward 
Owen  always  had  notice  thereof,  and  of  the  said  acts  recited  in  the 
said  contract. 

It  is  admitted  that  there  was  not,  at  the  time  of  the  making  of 
the  said  contract  with  the  said  Edward  Owen,  and  never  since  has 
been,  and  is  not  now,  any  sum  of  money  out  of  the  revenue  of  the 
said  Province  specifically  appropriated  to  the  purchase  of  the  said 
land,  or  for  the  payment  of  either  of  the  said  sums  of  iE2,000  or 
£1,500. 

It  is  admitted  that  the  defendant  applied  to  the  Crown  for  the 
grant  of  and  titles  to  the  water  frontages  and  licenses,  as  the  same 
are  respectively  mentioned  and  stipulated  in  clause  3  of  the  said 
contract,  and  also  all  other  grants  of  land,  rights  and  titles, 
liberties  and  permissions,  mentioned  and  stipulated  for  in 
the  said  clause ;  and  such  grants,  licenses,  and  rights,  titles, 
liberties,  and  permissions,  were  refused  by  the  Crown,  on  the 
ground  that,  without  an  Act  of  the  General  Assembly,  such  land, 
rights,  and  licenses  and  powers,  could  not  be  legally  granted,  but 
that  the  defendant  did  not  attempt  to  obtain  any  Act  of  the  General 
Assembly  authorizing  the  grant  of  such  land,  rights,  leases,  and 
powers. 

It  is  admitted  that  the  defendant  has  not  taken  any  steps  for 
taking  and  purchasing  the  fee-simple  of  the  twenty  acres  of  land 
selected  by  the  said  Edward  Owen,  and  the  selection  thereof  had 
been  notified  to  the  defendant  as  aforesaid. 

It  is  admitted  that  the  defendant  has  not  conveyed  the  said 
twenty  acres  of  land,  or  any  part  thereof,  to  the  said  Edward  Owen, 
or  to  the  plaintiffs  as  his  assignees. 

It  is  contended  by  the  plaintiffs  that,  upon  the  foregoing  state 
of  facts,  they  are  entitled  to  maintain  their  action  against  the 
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defendant  for  the  following  breaches  of  the  said  contract  of  the  9th        1869 
day  of  April,  1868  (that  is  to  say)  : —  Kennabd"" 

1.  For  thai  the  defendant  did  not,  in  accordance  with  the  pro-  _      *'• 
visions  of  the  said  contract,  procure,  and  has  never  since  procured, 
from  the  owner  of  the  said  tweftty  acres  of  land  so  selected  by  the 

said  Edward  Owen  as  aforesaid,  the  fee-simple  thereof,  or  of  any 
part  thereof. 

2.  For  that  the  defendant  has  not  conveyed  and  assured  the 

If 

said  land  or  any  part  thereof  to  the  said  Edward  Owen,  or  to  the 
plaintiffs  as  his  assignees. 

3.  For  that  the  defendant  has  not  endeavoured  to  procure  from 
the  General  Assembly  of  New  Zealand  a  grant  of  and  title  to  the 
water  frontage  to  the  twenty  acres  of  land  selected  as  aforesaid. 

The  defendant  contends  that  upon  the  foregoing  state  of  facts 
the  plaintiffs  are  not  entitled  to  maintain  the  action  against  him 
for  any  of  the  said  breaches. 

The  defendant  contends  that  the  several  covenants  and  pro- 
mises in  the  contract  are  dependent ;  that  the  Provincial  Council 
having  refused  to  assent  to  the  conveyance  of  the  land,  or  to 
assent  to  and  pass  the  proposed  Bill  enacting  that  the  amount  of 
outlay  on  which  the  percentage  was  to  be  guaranteed  should  be 
considered  and  estimated  as  at  £40,000,  or  to  assent  to  the  pay- 
ment of  the  two  sums  of  £1,500  and  £2,000,  or  to  appropriate 
any  sums  out  of  the  revenue  of  the  Province  for  payment  thereof 
— (the  necessity  for  which  assents  and  appropriations  is  asserted 
by  the  defendant,  and  also  that  such  necessity  was  fully  known 
to  the  said  Edward  Owen,  and  to  the  plaintiffs  at  the  time  of  the 
making  of  the  contract  and  assignment  to  the  plaintiffs,  but 
which  necessity  and  knowledge  are  respectively  denied  by  the 
plaintiffs) — the  contract  is  not  valid,  or  cannot  be  enforced  in  the 
whole  or  any  part  by  either  party  against  the  other. 

The  question  for  the  opinion  of  the  Court  is.  Are  the  plaintiffs 
entitled  to  maintain  their  action  against  the  defendant  in  respect 
of  all  or  any,  and  which,  of  the  said  breaches  ?  If  the  Court  should 
be  of  opinion  in  the  affirmative,  then  the  Court  shall  fix  a  time  and 
place  for  the  assessment  of  damages  by  a  jury  upon  an  issue  to  be 
directed  in  that  behalf  by  the  Court,  in  like  manner  as  upon  an 
application  on  the  part  of  a  plaintiff  for  judgment  for  default  of 
plea,  and  such  further  proceedings  shall  thereupon  be  had  as  to 
taxation  of  costs,  signing  judgment,  and  otherwise,  as  upon  the 
finding  for  the  plaintifis  by  a  jury  upon  a  trial. 
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^^^  If  the  Court  should  be  of  opinion  in  the  negative^  then  jndg- 

Kenkabd    ment  shall  be  entered  up  for  the  defendant^  with  costs  of  defence. 

FEATHBESToir  '^^  ^^^^  ^^  afgucd  on  4th,  5th,  and  8th  November,  by 
Trovers  and  Hart  for  the  plaintiflF,  and  by  the  Attorney  ^General 
and  Brandon  for  the  defendant. 

The  judgment  having  been  confined  to  one  point,  namely 
that  the  covenant  by  the  Superintendent  to  convey  the  twenty 
acres  absolutely  was  ultra  vires,  as  he  was  empowered  by  "  The 
Patent  Slip  Site  Act,  1864-,''  to  convey  only  with  the  advice  and 
consent  of  the  Provincial  Council,  it  is  not  deemed  necessary  to 
report  the  arguments  on  the  various  other  points  raised  at  the 
hearing.  On  the  question  as  to  the  validity  of  the  covenant  to 
convey,  the  following  cases  were  cited: — Miller  v.  Solomons 
(7  Ex.  475,  see  pp.  527,  539,  and  551) ;  Halsey  v.  Hales  (7  T.  B. 
194) ;  Magdalen  College  Case  (11  Rep.  73  (6)  ;  Churchward 
V.  The  Queen  (1  L.  R.  Q.  B.  173)  ;  Hedley  v.  Clark  (8  T.  R.  259) ; 
Hale  V.  Rawson  (4  C.  B.  (N.S.)  85) ;  Story  on  Agency,  sec.  302 ; 
Addison  on  Contracts,  726 ;  Featherston  v.  Hutchinson  (Cro.  El. 
199)  ;  East  Anglian  Railway  Company  v.  Eastern  Railways  Com- 
pany (21  L.  J.  C.  P.  23) ;  Fishmongers  Company  v.  Robertson 
(5  M.  &  G.  192) . 

Arney,  C.J. — ^We  are  all  of  opinion  that  the  plaintiffs  cannot 
maintain  this  action ;  and  the  one  ground  especially  on  which  the 
Court  is  entirely  in  accord  is,  that  the  Superintendent,  in  covenant- 
ing to  convey  absolutely  the  twenty  acres,  exceeded  his  powers. 
We  think  that  the  contract  was  ultra  vires  in  that  respect^  and 
consequently  that  this  action  cannot  be  maintained. 

It  is  contended  by  the   plaintiffs  that  they  are  entitled  to 
maintain  their  action  for  three  breaches  of  the  contract :  Firsts  that 
the  Superintendent  has  not  procured  from  the  owner  of  the  twenty 
acres  the  fee-simple ;  second,  that  he  has  not  conveyed  those  twenty 
acres  to  the  contractors ;  and  third,  that  he  has  not  endeavoured 
to   procure  from   the   General  Assembly  a  grant  of  the  water 
frontage  of  the  twenty  acres.     It  seems  clear  that  both  the  first 
and  third  covenants  in  respect  to  which  breaches  are  alleged  must 
be  treated  as  merely  stages  towards  tlie  important  covenant  to 
convey  that  block  of  twenty  acres  of  land  to  the  contractors. 
Without  that  conveyance,  it  was  impossible  for  the  contract  to  be 
carried  out ;  and  without  that  conveyance,  the  plaintiffs  themselves 
were  not  bound  even  to  begin  the  work.     We  are  of  opinion  that 
the  Superintendent  had  not  power  to  convey  this  land  absolutely. 
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It  is  unnecessary  to  go  into  the  language  and  provisions  of  the  1869  ' 
Acts  which  have  been  so  fully  discussed  in  the  course  of  the  argu-  Kbnnabd 
ment,  and  I  will  only  refer  briefly  to  some  of  them.  It  appears 
that  the  Act  of  the  General  Assembly  of  18G3  gave  power  to  the 
Superintendent  to  take  and  purchase  the  twenty  acres  of  land  in 
question;  and  by  ''The  Patent  Slip  Site  Act,  1864?/^  he  was 
entitled  to  convey  that  land  to  the  contractors  ;  but  he  was  to  do 
so  "  with  the  advice  and  consent  as  aforesaid  '' — that  advice  and 
consent  being  the  advice  and  consent  of  the  Provincial  Council, 
which  is  the  only  advice  and  consent  referred  to  previously  in  the 
Act.  Doubtless,  there  docs  appear  at  first  sight  to  be  an  incon- 
sistency in  the  use  of  these  words,  and  it  seems  purposeless  to 
have  introduced  them  into  the  clause — the  Provincial  Council 
merely  giving  to  itself,  as  it  were,  power  to  pass  a  law  for  the 
conveyance  of  this  land.  But  we  do  not  see  any  power  in  this 
Court  to  put  such  a  construction  on  the  remainder  of  the  Act  as 
should  expunge  those  words  from  the  third  section. 

There  are  many  other  points  of  great  interest  in  the  case,  with 
respect  to  which,  no  doubt,  the  Court  might  desire  to  consult 
further,  if  it  were  necessary  to  decide  upon  them  now.  There  is, 
for  example,  one  other  material  point  in  which  I  think  the  Super- 
intendent was  also  acting  ultra  vires ;  that  is,  the  contracting  to 
pledge  the  Province  to  pay  a  fixed  sum  of  £100  year  by  year  for 
repairs  to  the  slips.  It  seems  to  me  that  such  a  covenant  might 
impose  upon  the  Province  a  burden  beyond  that  which  the  Super- 
intendent is  authorized  to  impose  upon  it;  and  therefore  that 
provision  is  to  my  mind  ultra  vires.  There  is  also  the  question 
of  the  unity  or  divisibility  of  the  contract,  which  it  might  be 
necessary  for  the  Court  maturely  to  consider  before  expressing  an 
opinion,  if  it  were  necessary  to  do  so.  But  we  all  concur  in  that 
one  point  at  all  events,  that  the  Superintendent,  having  contracted 
for  the  absolute  conveyance  of  these  twenty  acres  of  land  without 
the  advice  and  consent  of  the  Provincial  Council,  was  acting  ultra 
vires  in  doing  so,  and  consequently  that  this  action  cannot  be 
maintained. 

Johnston,  J. — I  entirely  concur  with  His  Honor  the  Chief 

Justice,  in  the  conclusion  that  this  action  cannot  be  maintained. 

I  think  that  amongst  the  numerous  points  suggested  in  the  course 

of  the  argument,  there  are  many  which  might  probably  present 

considerable  diflBculty  before  the  Court  could  come  to  a  complete 

concurrence,  if  called  upon  to  give  a  judgment  upon  them.     It  is 
VOL.  I.— Past  3.  33 
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not,  however,  necessary  for  us  to  go  into  these  matters ;  and  I 
Kennabd    agree   with   His   Honor   in   the   view    he    has    expressed,    that 
-_      "•  whatever  we   may    speculate    about    the    proper    intention    of 

the  Legislature  m  passing  the  Patent  Slip  Site  Act,  we 
are  bound  to  consider  the  words  of  the  third  section,  so  as  to  give 
them  some  sense  and  meaning  consistent  with  the  ordinary  rules 
of  construction ;  and  we  cannot  make  a  mistake  in  doing  so, 
inasmuch  as  there  is  nothing  impossible  or  necessarily  absurd 
implied  by  the  language.  We  must  give  some  operation  to  that 
section;  and  if  we  do  so,  we  find  that  the  Superintendent  has 
been  contracting  in  this  respect  ultra  vires. 

My  own  view  of  the  matter  for  a  long  time  was,  that  there  was 
a  strong  case  with  regard  to  the  divisibility  of  the  contract,  but  I 
do  not  now  give  any  decided  opinion  on  that  point.  Although  we 
do  not  desire  to  decide  cases  of  such  importance  as  this  upon 
narrow  points,  still  I  think  it  is  sufficient  for  us  to  say  that  wc 
are  obliged  to  give  weight  to  this  particular  point ;  and  as  we  all 
concur  upon  it,  it  is  clearly  our  duty  to  give  judgment  for  the 
defendant. 

Gresson,  J. — I  concur  in  the  conclusion  arrived  at  by  His 
Honor  the  Chief  Justice  and  my  brother  Johnston.  I  think, 
without  expressing  any  opinion  as  to  this  contract  being  divisible 
or  not  divisible,  it  is  plain  enough  that  the  reference  in  the  third 
section  of  the  Patent  Slip  Site  Act  to  the  '*  advice  and  consent  as 
aforesaid,''  must  be  to  the  advice  and  consent  of  the  Provincial 
Council,  however  unnecessary  it  may  appear  at  first  sight.  The 
contract  also,  as  far  as  the  £400  a  year  for  the  maintenance  of 
the  slip  in  repair,  is  ultra  vires,  I  think  it  is  therefore  unneces- 
sary to  express  an  opinion  upon  the  point — amongst  others — that 
has  been  mooted,  as  to  whether  or  not  the  payment  of  the  £2,000 
and  £1,500  was  contingent,  or  whether  the  clause  with  regard  to 
the  payment  of  interest  on  the  £40,000  might  be  waived  by  the 
party  for  whose  benefit  it  was  introduced.  It  is  quite  sufficient,  I 
think,  that  as  to  the  point  upon  which  opinions  have  already  been 
expressed,  we  are  all  of  opinion  that  the  contract  is  Mra  vires, 

Richmond,  J. — I  am  satisfied  that  the  judgment  of  the  Court 
should  rest  upon  the  grounds  already  expressed. 

Ward,  J. — I  concur  in  the  opinions  already  expressed  on  the 
one  point,  namely,  as  to  the  conveyance  of  the  twenty  acres. 
The  contractor  must  have  taken  his  contract  under  the  terms  laid 
down  in  the  Patent  Slip  Site  Act,  and  I  have  come  to  the  con- 
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elusion  that  the  words  in  the  third  section  mean,  "  with  the  advice        1869 
and  consent  of  the  Provincial  Council/^     Therefore  the  Superin-     Kenijaiid 

tendent  was  acting  ultra  vires  in  convcvino:  the  land  absolutely.       „      ^' 

o  JO  J         Featheestok 

Judgment  for  the  defendant. 


TURNBULL  (Tbubteb  op  the  Estate  of  MoBdAjr,  a  Bankeupt)  v.  MILLS.      Jsov.  9, 15. 

Act  of  Bankruptcy — Notice  of—"  then  dtailahle'^ —Bankruptcy  Act,  1867,  *.  179 — 

Amendment  Act,  1868,  s.  5. 

Where  the  true  owner  of  chattels  in  the  order  and  disposition  of  A.B.  took  them 
into  his  possession  with  notice  that  A.B.  had  filed  a  declaration  of  insolvency,  but 
before  the  time  had  elapsed  for  presenting  a  petition  for  an  adjudication  in  bank- 
ruptcy,— Meld,  that  the  transaction  was  not  protected  under  the  179th  section  of  "  The 
Bankruptcy  Act,  1867 ;"  and  that  under  that  enactment,  and  the  5th  section  of  tho 
Amendment  Act,  1868,  the  party  taking  tlio  goods  had  notice  of  an  act  of  bank* 
ruptcy  "  then  available  for  adjudication  ;'* 

Per  Abkst,  C.J.,  Gbesson,  J.,  and  Richmond,  J. ; 

Dusentientibus,  Johnstox,  J.,  and  Wabd,  J. 

This  is  a  special  case  reserved  in  accordance  with  the  19th  section 
of  "The  Court  of  Appeal  Act,  1862/'  and  with  the  consent  of  the 
parties^  for  the  decision  of  this  Court. 

The  petitioner  sued,  as  trustee  of  tlic  estate  of  one  Morgan,  a 
bankrupt,  to  recover  from  the  defendant  the  value  of  certain  tools 
and  machinery,  on  the  ground  that  the  same  were,  at  the  time 
when  Morgan  became  bankrupt,  goods  and  chattels  whereof  he 
was  reputed  owner,  in  his  order  or  disposition,  with  the  consent  of 
the  true  owner  thereof,  within  the  meaning  of  section  145  of  "The 
Bankruptcy  Act,  1867/' 

At  the  trial,  the  values  of  different  classes  of  goods  were 
ascertained  separately,  in  order  to  enable  this  Court  to  award 
damages  to  the  plaintiff  for  the  whole  or  portion  thereof,  according 
as  any  part  of  them  should  or  should  not  be  deemed  to  be  fixtures, 
not  removable  under  the  circumstances  disclosed  by  the  evidence. 

The  following  facts  were  admitted : — 

1.  That  on  the  11th  November,  1868,  Morgan  filed  hia 
declaration  of  insolvency  under  section  45  of  the  Act. 

2.  That  on  the  12th  November,  1868,  this  declaration  was 
gazetted. 

3.  That  on  the  14th  November,  1868,  the  defendant,  then 
having  notice  of  the  Gazette  notice,  entered  and  seized  the  goods 
and  chattels  mentioned. 

4.  That  on  the  1st  December,  1868,  Morgan  was  adjudicated 
bankrupt. 
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1869  5.  That  on  the   11th  December,  1868,  the  plaintiff  was  ap- 

TuBKBULL    pointed  trustee  of  the  estate  of  the  bankrupt,  Morgan. 
^^^-  6.  That  on  the  4th  May,  1869,  an  order  for  the  plaintiff  to  sell 

the  said  goods  was  made  by  the  Supreme  Court. 

7.  That  the  defendant  was  "  the  true  owner  of  the  gocnis  " 
(under  a  bill  of  sale)  at  the  time  when  he  seized  them,  on  the  14th 
November,  1808. 

If  this  Court  should  *be  of  opinion  that  the  plaintiff  should 
have  been  nonsuited  at  the  trial,  judgment  was  to  be  entered  for 
the  defendant  with  costs. 

If  the  Court  should  be  of  opinion  that  the  verdict  should  be 
entered  for  the  plaintiff,  then  the  verdict  was  to  be  so  entered  for 
such  sum  as  the  Court  should  direct,  with  costs. 

Brandon,  for  the  defendant. 

The  plaintiff  ought  ib  have  been  nonsuited,  on  the  gronnd  tbat 
the  transaction  by  which  the  defendant  took  possession  of  his  own 
property  was  a  bond  fide  one,  protected  under  the  179th  section  of 
*'  The  Bankruptcy  Act,  1867,"  because  he  had  no  notice  at  the  time, 
of  a  prior  act  of  bankruptcy  committed  by  the  bankrupt,  and  then 
available y  under  the  provision  of  the  5th  section  of  "  The  Bank- 
ruptcy Act  Amendment  Act,  1868,"  for  adjudication.  By  the 
words  ''  then  available  "  must  be  imderstood  an  act  of  bankruptcy 
available,  at  the  time  of  the  transaction,  for  adjudication ;  but  the 
filing  of  the  declaration  was  not  at  that  time  available  for  adjudi- 
cation. 

The  case  of  Conway  v.  Nail  (1  C.  B.  643;  S.  C.  14  L.  J.  C.  P. 
165)  is  precisely  in  point.  It  arose  upon  the  Statute  6  Geo.  IV. 
c.  16,  8.  6,  by  which  it  was  enacted,  that  if  a  trader  filed  a  decla- 
ration of  insolvency,  the  Secretary  of  Bankrupts  should  cause  an 
advertisement  to  be  made  in  the  Gazette,  and  the  declaration  after 
that  advertisement  was  to  be  an  act  of  bankruptcy  at  the  time 
when  it  was  filed ;  and  the  2  and  3  Vict.,  c.  29,  provided  that  all  bond 
fide  executions  levied  before  fiat  should  be  valid,  unless  the  person 
levying  had  notice  of  a  previous  act  of  bankruptcy  committed  by 
the  bankrupt.  A  notice  to  the  creditor,  delivered  after  the  signing, 
but  before  filing  the  declaration^  stating  that  the  debtor  had  com- 
mitted an  act  of  bankruptcy  by  signing  the  declaration,  was  held, 
although  it  purported  to  be  notice  of  a  specific  act,  to  show  only  an 
act  in  fieri;  and  the  levy  was  therefore  held  valid,  notwithstanding 
the  notice. 

Though   it  was   said   in   Green  v.  Laurie  (1  Ex.  335)   that 
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Conway  v.  Nail  must  have  been  decided  without  the  5  and  6  Vict.  1869 
c.  122,  s.  22,  being  taken  into  consideration,  yet  the  language  of  that  Tubnbull 
Act  can  be  easily  distinguished  from  the  words  of  the  New  Zealand 
Acts.  That  Act  provides  that  a  trader  filing  an  attested  declara- 
tion '^  shall  be  deemed  thereby  to  have  committed  an  act  of  bank- 
ruptcy at  the  time  of  filing  such  declaration,  provided  a  fiat  of 
bankruptcy  "  shall  issue  within  two  months. 

So,  in  the  case  of  Edwards  v.  Gabriel  (7  Hurl.  &  Norm.  520; 
S.  C.  31  L.  J.  Ex.  113),  it  was  held  that  an  execution  creditor  had 
notice  under  the  12  and  13  Vict.  c.  106,  s.  133,  of  an  act  of  bank- 
ruptcy, because  by  the  76th  section  the  filing  of  a  petition  of  which 
he  had  notice  is  declared  to  be  conclusive  evidence  of  an  act  of 
bankruptcy  at  the  time  it  was  filed. 

But  here  the  act  of  which  the  defendant  had  notice  was  not  at 
the  time  an  act  of  bankruptcy. 

Notice  of  something  which  may  turn  out  to  be  an  act  of  bank- 
ruptcy— as,  for  instance,  of  a  docket  having  been  struck — is  not 
sufficient  notice  of  an  act  of  bankruptcy :  Hocking  v.  Acraman 
(12M.  &W.  170). 

The  doctrine  by  which  acts  of  bankruptcy  arc  established  by 
relation,  and  its  application,  ought  to  be  discouraged :  Clark  v. 
Ryall  (1  W.  Blackst.  642).  On  the  English  Acts,  it  has  been 
decided  that  there  can  be  no  relation  back  in  cases  where  the 
bankruptcy  is  on  the  bankrupt's  own  petition. 

Ea:  parte  Harrison  in  re  Lawford  (26  L.  J.  Bank,  30),  is  also 
an  authority  against  the  doctrine  of  relation  in  such  cases. 

The  right  principle  of  construction  to  apply  to  the  case  is, 
that  words  must  be  taken  to  be  used  in  their  ordinary  sense,  unless 
there  be  something  in  the  context  to  warrant  a  contrary  construc- 
tion. There  is  none  such  here ;  and  there  was  not,  (at  the  time  of 
the  notice,)  any  act  of  bankruptcy  existing,  and  therefore  not  any 
act  then  available  for  adjudication. 

Izard  and  Pharazyn,  for  the  plaintiff.  On  the  true  construc- 
tion of  the  Acts  of  1867  and  1868,  the  defendant  had  notice  of  an 
act  of  bankruptcy  available  for  adjudication ;  and  the  transaction 
by  which  he  seized  the  sheep  is  not  protected. 

The  general  intention  and  policy  of  the  Acts  is  to  cause  the 
property  of  the  bankrupt  to  be  equally  distributed  among  his 
creditors,  and  the  construction  contended  for  on  the  other  side  is 
contrary  to  that  policy. 

The  Act   of  1867  introduces  a  complex  act  of  bankruptcy 
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1869  which  has  scarcely  any  parallel  in  the  English  Acts.  It  requires 
TuRiTBULL  filing  the  declaration,  gazetting,  the  lapse  of  certain  times,  and  the 
presenting  of  a  petition.  On  the  presentation  of  the  petition,  the 
act  of  bankruptcy  is  complete ;  and  after  it  is  filed,  the  Court  is 
bound  to  "  deem  the  filing  and  gazetting  of  the  declaration  of 
insolvency  to  have  been  an  act  of  bankruptcy.^' 

There  was  an  inchoate  act  of  bankruptcy  at  the  filing  of  the 
declaration,  which  became  complete  upon  the  filing  of  the  petition. 
In  King  v.  Leith  (2  T.  R.  141),  a  trader  became  bankrupt  by 
lying  two  months  in  prison  after  an  arrest.  There  Ashurst,  J., 
spbkc  (p.  M3)  of  the  act  of  bankruptcy  being  inchoate  only  until 
the  expiration  of  the  time.  "  But/'  he  said,  "  I  do  not  think 
this  makes  any  diflcrcnce ;  for  as  soon  as  the  two  months  are 
expired,  it  relates  back  to  the  time  of  the  first  arrest;  this 
operates  as  if  the  arrest  were  a  complete  act  of  bankruptcy  in 
itself. 

In  Edwards  v.  Gabriel,  in  the  Court  below  (30  L.  J.  Ex.  247}, 
Pollock,  C.B.,  expressly  alluded  to  and  approved  of  the  doctrine 
in  King  v.  Leith, 

It  is  submitted,  also,  that  the  seizure  in  this  case  cannot  he 
taken  to  have  been  bond  fide,  having  been  made  with  full  know- 
ledge of  the  existence  of  the  declaration  of  insolvency. 

In  Follett  v.  Hoppe  (17  L.  J.  C.  P.  76),  it  was  held  that  under 
the  5  and  G  Vict.  c.  122,  s.  22,  the  filing  of  a  declaration  of  insol- 
vency was  itself  a  complete  act  of  bankruptcy,  without  any  adver- 
tisement of  the  same  in  the  Gazette  under  6  Geo.  IV.  c.  16,  s.  6, 
and  notice  thereof  was  sufficient  to  take  a  transaction  out  of  the 
protection  of  the  2  and  3  Vict.  c.  29.  Green  v.  Laurie  (17  L.  J 
Ex.  61)  is  precisely  to  the  same  effect. 

The  next  question  is,  whether  the  act  of  which  the  defendant 
had  notice  was  '^then  available'^  for  adjudication,  under  the 
language  of  the  179th  section  of  the  Act  of  J867.  It  is  true  that 
the  words  "  then  available "  do  not  occur  in  any  of  the  English 
Acts,  but  there  are  other  words  of  a  similar  nature. 

These  words  must  mean  "  then  capable  of  forming  the  ground 
of  an  adjudication .''  The  Legislature  evidently  did  not  mean  that 
the  Act  must  be  one  which  could  at  the  time  be  taken  advantage 
of,  but  one  which  might  be  available  if  necessary. 

In  sections  39  and  65,  cases  are  contemplated  in  which  an  arf 
of  bankruptcy  would  cease  to  be  available. 

Brandon,  in  reply.     The  intention  of  the  Legialature  seems  to 
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have  been  to  protect  bond  fide  transactions  which  take  place  while        1869 
it  remains  uncertain  whether  there  will  be  a  bankruptcy  or  not.        Tubkbull 

Cur,  adv.  vulL  ^^^ 

Abney,  C.J.  (15th  November),  stated  the  facts  and  dates  as 
above  set  out,  and  proceeded  : — 

The  defendant   claims   a  nonsuit,   on   the   ground   that   the 
seizure  was,  within  the  meaning  of  section  179  of  "  The  Bank- 
ruptcy Act,  1867,^'  a  valid  transaction,  by  reason  that  "  he  had 
not^  at  the  time  of  such  seizure,  notice  of  a  prior  act  of  bank- 
ruptcy committed  by  Morgan,  and  then  available  for  adjudication 
against  him ;  '*  and  this  claim  of  the  defendant  must  be  deter- 
mined  by  the   construction  which  this  Court  shall  place  upon 
section  5  of    "The   Bankruptcy  Act   Amendment   Act,   1868.^' 
That   section  is  as  follows : — "  Until  the  expiration  of  ten  days 
after  the  notice  has  been  gazetted,  exclusive  of  the  day  of  such 
gazetting,  the  debtor  shall  not  be  deemed  to  have  committed  an 
act  of  bankruptcy  by  filing  the  declaration ;  but  if  withiu  five  days 
after  the  expiration  of  that  period  of  ten  days,  proceedings  to 
obtain  adjudication  against  him  are  taken  by  a  creditor,  or  if  pro- 
ceedings are  not  s6  taken  by  a  creditor,  then  if  within  three  days 
after  the  expiration  of  that  period  such  proceedings  are  taken  by 
the  debtor,  then  and  in  either  of  those  cases,  but  not  otherwise, 
the  debtor  shall  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy.'' 

This  section  divides  the  time  which  must  elapse  between 
gazetting  the  notice  of  the  declaration  of  insolvency  and  the  peti- 
tion for  adjudication,  into  three  different  intervals, — of  ten  days, 
five  dayS;.  and  three  days,  respectively.  Duiing  the  first  ten  days, 
neither  the  debtor  himself  can,  nor  can  any  of  his  creditors, 
petition  to  adjudicate  him  bankrupt  upon  his  declaration ;  for  it  is 
expressly  enacted  that  he  shall  not  be  deemed  (during  the 
currency  of  that  interval)  to  have  committed  an  act  of  bankruptcy 
by  filing  the  declaration.  During  the  currency  of  the  second 
period,  of  five  days,  any  creditor  may  take  proceedings  to  have  him 
adjudicated  bankrupt,  but  the  debtor  cannot  take  such  proceed- 
ings himself.  Lastly,  during  the  currency  of  the  third  interval,  of 
three  days,  apparently  the  chance  of  the  creditors  to  move  upon 
the  declaration  is  gone,  but  the  debtor  can  then,  and  not  till  then, 
himself  petition  to  be  adjudicated  bankrupt.  Now,  this  defendant 
entered  and  seized  his  own  property  during  the  first  interval  of  ten 
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1869  days.  Certainly  it  must  be  conceded  that  the  construction  which, 
TuBNBULL  at  first  sight,  commends  itself  to  the  reader  as  the  most  natural,  is 
favourable  to  the  defendant,  viz.,  that  expressed  by  Tindall,  C.J., 
and  Cresswell,  J.,  in  Conway  v.  Nail  (1  C.  B.  643)  :  "Notice 
of  a  prior  act  of  bankruptcy  would,  in  common  parlance, 
imply  an  act  complete  in  itself  at  the  time  the  notice  is  given  to 
him,  and  that  he  should  not  be  called  upon  to  speculate  as  to 
whether  or  not  all  the  necessary  steps  should  be  taken  to  make 
the  declaration  an  act  of  bankruptcy/'  The  defendant  asks,  how 
he  could  deem  the  filing  of  the  declaration  an  act  of  bankruptcy, 
while  the  Legislature  enacts  absolutely  that  during  an  interval 
including  the  day  on  which  he  first  received  notice  thereof,  the 
debtor  shall  not  be  deemed  to  have  by  such  filing  committed  any 
act  of  bankruptcy?  Upon  a  critical  examination  of  the  5th 
section,  however,  it  appears  that  the  construction  thus  contended 
for,  will  not,  on  all  points,  consist  with  the  context;  while  it  hardly 
falls  in  with  the  general  policy  of  the  Act,  or  with  the  apparent 
object  of  some  of  its  most  important  provisions.  It  is  material  to 
inquire — 

Firstly,  When  does  the  filing  of  the  declaration  take  eflTect  as 
an  act  of  bankruptcy  ?  and. 

Secondly,  From  what  stage  of  the  procedure  introduced  by 
"  The  Bankruptcy  Act,  1867,'^  can  it  be  said  to  have  become 
available  for  adjudication  against  the  debtor  filing  the  same  ? 

Firstly,  The  5th  section  of  the  Act  of  1868  enacts  that,  pro- 
vided a  creditor  take  proceedings  within  the  five  days,  or  (failing 
that)  provided  the  debtor  take  such  proceedings  during  the  suc- 
ceeding three  days,  then,  and  in  cither  of  those  cases,  but  not 
otherwise,  the  debtor  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy.  In  case  a  creditor  move  during  the  five  days,  it  is 
declared,  not  that  the  filing  of  the  declaration  shall  from  that  time 
enure  as  an  act  of  bankruptcy,  or  that  the  declaration  shall  be 
deemed  to  have  been  filed  as  at  that  time,  but  that  the  debtor 
shall  then  be  deemed  to  have  committed  the  act  of  bankruptcy ; — 
the  Act  of  1857  continued,  "by  filing  the  declaration,^'  words 
struck  out  from  the  end  of  the  5th  section  of  the  Act  of  1868,  but 
which,  I  think,  must  be  supplied  by  necessary  implication.  If 
indeed  he  do  not  proceed  at  all  after  the  expiration  of  the  three 
days,  in  such  case  the  filing  of  the  declaration  never  becomes  an  act 
of  bankruptcy  at  all,  although  it  might  have  so  become,  and  was 
actually  available  for  adjudication  on  the  proceedings  by  a  creditor 
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during  the  five  days'  interval ;  but,  the  creditors  lying  by,  it  1'69 
depends  on  the  will  of  the  debtor  himself  (under  the  5th  section)  turnbull 
whether  he  will  constitute  his  own  act  of  filing  a  declaration  of  .*'• 
insolvency  an  act  of  bankruptcy.  Still  it  is  observable  that,  by  the 
supposition,  the  only  act  which  the  debtor  has  himself  done, 
before  the  expiration  of  the  five  days,  is  the  filing  of  the  declara- 
tion; and  as  it  is  declared  that  upon  proceedings  being  taken  by  the 
creditor  "the  debtor  shall  be  deemed''  {&c.),  the  construction 
seems  inevitable,  that  the  act  by  which  such  debtor  is  deemed  to 
have  committed  an  act  of  bankruptcy  must  be  his  filing  of  this 
declaration  of  insolvency.  If  this  be  so  it  brings  the  case  of  a 
debtor  under  the  5th  section,  within  the  reasoning  of  Mr.  Justice 
Wightman  in  Edwards  v.  Gabriel  (7  Exch.  520).  The  filing  the 
declaration  was  a  contingent  act  of  bankruptcy ;  but  when  once 
the  event  occurred,  of  the  creditor  or  of  the  debtor  himself  taking 
proceedings,  it  became  a  complete  act  of  bankruptcy  from  the  time 
of  filing  the  declaration ;  and  of  this  act  the  defendant  had  notice 
at  the  time  of  the  seizure. 

Secondly,  Was  it  ?it  that  time  available  for  adjudication  within 
the  meaning  of  the  179th  section  of  the  Act  of  1867?  In  one 
sense  it  was  not  available,  for  no  one  could  at  that  time,  nor  for 
eight  days  thereafter,  avail  himself  of  the  filing  of  the  declara- 
tion for  adjudication  against  the  debtor,  nor  could  the  debtor  avail* 
himself  of  it  for  his  own  purpose.  But  it  must  be  remarked,  the 
act  was  irrevocable;  the  debtor  could  not  prevent  any  creditor,  after 
the  expiration  of  eight  days,  from  availing  himself  of  the  filing, 
and  so,  in  another  sense,  the  filing  was  generally  available  for 
adjudication,  although  the  action  to  be  taken  thereon  was  postponed 
for  a  definite  period.  Moreover,  the  filing,  which  by  the  suppo- 
sition has  become  an  act  of  bankruptcy  from  the  date  of  the  filing, 
was  at  that  time  available,  and  even  operative  upon  all  the  estate 
and  effects  belonging  to  the  debtor,  including,  if  I  mistake  not, 
property  in  his  order  and  disposition,  as  this  property  was. 
Although  his  estate  had  not  been  divested  from  him  as  yet,  it 
might  at  any  time  have  been  so  divested  and  vested  in  the 
provisional  trustee,  upon  application  therefor  made  by  any  creditor 
under  section  9  of  the  Act  of  1868.  Meanwhile,  under  sec- 
tions 46,  47,  49,  50,  51  of  the  Act  of  1867,  the  provisional 
trustee,  as  receiver,  had  the  control  and  supervising  management 
of  the  estate;   the  remedies  of  suitors  against  himself  and  his 

property   were,  practically,   subject   to   exceptions   to  be   sanc- 
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1869        tioned  by  the  Court,  suspended ;  he  was  bound  to  file  and  rentj 
TuBifBrLL    ^y  affidavit  in  the  Court  a  complete  list  of  that  property  and  of 
V-  his  liabilities,  and  that  list  was  open  to  inspection  by  any  of  his 

creditors ;  wliile,  by  section  53,  the  debtor  was  restrained  from 
making  any  payment  out  of  his  property,  or  doing  anything  there- 
with, except  with  the  consent  or  approval  of  the  provisional 
trustee.  His  property  was  left  in  his  own  possession,  and  until 
the  expiration  of  ten  days,  he  could  not  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy ;  but  still  the  filing  of  the  declaration^ 
which  (by  the  supposition)  was  an  act  of  bankruptcy,  was  thus 
far  operative  and  available.  If  nothing  more  appeared  on  these 
Bankruptcy  Acts,  I  should  be  disposed  to  construe  the  words 
'^  available  for  adjudication"  in  the  179th  section  to  mean 
"  which  might  be  availed  of,  or  made  use  of  for  adjudication/' 
Doubtless,  a  grammatical  application  must  be  given  to  the  word 
"  thcn,'^ — ^the  expression  being  "  then  ^^  (viz.,  at  the  time  when 
the  defendant  had  notice)  '^  available."  But  as  the  filing  of  the 
declaration  is  expressly  constituted  an  act  of  bankruptcy  only 
by  relation,  I  see  no  insuperable  difficulty  in  construing  the  word 
''  then  "  upon  the  same  principle,  and  as  implying  that  the  act  of 
bankruptcy  was  then,  at  that  time,  an  act  of  bankruptcy  upon 
which  adjudication  might  follow,  and  therefore  available  for  adju- 
dication. This  reading  is  not  inconsistent  with  other  portions  of 
the  statute.  Acts  are  adverted  to  in  the  Statute  of  1867  which 
are  acts  of  bankruptcy,  although  the  debtor  is  no  longer  liable  to 
be  adjudged  bankrupt  thereon.  Thus  section  65  provides  for  such 
cases  upon  creditors'  petitions.  So,  in  cases  arising  out  of  a 
''  debtor  summons,'^  section  32  provides,  that  *'  the  debtor  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy  at  the  end  of 
fourteen  days  from  the  service  of  the  summons,  unless  he  pays,'' 
&c.,  and  yet  by  the  39th  section  it  is  provided  that  '^notwithstanding 
anything  in  the  Act,  such  debtor  shall  not  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy,  unless  a  petition  for  adjudication  be 
presented  against  him  within  three  months  from  the  filing  of 
the  affidavit  on  which  the  summons  was  issued."  A  creditor  in 
the  positiou  of  this  defendant  might  therefore  have  notice  of  an 
act  of  bankruptcy  committed  by  his  debtor,  but  which  from 
lapse  of  time  might  be  no  longer  available,  and  in  respect  whereof 
the  debtor  by  whom  the  act  was  committed  could  not  be  deemed 
to  have  committed  an  act  of  bankruptcy.  Consistently,  then,  with 
those  sections,  the  words  '^  shall  not  be  deemed,^'  may  mean  no 
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more  than  that  proceedings  can   no  longer,  or  cannot   yet  be        1869 
taken  thereon,  although  the  act  remains  an  act  of  bankruptcy,    TuMf bum: 
albeit   no  longer  available  for  adjudication.      Of  these  acts  of  v- 

bankruptcy  a  person  may  have  notice ;  but  as  they  are  not  available 
for  adjudication,  the  qualifying  language  of  section  179  may  be 
intended  to  apply  to  them.  There  are  other  sections  which  almost 
necessitate  this  reading  of  the  statutes.  Thus,  in  sections  182, 183, 
195,  and  196,  words  identical  with  those  in  section  179  are  used  in 
connection  with  the  proof  of  debts  by  creditors,  upon  liabilities  of 
the  bankrupt,  some  of  them  contracted  by  him  before  the  filing 
of  the  petition;  but  especially  section  180,  if  construed  as  the 
defendant  claims  to  construe  section  179,  would  leave  it  open  to 
any  person,  corporation,  or  company,  after  the  filing  of  the  decla- 
ration of  insolvency,  and  with  full  knowledge  thereof,  to  pay 
over  to  the  debtor  what  might  constitute  the  whole  appre- 
ciable estate,  while  the  provisional  trustee  would  have  no  better 
means  to  protect  the  creditors  than  such  information  as  the 
debtor  might  choose  to  afford  him,  a  guarantee  which  we  know  is 
in  a  large  proportion  of  cases  of  little  service.  The  general  policy 
of  the  Bankrupt  Law  contemplates  the  securing  of  the  distribution 
of  a  bankrupt's  estate  among  his  creditors,  and  the  Acts  profess  to 
supply  an  elaborate  scheme  for  that  purpose ;  but  I  much  fear 
that,  upon  the  construction  of  the  179th  section  claimed  by  the 
defendant's  counsel,  that  policy  might  be  contravened,  many  of 
the  most  important  sections  of  the  Act  might  in  such  cases  be 
made  nugatory,  and  others  become  a  means  for  sheltering  fraud. 

The  first  proviso  of  section  179  requires  that  the  seizure  should 
have  been  bond  fide  made.  No  one  imputes  to  the  defendant  any 
moral  fraud;  he  merely  entered  to  secure  property  of  which 
the  section  itself  assumes  that  he  was  the  true  owner,  but  which, 
as  being  in  the  order  and  disposition  of  the  bankrupt,  are  by  the 
policy  of  the  Bankrupt  Law,  and  by  the  145th  section  of  the  Act,  • 
demanded  for  distribution  among  the  creditors,  unless  the  defen- 
dant could  bring  himself  within  the  second  proviso.  This,  I  thinks 
he  has  failed  to  do. 

Upon  the  best  consideration  that  I  can  give  to  the  difficult  and 
perplexing  question  propounded  by  the  case  in  this  matter,  I  think 
that  this  defendant  had,  within  the  proper  meaning  of  section  179, 
at  the  time  of  the  seizure,  notice  of  a  prior  act  of  bankruptcy 
committed  by  the  bankrupt  and  then  available  for  adjudication 
against  him. 
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18QP  Gresson,  J. — The  circumstances  under  which  this  case  comes 

TuBHBTTLL    bcforc  the  Court,  and  the  several  dates  and  facts,  have  been  stated 
^-  by  His  Honor  the  Chief  Justice,  and  I  need  not  repeat  them. 

The  question  which  the  Court  has  to  determine  is,  whether, 
upon  the  foregoing  state  of  facts,  the  defendant  is  entitled  to  claim 
a  nonsuit,  upon  the  ground  that  he  is  protected  by  the  ir9tb 
section  of  "  The  Bankruptcy  Act,  1867/' 

That  section,  so  far  as  is  material,  provides  that  every  trans* 
action  with  the  bankrupt  shall  be  valid  notwithstanding  any  prior 
act  of  bankruptcy  committed,  provided  that  such  transaction  was 
bond  fide  entered  into  before  the  filing  of  the  petition  for  adjudica- 
tion, and  that  the  person  by  whom  such  transaction  was  entered 
into  had  not,  at  the  time  of  such  transaction,  notice  of  any  prior 
act  of  bankruptcy  committed  by  the  bankrupt,  and  then  available 
for  adjudication  against  him. 

It  was  not  contended  that  the  seizure  of  the  goods  which  con- 
stituted the  '^  transaction ''  was  not  bojid  fide  except  in  so  far  as 
the  defendant  was  affected  by  notice  of  the  prior  act  of  bank- 
ruptcy. 

I  propose  to  consider,  first,  whether  the  filing  the  declaration  of 
insolvency  was  an  act  of  bankruptcy  at  the  time  it  was  filed. 

Secondly,  if  it  was,  whether  it  was  "then  available  for  adjudi- 
cation ''  against  the  debtor  who  filed  it. 

Section  52  of  the  Act  provides  that,  until  the  expiration  of 
twenty -one  days  after  the  notice  has  been  gazetted,  the  debtor  shall 
not  be  deemed  to  have  committed  an  act  of  bankruptcy  by  filing 
the  declaration ;  but  if  proceedings  are  taken  either  by  a  creditor 
or  by  the  debtor  within  a  certain  time  after  the  notice  has  been 
gazetted,  then,  in  either  case,  but  not  otherwise,  the  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  by  filing  the 
declaration.  Section  5  of  "  The  Bankruptcy  Act  Amendment 
•  Act,  1868,^'  provides  that  "  until  the  expiration  of  ten  days  after 
notice  has  been  gazetted,  the  debtor  shall  not  be  deemed  to  have 
committed  an  ^ct  of  bankruptcy  by  filing  the  declaration ;  but  if 
within  five  days  after  the  expiration  of  that  period  of  ten  days 
proceedings  to  obtain  adjudication  against  him  are  taken  by 
a  creditor,  or  if  proceedings  are  not  so  taken  by  a  creditor,  then 
if  within  three  days  after  the  expiration  of  that  period  of  five  days 
such  proceedings  are  taken  by  the  debtor,  then,  and  in  either 
of  those  cases,  but  not  otherwise,  the  debtor  shall  be 
deemed    to   have    committed   an   act    of    bankruptcy.'^       This 
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Bection  does  not  state  in  express  terms  by  what  act  the  1869 
bankrupt  is  to  be  deemed  to  have  committed  an  act  of  bankruptcy,  Tuenbull 
but  the  only  act  mentioned  in  the  section  is  the  filing  the  declara- 
tion ;  and  inasmuch  as  the  act  of  bankruptcy  committed  may  be 
the  foundation  of  a  creditor's  petition  for  adjudication,  it  seems  to 
me  that  the  meaning  of  the  section  must  be  taken  to  be,  that  an 
act  of  bankruptcy  was  committed  by  filing  the  declaration ;  and 
that  when  followed,  as  here,  by  a  petition  for  adjudication  in 
due  time,  it  is  to  be  deemed  to  have  been  an  act  of  bankruptcy 
at  the  time  of  filing. 

The  apparent  contradiction  in  the  language  of  the  sections  is 
explained  by  giving  full  eflFect  to  the  expression  used  in  both,  "  shall 
be  deemed  to  be  " — the  meaning  being,  that  for  a  certain  time,  and 
until  a  certain  event,  the  filing  shall  not  be  treated,  for  the  purpose 
of  adjudication,  as  an  act  of  bankruptcy,  but  that,  after  such  time 
and  event,  it  shall  be  deemed  to  have  been  an  act  of  bankruptcy 
from  the  time  of  filing. 

It  is  clear  that  for  some  purposes  the  filing  of  the  declaration 
takes  effect  absolutely  and  immediately  :  vide  sections  46  and  47 
ofthe  Actof  1867. 

Assuming,  then,  that  the  filing  of  the  declaration  by  the  debtor 
was  an  act  of  bankruptcy  at  the  time  of  such  filing,  we  have  next 
to  inquire  whether  it  was  '^  then  available  for  adjudication  against 
him/'  I  think  that  it  was  so  in  this  sense,  that  it  was  capable  of 
becoming  the  ground  of  adjudication.  It  had  then,  if  I  may  say 
80,  a  living  principle  of  which  adjudication  was  the  natural 
development. 

We  must  attribute  the  same  meaning  to  the  phrase  where  it 
occurs  in  other  parts  of  the  Act ;  and  if  it  be  held  that  it  means 
"  available  at  the  time  of  filing  the  petition,"  the  result  would  be, 
that  under  section  180  the  entire  property  of  the  bankrupt  might 
be  tranferred  to  him  or  to  his  order,  and  so  placed  beyond  the 
reach  of  his  creditors ;  and  that  although  the  provisional  trustee 
is  made  receiver  of  his  property  by  section  46  from  the  time  of 
filing  the  declaration,  section  53  by  implication  prohibits  his  deal- 
ing with  his  property  after  bankruptcy  except  with  the  consent  of 
the  trustee. 

Moreover,  in  other  sections  in  which  the  same  phrase  occurs, 
viz.,  sections  182,  183,  and  196,  inconvenient  results  would 
follow  from  holding  the  word  "  then ''  to  refer  to  the  filing  of  the 
petition,  and  the  effect  of  such  a  construction  would  be  to  render 
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^^^  "  the  order  and  disposition  clause/'  as  it  is  tenned,  prac^c&lly  in* 
TrrufBULL  effectual.  It  must  be  remembered^  too^  that  there  is  a  class  of  acta 
T^^^;^^  of  bankruptcy  which,  from  eflSuxion  of  time,  might  not  have  been 
then  available  {vide  section  Go) ;  and  that  effect  is  thus  given  to 
the  word  "  then ''  which  is  relied  on  by  those  who  contend  for  a 
different  construction.  I  think  that  the  construction  which  I  hare 
given  to  the  179th  section  is  in  accordance  with  the  current  of 
English  authorities. 

In  Edwards  v.  Gabriel  (30  L.  J.  Ex.  245),  a  trader  petitioned 
the  Court  of  Bankruptcy  under  the  211th  section  of  '*  The  Bank- 
rupt Consolidation  Act,  1849,''  for  a  private  arrangement  with  his 
creditors.  The  petition  was  dismissed,  and  on  the  same  day  the 
trader  was  adjudged  bankrupt  on  a  creditor's  petition. 

The  question  was  whether  the  filing  of  the  petition  for  arrange- 
ment, of  which  an  execution  creditor  had  notice  at  the  time  of 
filing,  was  conclusive  evidence  of  an  act  of  bankruptcy  committed 
at  the  time  of  filing,  section  76  of  the  Act  having  provided  that  it 
should  be  conclusive,  provided  a  petition  for  adjudication  of  bank- 
ruptcy should  be  filed  against  him  within  two  months  aftei*  such 
petition  for  arrangement  should  have  been  dismissed.     It  was  hdd 
that  the  filing  the  petition  for  arrangement  was  conclusive,  and 
that  the  execution  creditor  was  bound  by  notice  of  it,  inasmuch  as 
he .  had  notice  of  an  act,  which  in  certain  circumstances  would 
become  an  act  of  bankruptcy ;  and  the  decision  was  affirmed  by  the 
Exchequer    Chamber.      The   case  of  Green  v.  Laurie  (17  L.  J. 
Exch.  61 ;  1  Ex.  335)  was  referred  to  by  Bramwell,  B.,  in  his  judg- 
ment, as  being  very  much  in  point  on  the  corresponding  provisions 
in  the  Insolvent  Act. 

For  these  reasons,  I  am  of  opinion  that  the  defendant's  applica- 
tion for  a  nonsuit  must  be  refused. 

Richmond,  J. — Upon  this  special  case  the  question  first  ai^ed^ 
and  which  we  have  now  to  decide,  is,  whether  notice  of  the  filing 
of  a  declaration  of  insolvency,  under  section  45  of  *'  The  Bank- 
ruptcy Act,  1867,"  received  during  the  interval  of  ten  days  which 
must  elapse,  after  gazetting,  before  the  declaration  can  be  made 
the  ground  of  a  petition  for  adjudication,  is,  within  the  meaning  of 
section  179,  notice  of  a  prior  act  of  bankruptcy  then  available  for 
adjudication — available,  that  is,  at  the  time  of  notice. 

Upon  the  terms  of  the  5th  section  of  the  Act  of  1868,  inter- 
preted by  the  English  decisions  on  a  very  similar  provision  of  "  The 
English  Bankruptcy  Consolidation  Act,  1849," — See  Edward$  v. 
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Gabriel,— {SO  L.  J.  Ex.  245  ;  S.  C.  in  Ex.  Ch.  81  L.  J.  Ex.  113),        ^^^ 
it  appears  that,  so  soon  as  the  declaration  has  been  made  the  ground    Titrnbull 
of  an  adjudication,  it  becomes,  by  relation,  an  act  of  bankruptcy      Mms 
committed  at  the  time  of  the  filing ;  and  notice  of  the  filing  received 
daring  the  ten  days'  interval,  becomes,  by  relation,  notice  of  a  prior 
act  of  bankruptcy. 

It  has  indeed  been  attempted  to  distinguish  between  the  terms 
of  the  76th  section  of  the  English  Act,  and  the  5th  section  of  "  The 
Bankruptcy  Amendment  Act,  1868,^'  but,  in  my  judgment,  there 
is,  for  the  present  purpose,  no  substantial  difference  between  the 
two  enactments.     No  doubt,  section  76  of  the  English  Act  is  a 
clearer  and  more  precise  provision ;  but  the  Colonial  enactment 
suflSciently  indicates  a  similar  intent.      The  section  begins  thus  : 
^'  Until  the  expiration  of  ten  days  after  the  notice  has  been  gazetted, 
exclusive  of  the  day  of  such  gazetting,  the  debtor,  shall  not  bo 
deemed  to  have  committed  an  act  of  bankruptcy  by  filing  the 
declaration."     Hereby  it  appears  that  the  act  of  filing  the  decla- 
ration is  constituted  an  act  of  bankruptcy.      It  follows  that  the 
date  of  the  act  of  bankruptcy  must,  unless  some  artificial  date  is 
given  to  it  by  express  words,  be  the  date  of  filing.     There  is  a 
plain  distinction  between  acts    of  bankruptcy  constituted  by  a 
default  of  the  debtor  continued  during  a  certain  period   (as,  for 
example,  non-appearance  on  debtor  summons  under  section  32) ,  and 
acts  of  bankruptcy  constituted  by  an  act  of  the  debtor.     Primd 
facie,  the  former  class  date  from  the  expiry  of  the  limited  period ; 
the  latter  from  the  date  of  the  act.     The  filing  of  a  declaration  of 
insolvency  of  course  belongs  to  the  latter  class.     Nor  can  it  be 
said,  upon  the  construction  of  section  5,  that  the  lapse  of  a  certain 
following  period  is  made,  as  it  were,  part  and  parcel  of  the  Act, 
The  Statute  does  not  say  that  the  filing  shall  not  be  an  act  of 
bankruptcy  until  the  expiry  of  the  ten  days,  but  merely  that  until 
then  it  shall  not  be  deemed  an  act  of  bankrufhcy.     The  affirmative 
proposition  implied  in  the  language  of  the  first  part  of  the  section 
is,  that  after  the  expiration  of  the  ten  days  the  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  by  filing  the 
declaration — an  act  of  bankruptcy  dating  of  course  from  the 
filing.     The  rest  of  the  section   explains  that  the  filing  is  not, 
in  all  events,  to  be  deemed  at  the  end  of  the  ten  days  an  act  of 
bankruptcy.      Whether  it   shall  at  any  time  be  so  deemed  is 
made  contingent  upon  proceedings  being  regularly  taken  within 
the  prescribed  times.     But  the  section  ends  by  declaring  that  if 
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1869        such  proceedings  are  taken,  the  debtor  shall  be  deemed  to  have 
TuBirBirLL    committed  an  act  of  bankruptcy.     How  committed  ?     Not,  surely, 
j,^'  by  a  petition  for  adjudication  presented  by  a  creditor.     Such  a 

petition  must  be  founded  on  an  act  or  default  of  the  debtor ;  and 
there  is  none  which  can  be  fixed  upon  as  the  ground  of  the  petition, 
save  the  filing  of  the  declaration.    As  little,  in  the  case  of  a  petition 
for  adjudication  presented  by  the  debtor  himself,  can  the  presenta- 
tion of  the  petition  be  deemed  the  act  of  bankruptcy.     The  terms 
of  section  66  are  express,  that  in  such  case  it  is  not  the  presentation 
of  the  petition  but  the  filing  of  the  declaration  which  constitutes 
the  act  of  bankruptcy.      In  cither  case,  then,  there  is  nothing 
which  can  constitute  the  act  of  bankruptcy  but  the  filing  of  the 
declaration ;  and  its  date  can  be  no  other  than  the  date  of  the 
filing.    Upon  the  construction  of  the  whole  clause,  I  conclude  that, 
if  proceedings  are  taken  in  time,  the  act  of  filing  becomes,  by 
relation,  an  act  of  bankruptcy  of  the  date  of  the  filing ;  and  it 
follows,  upon  the  authority  of  the  English  case  above  cited,  that 
notice  of  the  filing  received  during  the  ten  days^  interval  becomes, 
by  relation,  after  adjudication,  notice  of  a  prior  act  of  bankruptcy. 
So  much  being  established,  a  difficulty  arises  upon  the  words 
"then   available   for   adjudication.^^      By  an  act  of  bankruptcy 
available  at  a  given  point  of  time  is  meant,  it  is  said,  one  which 
may  then  be  made  the  ground  of  an  immediate  proceeding.     Con- 
sidering, in  the  first  place,  the  mere  phrase  itself,  detached  from  the 
context,  I  do  not  see  that  the  expression  '^  then  available  for  adju- 
dication^^ may  not  apply  to  any  prior  act  of  bankruptcy,  which  at 
the  time  spoken  of  is  capable  of  being  made  the  ground  of  a  future 
proceeding  to  obtain  adjudication,  even  though  it  may  be  com- 
petent to  no  one  to  take  such  proceeding  until  the  lapse  of  a 
certain  period.     The  right  to  proceed  is  already  vested  in  the 
creditors ;  its  exercise  only  is  postponed.     It  is  positively  ascer- 
tained to  be  available,  although  a  short  period  must  elapse  before 
it  can  actually  be  made  the  ground  of  a  proceeding.     This  is  not 
an  uncommon  use  of  language.     Bills  of  exchange,  for  example, 
are  not  un frequently  spoken  of  with  reference  to  a  day  named  as 
then  "  receivable,^'  or  then  "  payable,^'  although  the  sums  for  which 
they  are  given  are  not  actually  due  on  that  day. 

But  it  is  further  objected,  that  every  subsisting  act  of  bank- 
ruptcy is  available  for  adjudication  in  the  sense  above  indicated; 
that  is  to  say,  every  subsisting  act  of  bankruptcy  is  capable  of 
being   made  the  ground    of   a  future  adjudication;   upon   the 
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suggested  construction,  therefore  (it  may  be  urged),  these  words        1869 
of  the  Statute,  '^and  then  available  for  adjudication/^  add  nothing    turnbull 
to  the  force  of  the  preceding  words,  and  it  would  have  been  enough  *^- 

to  stipulate  that  the  transaction  should  be  one  entered  iuto  without 
notice  of  any  prior  act  of  bankruptcy,  without  adding  words  of 
qualification. 

I  agree  that  it  is  necessary^  if  possible,  to  give  some  meaning  to 
every  word  in  a  statute,  although  this  is  often  a  task  of  sore  diffi- 
culty. Tautology  must  not  be  imputed  to  the  Legislature, 
although  the  tautology  of  parliamentary  draftsmen  is  a  by-word. 
In  the  present  case  it  appears  to  me  that,  on  reference  to  section  65, 
a  sufficient  reason  will  be  found  for  the  qualification  annexed  to  the 
words  « notice  of  any  prior  act  of  bankruptcy/'  That  section 
enacts  that — ''Where  a  creditor  petitions  for  adjudication,  the 
debtor  (except  as  in  this  Act  expressly  otherwise  provided)  shall 
not  be  liable  to  be  adjudged  bankrupt  on  an  act  of  bankruptcy 

committed   more  than   three  months   before   the   filing   of   the 
petition." 

I  think  the  qualifying  words  in  the  1 79th  section  must  be 
considered  as  inserted  with  reference  to  this  provision ;  and  that 
they  were  intended  solely  to  exclude  acts  of  bankruptcy  which  by 
lapse  of  time  have  become,  at  the  time  of  the  transaction  in  ques- 
tion, unavailable.  Taken  in  this  sense  the  words  are  not  meaning- 
less ;  not  even,  perhaps,  without  a  distinct  operation.  For  suppose 
the  words  omitted,  a  doubt  might  be  suggested,  whether  a  trans- 
action would  be  vitiated  by  notice  of  an  act  of  bankruptcy 
available  at  the  date  of  the  transaction,  but  which,  by  lapse  of 
time,  had  ceased  to  be  available  at  the  date  of  the  petition  for 
adjudication. 

Supposing  this  construction  to  be  a  possible  one,  as  I  con- 
ceive it  is,  there  is  a  very  strong  ground  in  the  general  policy  of 
the  Statute  for  adopting  it.  The  main  object  of  the  Statute  being 
to  secure  the  estate  of  the  bankrupt  for  his  creditors,  it  is  not  to 
be  supposed  that  the  Legislature  can  have  intended  that  a  declared 
insolvent  should  be  allowed  to  continue  to  deal  with  his  estate. 
There  are  several  provisions  which  seem  quite  inconsistent  with 
the  notion  that  the  debtor  is  to  retain  such  a  power.  Section  46 
enacts  that — "  On  and  after  the  filing  of  the  declaration  the  Pro- 
visional Trustee  shall  become  and  be  the  receiver  of  the  property 
of  the  debtor  filing  the  same.''  Again,  it  appears  clear  from 
section  53,  that  no  payment  made  or  thing  done  by  the  bankrupt 
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1869        between  the  filing  of  the  declaration  and  the  adjudication  will  be 
TuBKBuiL    valid,  unless  the  same  is  made  or  done  with  the  consent  or  approval 
*'•  of  the  Provisional  Trustee.     But  if  the  filing  of  a  declaration  which 

results  in  bankruptcy  is  not  to  be  deemed  an  available  act  of  bank- 
ruptcy from  the  time  of  filing,  as  against  any  party  who  has 
notice  thereof,  various  results  will  follow  which  appear  totally 
inconsistent  with  these  provisions.  It  must  be  remembered  that 
the  contention  on  the  part  of  the  defendant  is  that,  the  words  "  and 
then  available  for  adjudication,''  are  added  expressly  for  the 
purpose  of  excluding,  during  the  interval  of  ten  days,  acts  of 
bankruptcy  constituted  by  the  filing  of  a  declaration  of  insolvency. 
Now  sections  182,  183,  195,  196,  and  198,  make  valid  debts  and 
liabilities  contracted  by  the  insolvent  to  persons  who  have  not  at 
the  time  notice  of  *'  any  act  of  bankruptcy  committed  by  the 
bankrupt^  and  then  available  for  adjudication.''  The  language  of 
all  these  sections  is  exactly  that  of  section  179.  It  follows,  on 
the  defendant's  construction,  that  such  transactions  entered  into 
by  a  declared  insolvent  are  made  valid,  notwithstanding  that 
the  persons  dealing  with  him  have  notice  of  his  declaration ;  and 
this,  be  it  remembered,  is  done  not  by  general  words,  but  by  words 
supposed  to  be  specially  inserted  for  the  purpose.  In  like  manner, 
section  180  must  be  supposed  to  warrant  the  payment  and  delivery 
to  the  bankrupt  by  bankers  and  others,  after  like  notice,  of  money 
and  personal  property  deposited  with  them  by  or  on  behalf  of  the 
bankrupt.  Thus  section  180  is  brought  into  conflict  with  section 
46.  Of  what  avail  is  the  appointment  of  a  Receiver,  if  persons, 
with  full  notice  of  his  appointment,  are  allowed  to  make  their 
payments  to  the  insolvent  himself? 

It  may  be  said  that  the  transaction  which  it  is  here  sought  to 
bring  within  the  provision  of  section  179  is  not  undeserving  of 
protection.  Eminent  lawyers  have  expressed  a  doubt  whether  the 
''order  and  disposition"  clause  (section  145  of  the  Colonial  Act) 
is  not  the  instrument  of  injustice  as  often  as  of  justice.  It  is  our 
business,  however,  to  interpret,  not  to  modify,  the  policy  of  the 
law.  The  general  provision  is,  that  if  the  secured  creditor  allow 
the  bankrupt  to  remain  in  the  ostensible  ownership  of  the  goods 
comprised  in  his  security  down  to  the  time  of  an  act  of  bankruptcy 
committed,  he  shall  lose  his  property  therein.  The  supposed  mis- 
chief to  the  general  body  of  creditors,  of  such  private  transactions, 
is  the  false  credit  given  to  the  bankrupt  by  his  reputed  ownership 
of  property  not  really  his.     This  mischief  is  consummate  at  the 
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date  of  the  act  of  bankruptcy.     The  law  is  only  consistent,  there-        18^9 
fore,  in  providing  that,  after  notice  of  an  act  of  bankruptcy,  it    Tuenbuxl 
shall  be  too  late  for  the  creditor  to  alter  his  position  by  resuming 
the  possession. 

On  the  whole,  the  construction  put  by  the  defendants  on  the 
words  in  question  appears  to  me  to  bring  confusion  into  the  inter- 
pretation of  the  Statute,  and  to  contravene  its  general  policy ;  and, 
there  being  another  possible  construction  to  be  put  upon  the  words, 
I  am  of  opinion  that  it  ought  to  be  adopted. 

Johnston,  J. — Although  I  have  not  been  able  to  arrive  at  the 
same  conclusion  as  the  majority  of  the  Court,  upon  the  proper 
construction  of  the  language  of  the  Acts  which  we  have  been  con- 
sidering, I  do  not  pretend  to  have  come  to  a  conclusion  quite 
satisfactory  to  my  own  mind.  None  of  the  Imperial  Acts  upon  which 
decisions  have  been  given  by  the  Courts  contains  a  form  of  words 
like  that  of  the  5th  section  of  our  '^  Bankruptcy  Act  Amendment 
Act,  1868/'  Such  language  as  "  until  the  expiration,^'  &c.,  "the 
debtor  shall  not  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy by  filing  the  declaration,''  is  not  to  be  found  in  any  of  the 
English  Acts.  The  section  proceeds  to  say  that  if  one  of  two 
things  happen  after  a  certain  time,  then,  but  not  otherwise,  the 
debtor  shall  be  deemed  to  have  committed  an  act  of  bankruptcy. 

Is  it  to  be  said  that,  with  this  prohibitory  language  before  him, 
a  creditor  having  notice  of  the  fact  of  the  declaration,  ought  at 
once  to  have  deemed  it  an  act  of  bankruptcy,  and  forborne  to  take 
possession  of  his  own  property  ? 

Again,  under  the  179th  section  of  the  Act  of  1867,  1  do  not 
8ee  how  it  can  be  said  that  the  act  of  bankruptcy  was,  at  the  time 
of  notice,  available  for  adjudication,  when  there  is  an  express  pro- 
hibition against  deeming  it  an  act  of  bankruptcy  till  the  expira- 
tion of  a  certain  time.  It  certainly  was  not  available  in  one  sense 
at  the  time  of  the  notice  and  seizure. 

It  seems  to  me  that  some  effect  must  be  attributable  to  a 
difference  between  the  language  of  the  English  Acts  and  that  of 
our  own  Acts ;  and  that  the  Legislature  of  New  Zealand,  having 
the  language  of  the  English  Acts  before  them,  and  the  decisions 
thereon,  must  be  taken  to  have  intended  something  specific  by  the 
introduction  of  another  form  of  expression. 

Ward,  J.,  also  dissented  from  the  opinion  of  the  majority  of 
the  Court. 

After  judgment  had  been  delivered  as  above. 
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Izard  and  Pharazyn,  for  the  plaintiff,  (15th  November,)  con- 
tended that  he  was  entitled  to  the  verdict  for  the  whole  amount 
found  by  the  jury,  for  the  steam-engine  and  the  breaking-down 
machine  as  well  as  for  the  value  of  the  tools,  on  the  ground  that 
they  were  all  chattels  and  proceeds  of  the  bill  of  sale. 

Brandon,  for  the  defendant,  contended  that  the  steam-engine 
and  breaking-down  machine  were  attached  to  the  freehold,  and 
did  not  pass  by  the  bill  of  sale. 

[It  seems  unnecessary  to  set  out  the  evidence  given  at  the  trial 
and  contained  in  the  special  case,  or  the  arguments  of  counsel  on 
the  question.] 

It  appeared  that  the  steam-engine  was  a  portable  one,  which 
had  been  brought  on  wheels  into  a  shed,  and  then  taken  off  the 
wheels  and  fixed  by  its  own  weight  on  logs  which  were  lying  in 
the  soil ;  and  there  was  a  pin  which  went  through  the  engine 
into  an  upper  block  to  prevent  lateral  motion.  A  chimney  made 
with  joints  was  carried  through  the  roof  of  the  shed,  and  stayed  by 
pieces  of  iron  wire  screwed  to  tlie  roof.  The  breaking-down 
machine  was  connected  with  the  steam-engine  by  a  shaft.  It 
worked  upon  uprights,  from  which  it  could  be  easily  removed ;  but 
the  uprights  were  fastened  to  a  beam  which  was  part  of  or  fixed 
to  the  building. 

The  Court  held  that  the  steam-engine,  at  all  events,  passed 
under  the  bill  of  sale ;  and,  with  some  hesitation,  it  held  that  the 
breaking-down  machine  did  not  pass. 

Judgment  accordingly. 


Nov.  11,  15. 


TOXWARD  AND  Others,  Tbustees,  Ac,  v.  MINIFIE  and  Othxbs. 

Will — Devise  of  mortgaged   Mealty — Mortgage  Debt  payable  out  of  Fereonaltg— 

17  and  18  VicL  c,  113  (Locke  King's  Act). 

As  the  17  and  18  Vict.  o.  113  (adopted  bj  "The  English  Acts  Act,  1855"),  is  in 
force  in  the  Colony,  and  the  Enghsh  amending  Statute,  30  and  81  Vict.  c.  69,  is  not  in 
force,  a  general  direction  by  a  testator  to  paj  debts  out  of  personalty  is  sufficient  to 
prevent  a  mortgage  debt  from  being  payable  out  of  the  mortgaged  land  under  the 
former  Act. 

A  testator  devised  a  hotel  and  premises  to  trustees  on  trust  to  permit  his  wife  to 
use  them  for  life,  "  she  paying  up  any  instalments  or  other  charge  thereon  which  may 
be  unpaid,  and  which  may  become  due  during  her  life,"  and  after  her  death  to  bis 
eldest  daughter  in  fee.  He  also  bequeathed  the  residue  of  his  personalty  to  the  same 
trustees  on  trust  to  convert,  and  after  payment  out  of  the  proceeds  of  just  debts, 
and  funeral  and  testamentary  charges,  if  sufficient  for  that  purpose,  to  discharge  tbs 
residue  of  the  purchase  money  on  the  hot«l,  on  trust  for  other  danghten. 
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At  the  date  of  the  will,  tlie  hotel  property  was  mortgaged  to  a  Building  Society  1869 

for  securing  principal  and  interest  payable  by  monthly  instalments.     After  the  date  ~~ 
of  the  will,  the  testator  paid  off  the  Building  Society's  mortgage,  hut  afterwards      ^OXWABD 
mortgaged  the  property  to  a  Loan  Company.     At  tlie  testator's  death  the  principal       Minifib. 
was   due  to  the  Loan   Company,  but   there  was   no  otlier  charge  on  the  hotel 
property. 

Held  that,  as  between  the  devisee  for  life  and  the  residuary  legatees,  the  devised 
property  was  exonerated  from  the  mortgage  debt.* 

This  was  a  special  case  stated  for  the  opiuion  of  the  Court  without 
pleadings.  The  question  raised  was  between  the  devisees  of  pai't 
of  the  real  estate  of  John  Minifie,  deceased^  and  his  residuary 
legatees,  as  to  the  primary  fund  for  the  discharge  of  a  mortgage 
debt  of  the  testator  secured  on  the  devised  estate.  The  devisees 
insisted  that  they  were  entitled  to  have  the  mortgage  discharged 
out  of  the  residuary  personal  estate.  The  residuary  legatees  con- 
tended that,  by  virtue  of  the  Imperial  Statute  17  and  18  Vict.  c.  113, 
adopted  in  this  Colony  by  "The  English  Acts  Act,  1855/^  the 
devisees  must  take  cum  onere. 

The  devised  property  consisted  of  town  acre  No.  195  in  the 
City  of  Wellington,  with  the  hotel  thereon  known  as  the  Queen's 
Hotel.  The  devise  was  to  trustees  on  the  following  trusts : — 
"  Upon  trust  to  permit  my  said  dear  wife  during  her  life  to  have 
the  use  and  enjoyment  thereof,  she  paying  up  any  instalments  or 
other  charge  thereon  which  may  be  still  unpaid  and  which  may 
become  due  during  her  life;  and  after  her  death  upon  trust  for  my 
eldest  daughter  Mary  Elizabeth  Minifie,  her  heirs  and  assigns  for 
ever.''  The  testator  bequeathed  the  residue  of  his  personal  estate  to 
the  same  trustees,  who  were  also  appointed  executors.  The  purpose 
of  the  bequest  was  thus  expressed  : — "  to  sell  and  dispose  of  and 
convert  into  money,  and  stand  possessed  of  the  proceeds  therefrom, 
and  also  of  all  money  of  which  I  may  be  possessed  after  payment 
out  of  such  proceeds  and  money  of  my  just  debts  and  funeral  and 
testamentary  charges,  and,  if  sufficient  for  that  purpose,  to  discharge 
the  residue  of  the  purchase  money  due  on  the  Queen's  Hotel,  upon 
trust  for  my  said  daughters  Alice  Crease,  Jessie  Hall,and  Elizabeth, 
equally.'' 

At  the  date  of  the  will,  the  hotel  property  was  mortgaged  to  a 
Building  Society,  for  securing  the  principal  sum  of  J61,052, 
repayable  with  interest  by  monthly  instalments  in  the  manner 
prescribed  by  the  rules  of  the  Society.  It  was  admitted  that  the 
instalments  referred  to  in  the  trust  declared  for  the  testator's  wife 

Another  case  wm  decided  bj  the  Court  on  the  same  will  in  Janiiuy,  1871.    Seepotl,  MeM  r. 
JfMt/l«»  1871. 
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1869  for  her  life  were  the  monthly  instalments  payable  to  the  Society ; 
ToxwARD  *°d  that  in  the  residuary  bequest,  the  words, — ''  the  residue  of  the 
purchase  money  due  on  the  Queen^s  Hotel/'  referred  to  and  meant 
the  balance  which,  at  the  time  of  the  testator's  death,  might  be  due 
on  the  mortgage  to  the  Society,  the  money  secured  thereby  having 
been  borrowed  by  the  testator  for  the  purpose  of  purchasing  the 
hotel  property. 

After  the  making  of  his  will  the  testator  paid  off  the  Building 
Society's  mortgage.  He  subsequently  mortgaged  the  hotel  pro- 
perty to  the  New  Zealand  Trust  and  Loan  Company,  for  securing 
d6600  and  interest.  The  principal  money  secured  by  this  mortgage 
remained  owing  at  the  testator's  death;  but  the  hotel  property 
was  otherwise  unencumbered.  It  was  as  to  this  mortgage  debt  that 
the  question  arose  upon  which  the  opinion  of  the  Court  was  sought. 

Travers  and  Ollivier  for  the  plaintiffs,  (trustees  of  a  post- 
nuptial settlement  in  favour  of  M.  E.  Cowan,  the  devisee  in 
remainder,  married  since  the  death  of  the  testator) . 

The  devisee  in  remainder  in  fee  claims  that  the  property 
devised  should  be  exonerated  from  the  mortgage  debt  existing  at 
the  time  of  the  death  of  the  testator,  and  that  the  same  should  be 
charged  upon  the  residuary  property.  The  mortgage  to  the  Building 
Society,  which  existed  at  the  time  of  the  making  of  the  will,  has 
been  paid  off;  and  it  is  submitted  that  the  money  due  upon  the 
subsequent  mortgage  ought  to  be  paid  out  of  the  personalty,  or 
out  of  the  real  estate  generally,  if  the  personal  should  be  in- 
sufficient. 

The  17  and  18  Vict.  c.  113  (commonly  called  Locke  King's 
Act),  adopted  in  the  Colony  by  "The  English  Acts  Act,  1855," 
provides  that  when  any  person  dies  entitled  to  any  interest  in  land, 
chaiged  at  the  time  of  his  death  with  the  payment  of  money  by 
way  of  mortgage,  the  heir  or  devisee  is  not  to  be  entitled  to  have 
the  mortgage  debt  discharged  or  satisfied  out  of  the  personal  or 
any  other  real  estate  of  the  deceased,  but  the  estate  charged  is  to 
be  primarily  responsible ;  but  that  provision  applies  only  if  the 
deceased  has  not  by  will,  deed,  or  other  document,  signified  a 
contrary  intention. 

The  English  amending  Statute,  30  and  31  Vict.  c.  69,  has 
not  been  brought  into  operation  in  New  Zealand.  By  that  Act, 
it  is  provided  that  a  general  direction  to  pay  all  debts  of  a  testator 
out  of  the  personal  estate  shall  not  be  deemed  a  declaration  of  an 
intention  contrary  to  the  rule  laid  down  by  the  former  Act. 
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'sent  case,  therefore,  must  be  treated  according  to  the        1869 
^d  before  the  passing  of  the  latter  Statute.  Toxwabd 

'.  Smith  (31  L.   J.   Chanc.  91),  a  testator  directed  ^' 

"s  should,  out  of  the  moneys  to  arise  from  the  sale 
ffects,  pay  his  debts ;  and  it  was  held  that  this 
'  a  mortgaged  estate  devised  by  the  testator  to 
'**om  the  payment  of  the  mortgage  debt,  the 
fficient  for  the  payment  of  it  as  well  as  all 


>».  .-i 
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L.  J.  Chanc.  874),  when  the  testator 
real  and  personal,  to  trustees,  subject 
^at  a  mortgage  debt  was  payable  out 
tate,  and  was  not  thrown  upon  the 
-  oy  the  Statute. 
ryoolstencroft  v.  Woolstencroft  (30  L.  J.  Chanc.  22),  the 
testator  directed  that  all  his  debts  should  be  paid  by  his  executors 
out  of  his  estate ;  and  it  was  held  that  this  direction  exonerated  a 
mortgaged  estate  devised  by  will  from  payment  of  the  mortgage 
debt,  the  personalty  being  suflScient  for  the  payment  of  all  the 
debts,  including  the  mortgage  debt. 

InEnov,  Taiam  (32  L.  J.  Chanc.  159;  S.  C.  coram  Lord 
Justices,  ib,  311),  a  bequest  of  personal  estate,  subject  to  payment 
of  debts,  was  held  to  exonerate  mortgaged  land  from  the  burden 
of  the  mortgage  debt. 

It  is  submitted,  also,  that  the  tenant  for  life  is  bound  to  keep 
down  the  interest  on  the  mortgage. 

Brandon^  for  the  tenant  for  life  (M.  E.  Minifie),  admitted  that 
the  tenant  for  life  was  bound  to  pay  the  accruing  interest  accord- 
ing to  the  doctrine  laid  down  in  Spencers  Equitable  Jurisdiction, 
pp.  344,  522 ;  White  v.  White  (19  Ves.  560)  ;  and  per  Lord 
Langdale,  in  7  Beav.  232. 

J,  Gordon  Allan,  for  defendants  (executors  and  residuary 
legatees) . 

The  personal  estate  ought  not  to  be  made  responsible  for  the 
mortgage  debt.  The  tenant  for  life  of  the  hotel  was  to  take  it 
subject  to  paying  up  any  instalments  or  other  charges  upon  it. 
'^  Instalments  '^  must  mean  both  principal  and  interest. 

The  intention  of  the  Legislature  in  the  17  and  18  Vict.  c.  113, 
was  to  shift  the  burden  from  the  personalty  to  the  realty. 

In  MeUish  v.  VaUins  (31  L.  J.  Chan.  592),  Wood,  V.C.,  and  in 
Bno  y.  Tatamj  Stuart,  Y.C,  and  the  Lords  Justices,  refused  to 
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1869  follow  the  dictum  of  Lord  Campbell  in  Woolstencroft  v.  fVoolsten- 
ToxwABD  croft,  namely,  that  the  same  rule  should  be  observed  after  the 
passing  of  Locke  King^s  Act  as  to  exempting  mortgaged  land  from 
the  payment  of  the  mortgage-money  charged  as  before  the  Act 
was  observed  with  respect  to  exonerating  personal  estate, 
mortgaged  land  being  primarily  liable,  as  before  personal  estate 
had  been  primarily  liable. 

It  is  for  those  who  contend  that  the  realty  is  exonerated  to 
show  an  intention  contrary  to  charging  it ;  and  that  is  not  shown 
here. 

Though  the  will  is  to  be  construed  from  the  time  of  the  death, 
yet  there  may  be  statements  which  must  refer  to  the  time  of  the 
making. 

It  seems  to  have  been  clearly  the  intention  of  the  testator  to 
exclude  mortgage  debts  from  being  a  charge  on  the  realty. 

Trovers,  in  reply. 

It  is  clear,  at  all  events,  that  the  intention  was  to  exonerate 

the  devisee  in  remainder  of  the  realty,  because  the  tenant  for  life 

was  to  pay  the  instalments ;  and  if  the  personalty  was  suiBcient,  it 

was  to  pay  off  the  mortgage,  and  so  relieve  the  tenant  for  life. 

The  devisees  in  fee  were  to  take  the  property  as  free  as  might  be 

from  all  the  burdens. 

Cur.  adv,  vult. 

Arney,  C.J,  (loth  November),  read  the  judgment  of  the 
Court.*  He  stated  the  facts  of  the  case  as  above  set  out,  and 
proceeded : — 

Having  regard  to  the  state  of  the  testator's  property  and 
affairs  at  the  date  of  his  will,  it  is  clear  that  he  intended  to  charge 
the  personalty  with  the  payment  of  the  debt  then  secured  upon 
the  Queen's  Hotel  property,  in  exoneration  of  the  devisees  of  that 
property.  The  terms  of  the  residuary  bequest  are  quite  distinct 
upon  this  point.  Nor  is  there  anything  inconsistent  in  the  con- 
dition annexed  to  the  widow's  life  estate — ''  she  paying  up  any 
instalments  or  other  charge  thereon  which  may  be  still  unpaid, 
and  which  may  become  due  during  her  life."  These  words  must 
be  read  as  referring  to  such  instalments  as  the  residuary  personal 
estate  might  prove  insufficient  to  discharge.  Had  the  Building 
Society's  mortgage  remained  on  foot  at  the  testator's  death,  and 
had  the  personalty  only  sufficed  to  pay  a  portion  of  what  was 
owing  upon  it,  a  question  might  possibly  have  arisen  upon  these 

•  Amey,  C.J.,  Johnston,  J.,  GresBon,  J.,  Richmond,  J.,  and  Ward,  J. 
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words  between  the  devisee  for  life  and  the  devisee  in  remainder.        186^ 
But  as  between  the  devisee  for  life  and  the  residuary  legatees^  it  is    toxwabd 
clear  that  the  devised  property  was  to  be  exonerated. 

But  we  have  to  apply  the  language  of  the  will  to  a  state  of 
circumstances  which^  having  arisen  after  the  making  of  it^  has  not 
been  specifically  provided  for  by  the  testator.  In  so  doing,  we 
have  to  construe  the  will,  with  reference  to  the  real  estate  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will.  Under 
the  17  and  18  Vict.  c.  113,  the  devisees  of  the  hotel  property  will 
not  be  entitled  to  have  the  mortgage  debt  satisfied  out  of  the 
personal  estate,  but  must  take  the  property  cum  onere,  unless  the 
testator  has  '^  by  his  will,  or  by  deed  or  other  document,  signified 
any  contrary  or  other  intention.''  We  find  that  Eno  v.  Tatam 
(32  L.  J.  Ch.  159;  S.  C.  on  Appeal,  ib.  311),  and  other  cases  cited 
on  the  argument,  have  established  that  a  trust  or  direction  for  the 
payment  of  the  testator's  debts  out  of  his  personal  estate  is  a 
sufficient  indication  of  an  intention  that  the  devised  estate  shall  be 
exonerated;  overruling  the  dictum  of  Lord  Campbell  in  Wool' 
stencroft  v.  WooUtencroft  (30  L.  J.  Ch.  22;  S.  C.  6  Jurist  (N.S.) 
1170).  The  authority  of  these  cases  is  impliedly  recognized  by 
the  Imperial  Statute  30  and  31  Vict.  c.  69,  passed  to  establish  a 
different  rule  for  the  future,  but  which  has  not  been  adopted  in 
this  Colony.  As  the  will  under  our  consideration  contains  a  trust 
of  the  residuary  personalty  for  the  payment  of  debts,  we  have  only 
to  see  whether  the  effect  of  this  provision  is  nullified  by  any  other 
expression  of  intention.  It  was  argued,  that  the  clause  already 
referred  to,  imposing  on  the  tenant  for  life  the  duty  of  "  paying 
up,"  as  the  will  expresses  it,  "  any  instalments  or  other  chaise 
thereon  which  may  be  stiU  unpaid,  and  which  may  have  become 
due  during  her  life,"  must  be  taken  to  indicate  the  testator's 
intent  that  the  mortgage  shall  be  borne  by  the  devised  estate. 
We  are,  however,  of  a  contrary  opinion. 

As  to  the  word  "  instalments,"  we  think  it  should  be  deemed 
to  have  had  specific  and  exclusive  reference  to  the  current  pay- 
ment on  the  Building  Society's  mortgage.  But  as  to  the  general 
words  "  other  charges,"  &c.,  we  shall  assume  that  they  ought  to  be 
read  as  speaking  from  the  date  of  the.  testator's  death.  We  are 
further  of  opinion  that  these  charges,  which  the  tenant  for  life  is 
directed  to   ''pay  up,"  must  be  taken  to  be  of  a  recurrent  or 
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1869  periodical  character ;  not  principal  money  secured  by  an  ordinary 
TozwASD  mortgage.  The  words  may  well^  however^  include  the  interest  on  a 
mortgage  debt.  This  view  leaves  it  open  to  be  argued  on  the  part 
of  the  residuary  legatees  that  the  testator,  by  directing  the  tenant 
for  life  to  keep  down  the  interest  on  encumbrances,  has  indicated 
his  intent, — his  will  speaking  from  the  time  of  his  death, — ^that  the 
devisees  shall  bear  the  burden  of  whatever  mortgage  debts  may 
then  exist.  We  reject  this  inference,  however.  The  direction  in 
question  was,  in  our  judgment,  merely  intended  to  provide  that,  as 
between  the  devisee  for  life  and  the  devisee  in  remainder,  the 
former  should  be  bound  to  keep  down  all  periodical  payments 
accruing  due  during  her  life  in  respect  of  encumbrances  upon  the 
property ;  and  it  cannot  be  taken  to  express  the  testator's  inten- 
tion, as  between  the  devisees  and  legatees,  that  the  devised  estate 
should  bear  the  burthen  of  all  mortgage  debts  charged  upon  it  at 
his  decease.  On  the  &ce  of  the  will,  the  testator  contemplates 
the  possible  insufficiency  of  his  personal  estate  to  dischai^  the 
encumbrance  then  affecting  the  devised  property.  He  expresses  at 
once  his  intent  to  relieve  the  hotel  property  from  this  charge  at 
the  expense  of  his  personal  estate,  and  his  apprehension  that  the 
fund  may  be  insufficient.  If  insufficient,  it  would  be  necessary  to 
provide,  as  between  tenant  for  life  and  remainder-man,  respecting 
the  payment  of  the  undischarged  balance.  The  intent  to  exonerate 
the  land,  as  against  the  legatees,  thus  appears  perfectly  consistent 
with  the  imposition  on  the  tenant  for  life  of  the  condition  on  which 
the  argument  for  the  legatees  depends ;  the  condition  being  only 
meant  to  operate  if  the  personal  estate  should  fall  short. 

The  judgment  of  the  Court  is,  that  the  devisees  are  entitled, 
as  against  the  residuary  legatees,  to  have  the  mortgage  dischaiged 
out  of  the  residuary  personal  estate.  The  question  being  a  proper 
one  to  raise  for  the  opinion  of  the  Court,  all  parties  must  be 
allowed  their  costs  out  of  the  personal  estate. 

Judgment  accordingly. 
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MS  NONIIS  B.  SMITH,  a  Basksuvt,  MX  PARTE  J.  M.  STUART,  Tbubtbb,  &c.         1869 

BankrupUy— Appeal — Time — Seview  of  TasttHon  of  Costs — Time  for  moving. ^  _*.__! 

The  Court  will  not  enlarge  the  time  for  appealing  under  section  26  of  "  The  Bank- 
ruptcy Act,  1867,"  if  notice  of  appeal  has  not  heen  given  within  the  twenty-one  days; 
unless  for  cause  shown,  and  where  a  proper  ground  of  appeal  exists.  After  the  lapse 
of  a  sitting  of  this  Court,  it  will  not  grant  a  rule  to  rescind  a  prior  order,  or  to  review 
a  taxation  of  costs,  which  might  have  been  obtained  at  such  sitting. 

Trovers  (12th  October^  1869)  applied  for  leave  to  appeal  against 
a  judgment  of  Johnston,  J.,  sitting  at  Napier,  under  '^  The  Bank- 
ruptcy Act,  1867/'  The  learned  Judge  had  not  granted  leave  to 
appeal,  thinking  that  it  was  not  necessary.  The  twenty-one  days 
allowed  by  the  25th  section  of  the  Act  for  appealing  passed,  but 
no  notice  of  appeal  was  given  within  that  period. 

The  Court  granted  a  rule  nisi,  calling  on  the  trustee  under 
the  bankruptcy  to  show  cause  why  leave  to  appeal  should  not  be 
given,  and  the  appeal  be  set  down  and  heard  at  the  present  sitting 
of  the  Court. 

The  Attorney-General  (18th  October)  showed  cause.  No 
ground  of  appeal  is  suggested,  and  no  reason  is  given  why  the 
appeal  was  not  brought  in  time. 

The  Court  must  have  some  ground  for  exercising  its  discretion 
on  an  application  to  enlarge  the  time  for  appealing. 

In  order  to  induce  the  Court  to  enlarge  the  time  for  an  appeal, 
there  must  not  only  be  a  good  excuse  for  the  delay,  but  it  must 
also  appear  that  there  is  good  ground  for  appealing  :  Watson  v. 
Lcme  (25  L.  J.  Ex.  240).     The  matter  here  was  not  appealable. 

TraverSj  in  support  of  the  rule. 

There  are  no  rules  made  upon  the  subject,  and  practitioners 
are  liable  to  be  misled. 

The  point  on  which  the  appeal  would  turn,  was  that  the  Court 
had  no  power  to  hold  a  bill  of  sale  void  which  was  executed  before 
the  Act. 

Arney,  C.J. — I  shall  not  attempt  to  deal  with  the  merits  of 
the  suggested  ground  of  appeal. 

It  is  enough  for  the  determination  of  the  present  application 
to  say  that  no  sufficient  reason  has  been  shown  why  notice  of 
appeal  was  not  given  nithin  the  space  of  twenty-one  days  limited 
by  the  Statute  for  that  purpose. 

The  petitioner  comes  before  the  Court  in  order  to  cure  his 
laches ;  and  in  order  to  do  so,  he  must  show  two  things — first,  the 
reason  why  he  did  not  take  the  proceedings  for  appeal  in  time ; 
and,  secondly,  what  his  grounds  of  appeal  are,  in  order  that  the 


280  COURT   OP   APPEAL. 

1869        Court  may  determine  whether  those  grounds  show  j^rimd/act^  a 
Re  Smith,    right  to  appeal. 

^j:  paHe  ^y  opinion  is  that  he  has  not  established  the  first  point ;   and 

I  cannot  but  think  that  if  the  intention  to  appeal  had  really  been 
in  the  mind  of  the  petitioner  before  the  expiration  of  the  time 
prescribed^  he  would  within  that  time  have  taken  the  necessary 
proceedings. 

Johnston^  J. — As  r^ards  this  particular  case^  I  am  rather 
sorry  that  I  am  obliged  to  join  with  the  other  members  of  the 
Court  in  deciding  that  leave  to  appeal  shoidd  not  be  given. 

It  may  be  that  on  hearing  the  case  in  the  Court  below,  I  over- 
looked a  point,  almost  conceded  to  be  untenable,  which  might 
have  turned  out  a  fair  subject  for  argument. 

As  allusion  has  been  made  to  the  absence  of  specific  rules  of 
practice  with  respect  to  appeals  under  the  Bankruptcy  Acts,  I 
must  say  that  I  think  it  is  very  important  that  neither  in  the 
Supreme  Court  nor  in  this  Court  should  we  act  speculatively  in 
such  matters,  and  adopt  suggestions  that  persons  may  have  been 
misled  from  want  of  specific  rules  of  practice  under  particular  Acts. 

I  find  that  suggestions  are  often  made  that  in  consequence 
of  the  Judges  not  having  made  rules  of  practice  under  certain  Acts 
of  the  Legislature  which  require  them  to  do  so,  embarrassment  has 
been  caused  to  suitors  and  to  the  profession.  My  own  opinion  is, 
that  in  many  cases,  if  the  Judges  were  to  attempt  to  frame  minute 
and  specific  rules  of  practice,  more  damage  might  accrue  to  suitors 
and  the  profession  than  without  any  such  rules ;  for  the  Judges, 
having  no  means  of  knowing,  except  by  judicial  construction ,  the 
real  intention  of  the  Legislature  in  passing  the  Acts  (such,  for 
instance,  as  the  Bankruptcy  Acts  and  the  Lunatic  Acts,  and  other 
Acts  requiring  them  to  make  rules),  have  a  duty  cast  upon  them 
which  could  be  best  performed  by  those  who  suggested  the  enact- 
ments, and  who  took  part  in  drawing  the  Bills  intended  to  carry 
out  such  suggestions. 

Therefore  I  must  say,  that  I  shall  not  be  readily  influenced  by 
the  argument  that  it  is  a  good  ground  for  the  enlargement  of  the 
time  for  appeal,  that  the  petitioner  was  embarrassed  for  want  of 
established  rules  of  practice. 

If  the  petitioner  was  under  the  impression  that,  because  during 
the  proper  time  for  appealing,  there  was  no  time  appointed  for  the 
next  sitting  of  the  Court  of  Appeal,  there  was  no  Court  of  Appeal 
in  existence  to  which  he  could  appeal,  nothing  could  be  more 
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erroneous.  The  Court  and  its  officers  continue  to  exists  even  when        1869 
the  time  of  the  next  sitting  is  uncertain.  ^sTsmra" 

These  are  my  principal  reasons  for  joining  with  my  learned     Ex  parte 
brothers  in  refusing  leave  to  appeal. 

Gresson^  J. — I  concur  with  what  has  fallen  from  the  Chief- 
Justice  about  going  into  the  merits  of  the  case.  I  think  it  would 
be  very  dangerous  if  we  should  depart  from  what  I  take  to  be  the 
recognized  principle  in  cases  of  this  kind^  that  notice  and  grounds 
of  appeal  should  be  distinctly  and  regularly  given. 

I  do  not  think  that  the  absence  of  rules  on  the  subject  would 
have  imposed  any  difficulty  on  the  party  if  he  had  a  bond  fide 
intention  to  appeal. 

At  the  same  time^  I  cannot  say  that  I  can  go  the  full  length  my 
brother  Johnston  goes  in  regard  to  the  making  of  rules  of  practice 
and  procedure  in  certain  cases.  I  think  if  the  Judges  had  fit 
opportunity  for  making  rules  under  the  Acts  passed  during  the  last 
few  years^  which  require  such  rules  to  be  made,  the  practice  and 
procedure  would  probably  be  much  facilitated  thereby.  I  do  not 
see  why  the  Judges,  if  they  had  time,  should  not  make  those  rules ; 
but  I  think  it  quite  impossible,  circumstanced  as  we  are  at  pre- 
sent, that  we  could  frame  proper  rules  applicable  to  such  Acts  as 
the  Bankruptcy  and  Lunacy  Acts  and  others. 

In  this  case  I  entirely  concur  with  my  brothers  in  the  pro- 
priety of  refiising  the  leave  to  appeal. 

Ward,  J. — I  concur.  It  appears  to  me  perfectly  clear  that 
the  petition  should,  in  the  first  place,  have  shown  good  reasons  for 
not  giving  notice  of  appeal  within  twenty-one  days ;  and  next,  that 
a  good  primd  facie  case  for  appeal  existed. 

The  appeal  might  have  been  lodged  under  rules  already  in 
existence ;  and  if  the  petitioner  did  not  take  action  under  them,  he 
must  abide  by  the  consequences. 

Leave  to  appeal  refused. 


At  the  sitting  of  the  Court  on  8th  July,  1870,  juii^  8, 1870. 

IVavers  obtained  a  rule  nisi  to  rescind  the  order  of  the  Court 
as  to  costs ;  or  to  discharge  the  taxation,  on  the  ground  that  no 
rule  was  drawn  up  and  served ;  or  for  a  taxation  of  costs,  on  the 
ground  that  after  the  rule  nisi,  certain  fees  ought  not  to  have  been 
allowed  to  the  solicitor  for  the  trustee  for  travelling  expenses,  or 
as  junior  counsel. 
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MflO  This  rule  was  allowed  to  drop,  it  having  been  found  that  the 

Ss  SxiTHt    coats  had  been  already  paid. 

JSaparie 

J(m.  16. 1871        "^^  *^®  sitting  of  the  Court  on  16th  January^  1871, 

OUivier  moved  for  a  rule  nisi,  calling  on  the  trustee  under  the 
bankruptcy  to  show  cause  why  so  much  of  the  order  of  the  Court 
of  12th  October,  1869,  as  awarded  costs  to  the  trustee  should  not 
be  rescinded,  on  the  ground  that  the  Court  had  no  power  to  award 
costs. 

Arney,  C. J.,  said  he  was  too  late ;  there  had  been  no  resist- 
ance to  the  R^^trar's  order  for  payment  of  the  costs. 

OUivier  contended,  that  at  all  events  he  ought  to  have  a  rule 
for  revision  of  the  taxation,  and  for  the  repayment  of  the  amount 
improperly  ordered  to  be  paid. 

The  Court,  after  consideration,  refused  the  rule,  on  the  ground 
of  laehei ;  as  the  application,  in  the  present  form,  might  have  been 
made  before  the  close  of  the  last  sitting  of  the  Court. 


Od.  28, 29,  McKELLAS  aitd  Akotheb  o.  WHITE  avj>  Othiss. 
and  No9,  IS.           ArhitrtUion — Matters  in  difference — Mistake  of  Arhitratore —  Withdrau>al 
qf  ArhOraior, 

On  the  referenee  of  aU  matten  in  difference  in  a  loil  for  Bpecifie  performanoe  of  an 
agreement  to  transfer  a  depasturing  lioensei  the  arbitrators^  awarding  in  favour  of 
the  plaintifft,  are  authorized  to  annex  a  condition  reqoiriog  the  plainti (Ta  to  repaj  to 
the  defendants  the  amount  of  license  fees  and  assessments  disbursed  b  j  them  in  respect 
of  the  pfupertj ;  notwithstanding  that  such  repaTment  was  not  claimed  by  the  defend- 
ants in  the  pleadings.  On  eyidence,  partly  supplied  hj  the  arbitrators  themselTef, 
that  they  had,  under  a  mistake  as  to  their  powers,  omitted  to  annex  such  a  condition, 
the  Court  remoulded  a  rule  by  which  the  Court  below  had  remitted  the  award  for  s 
diiDnvafc  purpose,  so  as  to  enable  the  arbitrators,  in  their  amended  award,  to  supplj 
the  supposed  omission. 

Where  the  conduct  of  an  arbitrator  amounts  to  a  deflnitiye  withdrawal,  the  others, 
if  competent  under  the  deed  of  submission,  may  proceed  to  make  their  award  in  bia 
absence. 

Teti^leman  t.  Seed  (9  Dowl.  962)  distinguished. 

Appeal^  under  section  24  of  "The  Court  of  Appeal  Act,  1862/' 
against  a  rule  of  the  Supreme  Court,  Otago  and  Southland  District, 
remitting  an  award.  An  action  in  the  Supreme  Court  having  been 
oommenced  by  Messrs.  White  against  Messrs.  McKellar,  for  specific 
performance  of  an  agreement  for  the  transfer  of  defendants^  interest 
in  part  of  the  country  comprised  in  a  depasturing  license,  the 
parties  entered  into  a  deed  of  submission  referring  aU  the 
matters  in  difference  in  the  suit  to  the  award  of  W.  G.  Rees  and 
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C.  Covan^  and  of  such  third  arbitrator  as  they  should  appoint  in  1M9 
manner  therein  provided^  or  of  any  two  of  them.  Messrs.  Bees  TirnTrwT.T.Att 
and  Cowan  having  named  Mr.  Strode  as  third  arbitrator^  the  ^^ 
reference  was  proceeded  with^  and  Messrs.  Strode  and  Rees  made 
an  award  in  favour  of  Messrs.  White.  Messrs.  McKellar  being  dis- 
satisfied, obtained  a  rule  nisi  calling  on  Messrs.  White  to  show 
cause  why  this  award  should  not  be  set  aside  upon  the  grounds 
following:*— (1.)  That  Mr.  Strode  was  appointed  to  act  as  third 
arbitrator  after  Messrs.  Rees  and  Cowan  had  enlarged  the  time  for 
making  the  award.  (2.)  That  the  award  was,  in  reality,  only  the 
award  of  Mr.  Strode ;  and,  at  all  events,  Mr.  Cowan  was  not  con« 
suited  thereon,  nor  asked  to  concur  therein.  (8.)  That  the  award 
contained  no  reference  to,  and  did  not  adjudge  to  Messrs.  McKellar, 
payment  of  a  sum  of  £111  14s.  4d.  disbursed  by  them  for  license 
fees  and  assessments  in  respect  of  the  run  in  question,  together 
with  interest  thereon — ^the  said  sum  having  been,  during  the  pro- 
ceedings in  the  reference,  admitted  to  be  payable  in  any  event  by 
Messrs.  White.  (4.)  That  one  of  the  arbitrators,  Mr.  Bees,  was 
absent  during  part  of  the  examination  of  W.  H.  Cutten,  one  of  the 
witnesses. 

Upon  the  argument  of  the  rule  vim  before  Mr.  Justice  Ward,  the 
first  ground  was  abandoned.  Upon  the  second  ground,  the  opinion  of 
the  learned  Judge  was  against  Messrs.  McKellar;  as  also  upon 
the  third  ground — the  learned  Judge  expressing  an  opinion  that  it 
would  not  have  been  competent  to  the  arbitrators  to  award  the 
repayment  to  Messrs.  McKellar  of  the  sum  of  jElll  148.  4d.,  the 
matter  not  falling  within  the  terms  of  the  submission.  The  fourih 
objection  to  the  award  the  learned  Judge  considered  as  established ; 
but  he  was  of  opinion  that  it  did  not  constitute  ground  for  setting 
ixaide  the  award,  but  only  for  remitting  it.  Accordingly  a  rule 
absolute  was  drawn  up,  directing  that  the  matters  in  dififorence  ''  be 
referred  back  to  the  said  arbitrators  for  their  reoonsideration  and 
determination  upon  and  in  respect  only  of  the  last  groimd  stated 
in  the  said  rule^'  [the  rule  nisi];  "md  this  Court  doth  further 
order  that  the  said  rule  nm,  on  the  remaining  grounds  therein 
mentioned,  be  and  the  same  is  hereby  discharged/' 

Against  this  rule  Messrs.  McKellar  appealed,  the  question  for 
the  opinion  of  the  Court  of  Appeal  being,  whether  the  rule  mri 
should  have  been  made  absolute  to  set  aside  the  award  on  the 
second  or  third  grounds,  or  on  either  of  them. 

The    case  on  appeal   comprised  a  considerable    number    of 
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18«9        affidavits  on  both  sides.     The  effect  of  the  evidence  is  sufficiently 
McKellab   stated  in  the  judgment. 

»•  Macassey,  for  the  appellants. 

As  to  the  third  ground  stated  in  the  rul^  nisi. — On  a  decree  for 
the  plaintiffs  in  the  action  for  specific  performance,  the  Court 
mighty  and  would,  have  made  the  relief  granted  conditional  upon 
the  payment  by  the  plaintiffs  to  the  defendants  of  the  sums  dis- 
bursed by  the  latter  on  account  of  the  property.  He  who  seeks 
equity  must  do  equity.  The  arbitrators  had  the  same  power,  the 
reference  including  all  matters  in  difference  in  the  suit.  This 
Court  can  see  that  there  is  an  admitted  liability  of  the  plaintiffs 
to  the  defendants,  within  the  scope  of  the  reference,  and  with 
which  the  arbitrators  have  not  dealt :  Kobson  v.  Railston  (1  B.  & 
Ad.  723) .  It  is  to  be  inferred  that  the  arbitrators  mistook  their 
jurisdiction,  and  under  that  mistake  did  not  adjudicate.  On  the 
affidavits,  the  mistake  is  virtually  admitted  by  the  arbitrators 
themselves.  Flynn  v.  Robertson  (38  L.  J.  C.  P.  240 ;  S.  C.  L.  R. 
4  C.  P.  324) ;  Mills  v.  The  Society  of  Bowyers  (3  Kay  &  J.  66). 

[Per  Curiam.     This  is  only  ground  for  remitting  the  award.] 

As  to  the  second  ground  stated  in  the  rule  nisi.  Cowan's 
affidavit  shows  that  the  three  arbitrators  never  consulted  together. 
After  the  parties  had  been  fiiUy  heard.  Cowan  and  Rees  discussed 
the  points  in  dispute,  and,  finding  agreement  between  themselves 
hopeless,  agreed  to  leave  everything  to  the  decision  of  Strode,  as 
if  he  had  been  umpire  instead  of  third  arbitrator.  Cowan  never 
discussed  the  points  with  Strode,  nor  heard  him  express  any 
opinion  upon  them.  The  award  is  therefore  bad.  In  re  Temple- 
man  V.  Reed  (9  Dowl.  962) .  The  case  is  not  one  in  which  the 
Court  will  remit  the  award. 

James  Smith,  for  the  respondents. 

As  to  the  third  ground  stated  in  the  rule  nisi.  The  powers 
conferred  on  the  arbitrators  by  this  submission  are  not  co-extensive 
with  those  of  the  Court  in  making  a  decree  in  the  suit  referred. 
The  matters  in  difference  in  an  action  are  such  questions  only  as 
are  raised  by  the  pleadings  :  JVild  v.  Holt  (9  M.  &  W.  161 ;  S.C. 
11  L.  J.  Ex.  263).  The  case  cited  was  an  action  at  law,  but  the 
rules  of  Courts  of  Equity  in  regard  to  arbitration  are  the  same  as 
those  observed  by  the  Courts  of  Law  :  Lingood  v.  Eade  (2  Atk. 
504).  In  the  present  case  the  pleadings  in  the  suit  raised  no 
question  whatever  as  to  these  fees.  The  payment  was  only  inci- 
dentally mentioned  in  the  evidence  of  a  witness,  Mr.  Calder,  called 
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to  prove  a  different  point.    Where  a  matter  has  been  omitted  on        ^^^ 
-which  the  arbitrators  have  not  been  required  to  adjudicate,  it  is  no    MoKbij;.ab 
groundfor  setting  aside,  nor  even  for  remitting  the  award:  Layman     ^^^ 
V.  Gawan  (10  L.  J.  C.  P.  95) ;   Pinkerton  v.  Caslon  (2  B.  &  Aid. 
704) .     Non  constat  that  the  arbitrators  may  not  have  disallowed 
the  claim  on  substantial  grounds,  and  under  no  mistake  as  to  their 
jurisdiction.     For  anything  that  appears,  there  may  have  been  a 
valid  counter-claim. 

[As  to  the  second  ground  of  objection,  he  was  stopped  by  the 
Court.  He  then  contended  that  the  appeal  must  necessarily  be 
dismissed,  as  the  omission  to  award  repayment  of  the  license  fees, 
&;c.,  was  only  ground  to  remit  the  award,  which  had  already  been 
done  by  the  Court  below.]  The  remitter  sets  the  whole  matter  at 
large,  and  it  is  open  to  the  arbitrators  to  reconsider  the  matter  of 
these  payments  by  Messrs.  McKellar. 

[Gresson,  J. — ^The  rule  refers  back  the  matters  in  difference 
to  the  arbitrators,  for  their  reconsideration  and  determination  upon 
and  in  respect  only  of  the  last  ground  stated  in  the  rule.  Are  not 
the  arbitrators  restricted  by  the  word  ''  only,'*  tram  reconsidering 
the  matter  of  the  license  fees  ?] 

[Richmond,  J. — ^The  rule  is  in  very  strange  form ;  it  purports 
at  once  to  make  absolute  and  to  discharge  the  rule  nisi.  Remitter 
of  the  award  on  the  fourth  ground  involves  the  rehearing  of 
evidence,  and  a  fresh  decision ;  yet,  by  what  is  called  the  dischai^e 
of  the  rule  on  the  second  ground,  the  Court  below  seems  to  shut 
out  any  reconsideration  of  the  question  of  refunding  to  Messrs. 
McKellar  their  expenditure.] 

Macassey  in  reply. 

In  the  Court  below  it  was  never  su^ested  that  Messrs.  White 
had  any  pecuniary  counter-claim  against  Messrs.  McKellar  which 
could  account  for  the  omission  to  award  a  refund  of  the  license  fees. 
The  aflSdavits  clearly  show  a  claim,  admitted  before  the  arbitrators, 
of  which  no  notice  was  taken  in  the  award.  The  Court  below 
proceeded  solely  on  the  ground  that  the  arbitrators  had  no 
jurisdiction,  and  this  decision  is  embodied  in  the  rule  as  made 
absolute. 

[Ward,  J. — I  certainly  expressed  an  opinion  to  that  effect,  but 
it  was  a  mere  dictum.'] 

Harrison  v.  Creswick  (13  Com.  B.  399;  S.  C.  21  L.  J.  C.  P. 

113);  and  In  re  The  Duke  of  Beaufort  and  TTte  Swansea  Harbour 
VOL.  I.— Pabt  3.  37 
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1669 


Trustees  (8  Com.  B.  (N.S.)  146;    S.  C.  29  L.  J.  C.  P.  241),  were 


McKbllab   also  referred  to. 

^  Cur.  adv.  vult. 


White. 


Arney,  C.J.,  now  delivered  the  judgment  of  the  Court* : — 
This  is  an  appeal  against  the  decision  of  the  Supreme  Court 
(Otago  and  Southland  District)  upon  an  application  to  set  aside  an 
award.     The  award  was  made  under  a  deed  of  submission  whereby 
all  matters  in  diflference  in  a  certain  suit  between  Messrs.  White 
(the  present  respondents)  as  plaintiffs^  and  Messrs.  McKellar  (the 
present  appellants)  as  defendants,  were  referred  to  the  arbitrament 
of  W.  G.  Rees  and  C.  Cowan,  and  of  such  third  arbitrator  as  they 
should  appoint.     The  submission  contained  the  usual  power  for  the 
Court  to  remit  the  award  back  to  the  arbitrators.      Rees  and 
Cowan  having  appointed  A.  R.  C.  Strode,  the  three  arbitrators 
met,  entered  upon  the  reference,  and  in  due   course    conferred 
together  at  Strode^s  office,  at  Dunedin,  upon  the  points  in  dispute, 
with  a  view  to  their  award.     Thereupon,  Cowan,  finding  that  there 
was  only  one  point  on  which  he  agreed  with  both  Rees  and  Strode, 
and  that  agreement  between  himself  and  Rees  upon  the  matters  in 
dispute  was  hopeless,  withdrew  from  the  reference.      Rees  and 
Strode,  having  thereafter  made  their  award,  signed  and  published 
the  same  under  their  hands  and  seals.     A  rule  nisi  moved  to  set 
aside  this  award  was,  on  the  25th  of  August,  1869,  made  absolute, 
in  the  following  terras  :     "  This  Court  doth  order  that  the  matters 
in  diflference  between  the  parties,  and  referred  to  the  arbitrators 
named  in  and  appointed  by  or  in  pursuance  of  the  said  deed  of 
submission,  be  referred  back  to  the  said  arbitrators  for  their  re- 
consideration and  determination  upon  and  in  respect  only  of  the 
last  ground  stated  in  the  said  rule.     And  this  Court  doth  further 
order  that  the  said  rule  nisi,  on  the  remaining  grounds  therein 
mentioned,  be,  and  the  same  is  hereby,  discharged,  &c.'^ 

Thereupon  the  present  appeal  is  brought,  and  this  Court  is 
requested  to  give  such  judgment  as  should  have  been  given  in  the 
Court  below,  if  the  decision  of  such  Court  was  erroneous.  But  it 
is  clear  that  neither  can  this  Court  dispose  of  the  present  appeal, 
nor,  in  case  this  appeal  be  dismissed,  will  the  arbitrators  compre- 
hend what  they  are  to  do  in  the  reference,  without  being  informed 
of  the  grounds  upon  which  the  rule  nisi  was  moved  in  the  Court 
below.  Of  these  grounds,  those  material  for  the  present  purpose 
are  the  second,  third,  and  fourth,  viz.  : — 

*  Amey,  C..T.,  Greeson,  J.,  Richmond,  J.,  and  Ward,  J. 
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2.  That  the  award  was  in  reality  only  the  award  of  the  said        1869 
Alfred   Rowland    Chetham    Strode,   and   at   all  events   the   said   MoKEiiLAR 
Cuthbert  Cowan  was  not  consulted  thereon,  nor  asked  to  concur      „,  *'• 

Whitf, 

therein. 

3.  That  the  award  contains  no  reference  to  and  does  not  adjudge 
to  the  said  David  McKellar,  Thomas  McKellar,  and  Peter  McKellar, 
payment  of  a  sum  of  £111  14s.  4d.  and  interest  agreed  on  the 
reference  to  be  payable  in  any  event  by  the  said  Taylor  White  and 
John  White. 

4.  That  one  of  the  arbitrators  (William  Gilbert  Rees)  was  absent 
during  part  of  the  examination  of  one  of  the  witnesses. 

The  appellants  are  content  to  leave  unimpeached  the  decision 
of  the  Court  below  in  respect  of  the  fourth  ground,  because  that 
decision  is  so  far  in  their  favour ;  but  they  appeal  against  the  rule 
absolute  because  and  so  far  as  the  rule  nisi  is,  in  respect  of  the 
second  and  third  grounds,  discharged.  I  proceed,  therefore,  to  deal 
with  them. 

Upon  the  second  ground  we  are  of  opinion  that  this  appeal  fails. 
If  one  of  three  arbitrators  finallv  withdraws  from  the  reference, 
and  declines  to  take  further  part  in  the  deliberations  with  his 
co-arbitrators,  or  to  take  part  in  making  the  award,  the  remaining 
two  arbitrators  may  proceed  to  make  their  award  without  him. 
The  authority  of  Templeman  v.  Reed  (9  Dowl.  962)  was  quoted 
by  the  appellants^  counsel  to  show  that  Strode  and  Rees  had  no 
power  to  make  this  award.  But  the  cases  are  broadly  distinguished. 
In  Templeman  v.  Reed  the  judgment  of  Mr.  Justice  Coleridge 
proceeds  on  the  ground  that  the  dissentient  arbitrator  had  not 
finally  withdrawn  from  the  reference.  Mr.  Justice  Coleridge, 
speaking  in  his  judgment  of  the  dissentient  arbitrator,  remarks  : — 

"  The  three  had  never  consulted  together.  Holt^s  view  of  the 
case,  and  his  reasons,  had  never  been  presented  to  the  mind  of 
Buxton,  and  they  had  parted  without  any  direct  renunciation  by 
him  of  any  further  interference.'^  In  the  present  case  it  is  proved 
by  the  affidavit  that  all  three  arbitrators  did  deliberate  and  consult 
together ;  that  Cowan  finding  agreement  hopeless  withdrew  from 
the  reference,  and,  in  reply  to  a  letter  begging  him  to  return, 
declined  to  do  so. 

But  on  the  third  ground  upon  which  the  rule  nisi  was  moved, 
I  think  the  appellants  are  entitled  to  succeed,  so  far  as  to  have  the 
rule  of  the  28th  of  August  reformed.  This  ground  is  indeed  taken 
by   the  appellants,  assuming  as  they  do,   first,   that  they   were 
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19G0       entitled  to  have  their  claim  to  a  sum  of  £111  adjadicated  by  the 
McKbllab'  arbitrators ;  and  secondly,  that  the  arbitrators  did  not  consider 
V-  and  adjudicate  upon  it.     The  claim  was  made  for  the  license  fees 

and  assessments  which  the  appellants   allege  they    disbursed  in 
order  to  keep  alive  the  title  to  the  run,  but  which,  from  what 
passed  before  the  arbitrators,  but  especially  from  the  silence  of  the 
award  thereon,  and  hairing  regard  to  the  affidavits  of  all  the  three 
arbitrators  set  out  in  the  case  on  this  appeal,  the  appellants  beliete 
to  have  been  left  by  the  arbitrators  undetermined,  as  not  being  one 
of  the  matters  referred  by  the  deed  of  submission.     After  ail- 
ment in  this  Court,  it  was  admitted  that  the  claim  was,  and  it 
clearly  was,  within  the  scope  of  the  submission  as  a  matter  in 
difference  in  the  suit ;  and  although,  if  we  were  asked  to  send  the 
award  back  on  this  ground  alone,  we  might  not  consider  the  facta 
strong  enough  to  justify  that  course,  still  there  is  some  reason  to 
conjecture  that  the  arbitrators  did  not  determine  it.     It  is  indeed 
urged  by  the  respondents  that  the  rule,  as  drawn  up,  leaves  the 
matter  sufficiently  at  large,  inasmuch  as  the  matters  in  difference 
are  remitted  back  generally  albeit  upon  one  ground  only,  the 
allusion  to  which  in  the  rule  ought  not  to  restrict  the  arbitrators 
from  considering  the  appellants'  money  claim,  if  they  have  not 
already  considered  and  rejected  it.     Now  the  difficulty  arises  from, 
and  we  have  been  much  embarrassed  by,  the  imusual  form  of  the 
rule  absolute  itself,  for  which,  it  must  be  remembered,  the  respon- 
dents are  not  answerable.     As  already  observed,  the  arbitrators 
cannot  surmise  what  their  duty  is  under  that  rule,  until  they 
ascertain  it  by  reading  the  rule  nisi.     They  will  then  learn  that  the 
matters  in  difference  are  remitted  for  their  re-consideration  and 
determination  ^^  upon  and  in  respect  only  of  the  last  ground  stated 
in  the  rule  niH/^  as  distinguished  firom  the  third  ground  stated  in 
that  rule,  viz.,  in  respect  that  one  of  the  arbitrators,  Rees,  was 
absent  during  part  of  the  examination  of  Mr.  Cutten,  and  in  that 
respect  only.    A  rule  so  framed  would  naturaUy  be  taken  by  the 
arwLtors  to  re.trict  them  from  considering  the  mon^  claLof 
the  appellants,  mentioned  in  the  third  ground,  upon  whidi  ground 
the  rule  is  expressly  discharged.     Nor  can  we  be  surprised  at  this 
construction,  since  we  know  that  the  rule  was  framed  with  the 
intent  that  it  should  be  so  construed.     We  think,  therefore,  that  the 
rule  of  the  25th  of  August  should  be  so  far  rectified  as  to  inform 
the  arbitrators  that  they  are  at  liberty  to  consider  and  adjudicate 
upon  the  claim  of  the  appellants  for  these  license  fees  and  assess- 
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ments,  if  they  have  not  already  done  so,  and  are  not  restricted  to        1869 
the  single  purpose  of  correcting  the  irregularity  alleged  to  have    moKellab 
been  committed  in  taking  part  of  Mr.  Cutten's  examination  during 
the  absence  of  an  arbitrator.    To  this  extent  this  appeal  must  be 
allowed,  but,  under  the  circumstances^  each  party  must  be  left  to 
pay  their  own  costs  of  appeal. 

Judgment  (Accordingly, 


V, 

Whitb. 


BBGhlNA  o.  STBODE  AND  FRASSB,  Ex  parte  SMYTHISS.  2f1th  Nov, 

Law  PractUianers  Act  Amendment  Aet,  1866 — Comnetion — heaioe  to  Appeal — 
Verme—Cowrt  of  Appeal  Act,  1862,  sect,  17,  25,  and  68. 

A  rule  mei  calling  on  Juetioes  to  show  why  a  ooDviction  should  not  be  granted 
waa  difioharged  by  the  Supreme  Court. 

The  person  ooaricted  afterwards  obtained  a  rule  mn,  to  set  aside  the  order 
discharging  the  former  rule,  on  the  grounds  that  the  counsel  who  showed  cause  was 
not  duly  instructed,  and  that  an  affidavit  was  read  which  was  improperly  intituled. 
That  rule  was  also  discharged,  and  leaye  to  appeal  refused.  This  Court  refused  leave 
to  appeal  against  the  order  discharging  the  last  rule,  either  under  the  17th  'or  the 
25th  section  of  the  Court  of  Appeal  Act. 

By  another  petition,  the  party  oonyicted  asked  leave  to  appeal  against  the  order 
discharging  the  first  rule,  on  the  ground  that  the  Judge  below,  though  he  had  given 
leave  to  appeal,  had  made  it  subject  to  terms  for  security  for  costs  and  penalty,  which 
he  had  no  power  to  impose. 

The  Court  refused  leave  to  appeal,  as  the  terms  had  not  been  complied  with, 
and  held  that  the  petitioner  was  too  late  to  set  down  a  case  under  section  68. 

The  petition  of  H.  Smythies  stated : — 

That  on  the  Ist  day  of  December,  1868,  your  petitioner  was  convicted  in  Dunedin 
before  A.  B.  C.  Strode  and  Thomas  Fraser,  two  of  Her  Majesty's  Justices  of  the 
Peace,  in  the  penalty  of  £500,  under  the  third  dause  of  '*  The  Law  Practitioners  Act 
Amendment  Act,  1866,"  upon  an  information  laid  by  Mr.  John  Jones,  of  Duuedin, 
merchant. 

That  by  an  order  of  the  Supreme  Court,  made  on  the  11th  day  of  January  last,  a 
rule  Mut  obtained  by  your  petitioner,  calling  upon  the  said  Justices  of  the  Peace  to 
show  cause  why  the  said  conviction  should  not  be  quashed,  was  discharged. 

That  the  said  order  was  drawn  up  upon  reading  an  affidavit  by  Mr.  Strode,  made 
after  the  sealing  of  the  said  rule  iiwt,  and  filed  on  behalf  of  the  party  showing  cause, 
and  which  affidavit  was  not  intituled  in  the  cause,  in  fiuit  not  intituled  in  any  cause. 

That  Mr.  James  Smith  instructed  Mr.  Macassey,  and  Mr.  Macassey  showed 
cause  on  behalf  of  Mr.  Strode  only. 

That  Mr.  Strode  declared  to  your  petitioner,  first,  that  he  did  not  intend  to  show 
cause ;  and  after  cause  had  been  shown,  that  he  had  not  instructed  any  one. 

That  by  an  affidavit  filed  by  Mr.  Macassey,  it  appears  that  he  (Mr.  Macassey) 
informed  Mr.  Strode,  after  the  rule  nisi  was  granted,  that  he  was  prepared  to  show 
cause  on  behalf  of  Mr.  John  Jones  i  and  by  another  affidavit,  also  filed  by  Mr. 
Macassey,  setting  out  a  letter  from  Mr.  Strode  to  Mr.  Macassey,  it  appears  that  Mr. 
Strode  wrote  to  him  : — "  1  gave  you  permission,  as  solicitor  for  Mr.  Jones,  and  at 
his  own  expense,  to  appear  to  support  the  conviction  in  the  ordinary  way,  and  sent 
you  the  rule  niei  for  that  purpose." 
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1869  That  at  the  time  of  oaase  being  shown  the  said  John  Jones  was  upon  his  de»t4t- 

bed|  and  your  petitioner  has  been  informed  and  beliey^  that    before  cause  wm» 

shown,  the  said  John  Jones  had  expressed  regret  for  baring  taken  proceedings  against 

Stbodb  akd  y^^^  petitioner,  and  had  forbidden  Mr.  Macassey  to  take  any  further  proceedings   in 

Fbaser.       ^he  matter  of  the  information  on  his  behalf. 

That  your  petitioner  moved  for  a  rule  nisi  to  set  aside  the  order  of  the  11th 
January  upon  two  grounds : — 1st,  That  Mr.  Macassey  had  shown  cause  without 
instructions  ;  and,  2nd,  That  an  affidavit  was  read  not  intituled  in  the  caoae.  The 
learned  Judge,  upon  the  argument,  refused  the  rule  upon  the  first  ground  and  granted 
it  upon  the  second,  but  afterwards  granted  it  upon  both  grounds,  remarking  that 
under  the  circumstances  he  thought  Mr.  Strode  should  haye  an  opportunity  of 
making  an  affidavit  in  explanation.  Mr.  Strode  made  no  affidavit,  and  the  learned 
Judge,  upon  cause  being  showu  by  Mr.  Macassey,  said  that  upon  the  first  point  the 
affidavit  of  Mr.  Macassey  was  perfectly  satisfactory,  and  discharged  the  rule,  with 
costs  to  be  paid  to  Mr.  Strode,  and  refused  leave  to  appeal. 

That  your  petitioner  has  given  due  notice  of  his  intention  to  present  this  petition . 

Your  petitioner  therefore  prays  that  he  may  be  allowed  to  appeal  against  the 
order  of  27th  January  discharging  the  rule  nisi. 

Smythies,  in  person^  contended  that  he  was  entitled  to  moye 
under  the  25th  section  of  "The  Court  of  Appeal  Act,  1862/' 

Macassey,  contra,  contended  that,  under  the  17th  section  of 
the  Act,  the  Court  of  Appeal  has  power  to  review  the  decision  of  a 
Judge  of  the  Supreme  Court  on  appeals  from  inferior  Courts, 
only  by  the  leave  of  the  Judge  whose  decision  is  appealed  against. 

Richmond,  J. — Was  this  an  appeal?  There  seems  to  be  no 
ground  for  appeal. 

Smythies  contended  that  he  came  either  under  the  17th  or 
25th  section.  The  25th  section  enables  a  party  to  petition  this 
Court  for  leave  to  appeal,  under  section  24,  in  cases  when  the  Court 
below  has  discharged  a  rule  and  refused  leave  to  appeal.  It  is 
submitted  that  the  24th  section  must  apply,  although  it  comes 
under  the  division  of  the  Act  relating  to  civil  jurisdiction. 

Arney,  C.J. — I  am  of  opinion  that  we  have  no  power  to  grant 
leave  to  appeal  to  the  petitioner ;  and  even  if  we  had  that  power,  I 
do  not  think,  having  heard  the  petitioner,  that  we  could,  fix)m  the 
statement  of  the  case  before  us,  exercise  that  power. 

Johnston,  J.,  Gresson,  J.,  and  Richmond,  J-,  concurred. 

Petition  dismissed. 

Smythies  presented  another  petition  for  leave  to  appeal  against 
the  order  of  the  11th  January,  discharging  the  original  rule  nisi. 
In  this  petition  he  alleged — 

That  on  the  1st  day  of  December,  1868,  your  petitioner  was  conyicted  in  Dunedin, 
before  A.  B.  C.  Strode  and  Thomas  Eraser,  two  of  Her  Majesty's  Justices  of  the 
Peace,  in  the  penalty  of  £500,  under  the  third  clause  of  "  The  Law  Practitioners  Act, 
1866/'  upon  an  information  laid  by  Mr.  John  Jones,  of  Dunedin,  merchant 
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That  by  an  order  of  the  Supreme  Court,  made  on  the  11th  daj  of  January  last,  a         i^g 

rule  nin  obtained  by  your  petitioner,  calling  upon  the  said  Justices  of  the  Peace  to 

show  cause  why  the  said  oonyiction  should  not  be  quashed,  was  discharged,  and      Beoiwa 

thereupon  your  petitioner  asked  for  leave  to  appeal  and  his  Honor  the  Judge  said : —   a-»RnTiB  ajtd 

"  I  have  no  objection,  not  the  slightest,  to  giye  you  leave  at  once  to  appeal,  but  of       Fbassb. 

course  it  must  be  in  the  usual  way  as  to  terms.    Tou  may  take  leave  at  once  to 

appeal  if  you  like ;  but  considering  the  peculiar  character  of  your  affidavit,  you  must 

take  strictly  and  only  what  the  rules  as  to  appeal  allow  you  to  take.    You  cannot 

make  a  motion  to  set  aside  the  judgment  and  have  an  appeal  as  well.    Yon  may 

choose  which  you  please,  or  which  you  may  be  advised  to  choose."    That  upon  the 

Idth  of  the  said  month  of  January  the  question  of  appeal  was  again  mentioned,  when 

the  Court  made  an  order  granting  leave  to  appeal,  and  a  minute  thereof  was  entered 

by  the  Registrar  as  follows  : — 

"  Regina  v.  Strode  and  Fraser. 

"  The  Court  stated  that  the  leave  to  appeal  granted  would  be  upon  the  terms  that 
security  be  given  to  the  satisfaction  of  the  Registrar  for  costs  in  the  Appeal  Court,  and 
that  security  be  given  also  for  payment  of  the  penalty  or  surrender  at  the  Resident 
Magistrate's  Court  at  Dunedin  within  a  fortnight  after  judgment  in  Court  of  Appeal 
given  ;  the  amount  of  each  security  £600." 

That  subsequently  your  petitioner  was  informed  that  additional  terms  had  been 
imposed  by  the  Judge,  and  your  petitioner  therefore  wrote  to  the  Registrar  a  letter, 
of  which  the  following  is  a  copy : — 

"  Megina  v.  Strode  and  Fraaer. 

"  Rattray  Street,  16th  January,  1869. 
"  DsAB  Sib, — ^Will  you  kindly  send  me  a  copy  of  your  minute  of  my  leave  to 
appeal,  distinguishing  the  terms  imposed  by  the  Court  from  those  subsequently  added 
by  the  Judge,  and  oblige,  yours  truly, 

"  H.  Smtthibs. 
"  A.  A.  Catomore,  Esq.,  Registrar." 
That  the  Registrar  replied  as  follows  : — 

"  Seffina  v.  Strode  and  Fraser. 

"  Supreme  Court  Office,  Dunedin, 
"  Henry  Smythiee,  Esq.,  "  16th  January,  1869. 

"  Deab  Sib, — In  reply  to  your  letter  of  yesterday's  date  I  beg  to  enclose  copy  of 
my  minute  granting  leave  to  appeal  in  the  above  case.  Upon  consideration  of  the 
matter,  Mr.  Justice  Ward  does  not  consider  it  necessary  to  impose  any  further  terms 
than  those  stated  in  such  minute.    Yours  truly, 

"  Alfked  a.  Catomobb,  Registrar." 

"  Copt  Mintjtb. — Iv  Banco.    Wedkbsdat,  13th  Jakuabt,*  1869. 

"  Regina  v.  Strode  and  Fraser, 
"  (Before  His  Honor  Mr.  Justice  Ward.) 
"  The  Court  granted  leave  to  appeal  at  the  next  sitting  of  the  Appeal  Court  upon 
the  terms  that  security  be  given  to  the  satisfaction  of  the  Registrar  for  costs  in 
Appeal  Court,  and  that  security  be  also  given  for  payment  of  penalty  or  surrender  of 
Mr.  Smythies  at  the  Resident  Magutrate's  Court,  at  Dunedin,  within  a  fortnight 
after  arrival  of  certificate  of  Court  of  Appeal ;  the  amount  of  such  security  £600." 

That  no  security  was  asked  for,  nor  was  the  Judge  requested  to  impose  any  terms 
upon  your  petitioner  in  respect  of  the  appeal,  and  your  petitioner  has^not  been  called 
upon  for  payment  of  the  penalty,  although  he  has  not  given  the  required  security. 
And  your  petitioner  most  respectfully  submits  that  the  power  given^to  the  Judge  to 
impose  terms  by  the  24th  section  of  the  Act  is  for  the  benefit  of  the  respondent ;  and 
supposing  that  power  is  thereby  given  to  require  security  for  the  costs  of  the  appeal, 
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1869  yet  that  power  ought  to  bo  exereiied  according  to  his  demands,  and  to  these  only, 
and  that  subject  thereto  suitors  have  an  inherent  right  to  appeal,  upon  lea^e  given, 
free  from  all  trammels  and  impediments. 
Strops  akd  ^^^  7^^  petitioner  further  states  that  upon  the  said  ISth  day  of  Jannaiy  he 
PsASiB.  caused  to  be  serred  upon  Mr.  Macassey,  the  solicitor  who  appeared  ae  counsel  to 
show  cause,  notice  of  appeal  against  the  said  order,  and  also  of  his  intention  to  prs- 
sent  a  petition  for  leave  to  appeal. 

And  your  petitioner  most  respectfully  submits  that  His  Honor  the  Judge  has,  hy 
granting  leave  to  appeal,  allowed  that  the  case  was  a  proper  subject  for  s^ypeal,  sod 
that  he  had  no  power  to  engraft  upon  the  leave  given  the  terms  which  were  imposed 
upon  your  petitioner. 

Tour  petitioner  therefore  humbly  prays  that  he  may  be  at  libertj  to  appesi 
against  the  said  order  of  Court  of  11th  January,  1869. 

Smythies,  in  person^  contended  that  the  Judge  below  had 
admitted  that  the  case  was  a  proper  one  for  appeal^  but  had  made 
his  leave  to  appeal  subject  to  terms  which  he  had  no  power  to 
impose.  He  further  contended  that  section  68  of  "  The  Court  of 
Appeal  Act^  1862/'  gave  him  the  power  to  appeal^  and  that 
section  17  did  not  stand  in  his  way^  inasmuch  as  he  did  not  appear 
before  the  Supreme  Court  on  an  appeal  against  the  decision  of  the 
Magistrates. 

Arney,  C.J. — ^We  have  considered  with  some  anxiety  whether 
we  could  find  a  method  by  which  we  could  give  the  petitioner  a 
hctM  standi  in  the  Court  of  Appeal  on  the  present  occasiou, 
without  doing  violence  to  the  ordinary  rules  on  which  the  practice 
of  the  Court  is  conducted^  and  we  find  ourselves  unable  to  do 
so.  The  petitioner  must  come  before  the  Court  under  section  68 
of  "  The  Court  of  Appeal  Act,  1862/'  and  state  a  case  for  the 
consideration  of  the  Courts  which  has  not  been  done  here ;  nor  is 
there  such  a  statement  of  circumstances  before  the  Court  as  would 
allow  the  petitioner  to  set  down  a  case  during  the  present  sittings 
of  the  Court.  All  that  the  Court  can  do^  therefore^  is  to  leave 
the  petitioner  to  take  such  advice  for  his  future  guidance  as  he 
can  obtain.    The  petition  stands  dismissed. 

Petition  dismissed. 
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SMTTHIES,  Appbllaitt;  MACASSET,  Bbsfokdsnt.  1869 

Xat0  Practitioners  Act  Amendment  Act,  1866,  sec,  3 — Suspending  indefinitely — Court       Xov.  27 
of  Appeal  Act,  1862,  sees.  24  and  85 — Leave  to  appeal — Terms  <u  to  Costs.         

S.  had  been  conyicted  of  forgery.  He  was  admitted  as  a  solicitor  and 
barrister  under  **  The  Law  Practitioners  Act,  1861."  Under  the  provisions  of  "  The 
Law  Practitioners  Act  Amendment  Act,  1866,"  sec.  8,  a  Judge  made  an  order  of  sus- 
pension against  him  not  mentioning  a  definite  period  ;  but  gaye  him  leare  to  appeal 
subject  to  terms  as  to  security  for  costs.  He  did  not  find  the  security,  but  asked  this 
Court  for  leave  to  appeal  without  doing  so.  The  Court  held  the  Judge  was  entitled 
to  impose  the  terms  as  to  security  under  section  24  of  *'  The  Court  of  Appeal  Act, 
1862,"  and  the  Court  would  not  review  his  decision  thereon. 

Qt«er«,  whether  the  Judge  had  power  to  suspend  indefinitely.  Semble,  that  such 
suspension  is  equivalent  to  a  striking  off  the  rolls,  which,  by  section  36  of  the  Appeal 
Court  Act,  can  be  done  only  by  the  Court  of  Appeal. 


The  petition  of  Henry  Smythies  stated  the  following  facts : — 

That  your  petitioner  was  convicted  of  forgery  at  the  Central  Criminal  Court, 
London,  in  August,  1849. 

That  your  petitioner  some  years  since  presented  his  petition  to  the  Judges  of  this 
honorable  Court  for  leave  to  apply  for  admission  to  practice  as  a  barrister  and 
solicitor  of  the  Supreme  Court  of  New  Zealand,  in  which  petition  your  petitioner 
set  forth  the  particulars  of  this  conviction.  In  the  year  1866  their  Honors  the  then 
Judges  granted  the  prayer  of  the  said  petition,  and  your  petitioner  was  duly 
admitted  in  the  month  of  January,  1866. 

That  upon  the  22nd  day  of  January,  1869,  an  order  was  made  by  Mr.  Justice 
Ward  suspending  your  petitioner  from  practising  as  a  barrister  and  solicitor  of  the 
Supreme  Court  of  New  Zealand,  which  order  was  founded  upon  the  third  section  of 
**  The  Law  Practitioners  Act  Amendment  Act,  1866,"  and  was  moved  for  by  Mr. 
James  Macassey.  The  learned  Judge  made  the  said  rule  absolute  with  costs ;  where- 
upon Mr.  Macassey  said  there  were  no  costs,  and  asked  that  payment  of  costs  might 
form  no  part  of  the  order.  The  Judge  replied,  "  It  is  sufficient,  Mr.  Macassey,  that 
you  forego  the  costs." 

That  your  petitioner  asked  for  leave  to  appeal  against  the  said  order,  and  at  the 
same  time  asked  Mr.  Macassey  whether  he  required  your  petitioner  to  enter  into 
any  security  for  the  costs  of  the  appeal,  and  Mr.  Macassey  said  that  he  did  not  wish 
to  place  any  impediment  in  the  way  of  your  petitioner's  appeal ;  that  he  asked  only 
that  the  order  of  suspension  might  be  sustained  during  the  appeal.  The  Judge  gave 
your  petitioner  leave  to  appeal,  bat  only  on  condition  of  his  giving  security  for  the 
costs  of  appeal ;  and  upon  your  petitioner  urging  that  the  respondent  did  not  ask  for 
any  security,  the  Judge  said,  "  Although  Mr.  Macassey  does  not  think  fit  to  ask  for 
security,  yet  I  shall  nevertheless  require  it."  Your  petitioner  then  said  that  cir- 
cumstanced as  he  was,  a  penalty  of  £500  hanging  over  him,  and  his  means  of 
obtaining  his  living  having  been  taken  away,  it  would  be  impossible  for  him  to  give 
security,  and  he  asked  the  Judge  to  refuse  leave  rather  than  impose  terms  whiidi  it 
was  impossible  for  him  to  perform ;  but  the  Judge  declined  to  refuse  leave  or  to 
make  any  other  order  than  that  your  petitioner  should  give  security  for  the  costs  of 
the  appeal,  to  the  satisfSustion  of  the  Begistrar,  within  fourteen  days. 

That  a  friend  of  your  petitioner  offered  to  deposit,  in  the  hands  of  any  persons 
who  would  become  security,  any  sum  which  they  would  be  likely  to  be  answerable 
for,  and  he  asked  your  petitioner  what  that  sum  would  be,  to  which  your  petitioner 
replied  that  it  might  be,  but  would  not  exceed,  £60.  Your  petitioner  then  applied 
to  the  Begistrar.  to  know  what  amount  of  bond  would  be  required,  and  he  said  £150 ; 
VOL.  I.— Pabt  3.  38 
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isno  whereupoD  your  petitioner  obtained  the  consent  of  two  penons  who,  reljing  upon 

the  promised  deposit,  consented  to  become  security  in  tliat  amount.     That  these 

negotiations  occupied  twelre  days  of  the  fourteen,  and  on  the  thirteenth  day  your 
Maca'ssxt  petitioner  went  with  one  of  the  proposed  sureties  to  the  Registrar  to  settle  the  terms 
of  the  bond.  The  Registrar  then  said  he  should  require  two  sureties  in  £300  each. 
Your  petitioner  then  offered  to  deposit  with  the  Registrar  instead  of  a  bond  a  sum 
equal  to  the  highest  amount  of  costs  allowed  upon  an  appeal  from  that  district,  and 
which  your  petitioner  knew  did  not  exceed  £60,  and  that  was  costs  of  an  appellant, 
and  between  solicitor  and  client.  The  Registrar  said,  however,  he  would  not  take 
less  than  £150  cash  as  a  deposit.  This  sum  being  greatly  in  excess  oi  the  sum 
agreed  to  be  deposited  in  the  hands  of  the  sureties  as  aforesaid,  and  there  not  being 
time  to  communicate  with  your  petitioner's  friend,  who  was  then  at  his  residence, 
upwards  of  forty  miles  from  Dunedin,  the  sureties  declined  to  enter  into  the  bond, 
and  your  petitioner  was  therefore  unable  to  give  the  required  security. 

That  your  petitioner  has  giren  due  notice  of  appeal,  and  of  his  intention  to 
present  this  petition. 

Tour  petitioner  therefore  humbly  prays  that  he  may  be  allowed  to  appeal  against 
the  order  suspending  him  from  practice. 

Stnythies,  in  person,  (19th  July,)  contended  that  an  indefinite 
suspension  was  tantamount  to  striking  off  the  rolls,  which  could 
only  be  done  by  the  Court  of  Appeal,  under  the  35th  section  of 
"  The  Court  of  Appeal  Act,  1862.''  There  ought  to  have  been  a 
rule  nisi  for  the  suspension ;  and  if  the  appeal  is  under  the  24th 
section,  the  Judge  was  wrong  in  imposing  such  terms. 

Arney,  C.J. — I  am  of  opinion  that  this  petition,  likewise,  must 
be  dismissed.  The  application  is  for  leave  to  appeal,  free  firom 
those  terms  and  conditions  as  to  costs  which  were  imposed  by  the 
learned  Judge  in  the  Court  below.  The  application  must  be 
founded  either  on  the  35th  or  the  24th  section  of  "  The  Court  of 
Appeal  Act,  1862.'' 

As  to  the  35th  section,  the  petitioner  has  not  succeeded  in 
bringing  himself  within  the  provisions  of  that  section.  It  may 
indeed  have  been  possible — although  it  is  not  necessary  that  I 
should  give  a  decided  opinion  on  the  point  now — that  the  Court 
could  have  treated  this  as  a  substantive  striking  off  the  roll, 
inasmuch  as  no  definite  term  of  suspension  is  stated, — provided  the 
appellant  had  brought  himself  within  the  operation  of  the  section, 
by  applying  to  the  Court  below  for  a  case  reserved,  and  had 
followed  out  the  other  proceedings  laid  down  by  the  35th  section. 
It  is  clear,  however,  to  my  mind  that,  not  having  done  this,  he 
has  no  locus  standi  under  the  35th  section. 

He  is  therefore  remitted  to  the  24th  section,  under  which,  in 
case  of  appeal  to  this  Court,  a  Judge  of  the  Supreme  Court  is 
vested  with  a  discretion  as  to  terms  of  costs  and  otherwise,  in 
certain  cases  in  which  he  has  seen  fit  to  grant  leave  to  appeal.    It 
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seems  to  me  that  the  kiqd  of  discretion  there  given  is  one  with        ^^^-^ 

which  this  Court  ought  to  be  very  chary  of  interfering.     I  have    SMrxHiBs 

carefully  guarded  myself  in  the  course  of  the  argument  from  saying 

that  this  Court  has  no  power  of  interfering  with  the  discretion  of 

the  Judge  in  the  Court  below ;  but  I  consider  that  the  power  should 

be  exercised  only  in  extreme  cases^  and  my  opinion  is  that  the 

Court  could  not  interfere  in   this   particular   case.     No  doubt 

when  the  discretion  exercised  is  in  regard  to  matters  of  law^  there 

are  cases  in  which  an  appeal  may  be  brought^  and  in  those  cases 

the  opinion  of  the  single  Judge  would  be  liable  to  be  overruled  by 

the  combined  opinions  of  the  Judges  in  the  Court  of  Appeal ;  but 

in  a  case  like  the  present,  where  discretion  is  given  to  the  Judge 

by  the  Statute^  there  is  no  question  that  this  Court  should  not 

lightly  interfere.     The  25th  section  of  the  Act  strengthens  this 

opinion,  as  it  provides  specially  for  the  class  of  cases  in  which  the 

Court  of  Appeal  may  overrule  the  decision  of  the  Judge  in  the 

Court  below.     By  that  section,  where  the  Judge  has  refused  leave 

to  appeal — it  may  be  in  the  injudicious  exercise  of  his  discretion 

as  to  a  matter  of  law  on  which  the  question  depended  whether  a 

party  ought  to  be  allowed  to  appeal  or  not — this  Court  may ,  grant 

leave  to  appeal.     There  is  however  no  express  provision  to  show 

that  the  Legislature  intended  this  Court  to  interfere  with  the 

discretionary  power  of  the  Supreme  Court  as  to  costs,  as  a  ground 

for  granting  leave  to  appeal. 

The  petitioner,  therefore,  has  no  locus  standi  in  the  Court  of 
Appeal  against  the  judgment  of  the  Court  below. 

Johnston,  J. — I  am  of  the  same  opinion  as  His  Honor  the 
Chief  Justice.  Although,  in  the  course  of  the  arguments  on  the 
other  petitions,  I  threw  out  a  suggestion  that  I  the  less  regretted 
being  called  upon  to  decide  against  the  petitioner  because  I  could 
see  no  good  substantial  grounds  for  appeal,  I  cannot,  in  this 
particular  matter^  make  use  of  the  same  observation ;  because,  if  it 
had  been  competent  for  the  Court  to  entertain  this  appeal,  I  should 
have  been  very  glad  to  exercise  any  discretion  the  Court  has  to 
free  the  petitioner  from  the  terms  imposed  upon  him,  inasmuch  as 
there  appear  to  be  good  grounds  for  overruling  the  order  as  it 
stands  at  present.  What  we  have  to  consider  here,  however,  is  the 
state  of  the  case  with  regard  to  this  appeal.  It  is  clear  that  under 
the  24th  section  of  "The  Court  of  Appeal  Act,  1862"— the 
jurisdiction  having  been  previously  defined — a  definite  power  is 
given  of  dealing  with  particular  cases,   which   are  specified  very 
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1869        minutely.     Now  this  case  comes  under  the  terms  of  that  section, 
SMTTBrEs    OJ*  it  is  not  brought  properly  into  the  Court. 

For  purposes  which  it  is  easy  to  conjecture^  the  Legislature 
thought  it  necessary  to  make  certain  classes  of  appeal  subject  to 
certain  conditions^  in  order  to  prevent  the  endless  litigation  which 
might  otherwise  arise.     It  was  in  order  to  prerent  appeals  in 
certain  cases^  that  the  Judge  in  the  Court  below  was  entitled  to 
make  terms  as  to  costs  and  other  matters^  which  would  naturaUy 
suggest  that  the  power  of  appealing  might  be  subject  to  payment  of 
costs.     The  authority  to  determine  what  terms  should  be  imposed 
was  given  to  the  Judge  of  the  Court  below,  and  there  are  two  sorts 
of  questions  which  would  have  arisen  before  him  with  respect  to 
those  terms : — First,  What  are  the  terms  which  can  be  imposed 
within  the  provisions  of  the  section  ;  and  second.  Which  of  those 
terms  should  be  imposed  in  this  particular  case, — ^to  what  degree, 
and  in  what  manner? 

With  regard  to  the  nature  and  character  of  the  terms  to  be 
imposed,  I  think  that  is  a  question  of  legal  construction,  and  a 
matter  with  respect  to  which  it  is  perfectly  competent  for  this  Court 
to  overrule  and  remodel  the  decision  of  the  Judge  of  the  Court 
below.  But  supposing  the  kind  and  character  of  the  terms  were 
perfectly  within  the  meaning  of  the  Act,  I  do  not  think  that  anything 
short  of  the  gravest  misconduct  on  the  part  of  the  Judge — supposing 
such  a  thing  possible  in  these  days — in  respect  of  the  oppressive 
use  of  his  power,  would  be  a  legitimate  ground  for  review  by 
this  Court.  Except  in  such  a  case,  the  grounds  on  which  a 
Judge  had  discharged  this  duty  would  not  give  a  party  a  right  to 
appeal  to  this  tribunal  for  the  purpose  of  overruling  the  decision. 

The  case  stands  thus : — ^There  is  a  ground  of  appeal ;  leave  has 
been  granted  on  what  appears  to  be  an  appealable  matter ;  and  the 
petitioner  comes  before  this  Court  to  say,  "  I  ought  to  be  relieved 
from  the  terms  imposed  upon  me :"  and  yet  he  fails  to  make  out  any 
principle  or  maxim  of  law  in  respect  of  which  the  terms  would  be 
improper  under  section  24,  either  in  kind  or  character. 

Therefore,  although  it  is  to  be  regretted  that  the  Court  has  not 
an  opportunity  of  testing  the  validity  of  the  particular  order,  still, 
on  the  petition  before  us,  I  am  of  opinion  that  leave  to  appeal 
cannot  be  granted. 

Gresson,  J. — I  also  think  that  the  petition  in  this  case  must 
be  dismissed.  The  petitioner  is  now  asking  for  leave  to  appeal, 
notwithstanding  he  has  got  leave  from  the  Court  below,  and  after 
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he  has  failed  to  comply  with  the  terms  upon  which  he  was  to  have        1869 
that  leave.     The  case  has  been  put  as  coming  possibly  under  one     Smtthibs 
of  two  sections  of  "  The  Court  of  Appjeal  Act,  1862/'  namely,  the 
35th  or  the  24th  section. 

It  appears  to  me  plainly  that  it  cannot  come  under  the  35th 
section,  which  provides  for  the  case  of  striking  barristers  off  the 
roll,  and  not  of  suspending  them,  except  in  a  particular  case, 
which  does  not  apply  to  this  matter.  But  it  is  said  that  inasmuch 
as  the  order  of  suspension  is  indefinite  as  to  term,  it  may  be  con- 
sidered as  tantamount  to  striking  off  the  roll.  I  do  not  think  there 
is  any  ground  whatever  for  putting  that  construction  on  the  order, 
and  I  see  no  force  in  the  argument  that  has  been  adduced  in 
favour  of  that  construction. 

Plainly,  then,  the  matter  comes  under  the  24th  section,  and  it 
appears  to  me  that  the  discretion  given  by  that  section  to  the 
Judge  of  the  Court  below,  in  regard  to  terms  as  to  costs  and 
otherwise,  is  such  a  discretion  as  this  Court  could  not  overrule, 
except  upon  some  very  strong  grounds  indeed — some  striking 
impropriety  on  the  part  of  the  Court  below.  This  Court  cannot 
therefore  interfere. 

Richmond,  J. — I  concur  with  His  Honor  the  Chief-Justice 
and  the  other  members  of  the  Court  in  the  general  conclusion  at 
which  they  have  arrived  ,*  and  it  is  quite  clear  that  this  Court  is 
not  entitled  even  to  express  an  opinion  as  to  the  propriety  of  the 
course  taken  by  a  Judge  of  the  Supreme  Court  in  the  exercise  of  a 
discretion.  We  have  to  consider  merely  the  legal  merits  of  that 
course,  and  nothing  else.  The  relation,  as  I  understand  it,  of  this 
Court  to  the  Supreme  Court  and  to  its  Judges  is  much  the  same 
as  that  of  the  Exchequer  Chamber  to  the  several  Common  Law 
Courts  of  Westminster,  and  there  is  nothing  like  a  visitorial 
power  vested  in  us.  I  feel  that  our  decision  does  entail  a  certain 
amount  of  hardship  upon  the  petitioner.  The  rule  absolute  of  the 
29th  January,  1869,  appealed  against  an  order  directing  that  Henry 
Smythies  should  be  *^  and  he  is  hereby  suspended  from  practice." 
Qu(msqu€  ?  To  what  time  ?  Is  not  such  an  order  equivalent  to 
suspension  for  Ufe;  and  is  not  suspension  for  life  equivalent  to 
striking  off  the  roll  ?  It  appears  to  me  that  there  is  good  ground 
for  such  an  opinion ;  and  with  due  respect  for  my  brother  Oresson, 
who  has  expressed  a  contrary  opinion,  I  think  that  indefinite 
suspension  is  equivalent  to  removal.  Such  an  order  cannot 
be  made  by  any  Judge  or  Judges  of  the  Supreme  Court,  but  it 
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^869  must  be  made  by  the  Court  of  Appeal.  Under  the  35th  section 
Smtthibb  of  the  Court  of  Appeal  Act,  rules  to  show  cause  why  a  barrister 
or  solicitor  should  not  be  struck  off  the  roll,  cannot  be  conclusively 
dealt  with  by  the  Supreme  Court.  All  that  the  Supreme  Court 
can  do  with  such  a  rule,  if  it  thinks  that  it  ought  to  be  made 
absolute,  or  it  is  doubtful  whether  it  ought  to  be  discharged,  is  to 
suspend  the  barrister  or  solicitor  until  the  decision  of  the  Appeal 
Court.  Therefore  I  am  not  at  all  sure  that  the  petitioner  is  not 
injured  by  the  order  as  it  stands,  and  consequently  is  hurt  by  our 
affirmation  that  he  has  no  remedy.  For  my  own  part,  I  think  the 
matter  would  have  been  in  a  different  position  if  the  petitioner  had 
from  the  first  taken  his  stand  on  the  35th  section.  He  would 
then  have  asked  the  Court  below  to  reserve  the  case  for  this 
Court ;  and  the  rule  and  all  the  affidavits  would  have  been  sent  up 
here.  It  is  not  conceivable  that  the  Court  below  would  have 
refused  such  an  application ;  or  if  it  had,  then  I  am  not  prepared 
to  say  whether,  on  due  evidence  of  such  refusal,  this  Court  could 
not  have  taken  seisin  of  the  matter  and  dealt  with  it.  But  this 
has  not  been  done.  The  petitioner  has  relied  upon  the  24th 
section  only,  and  appealed  under  it.  Therefore  I  concur  with  the 
rest  of  the  Court,  that  the  matter  must  come  within  that  sectiou. 

I  will  add,  that  I  do  not  at  all  doubt  the  power  of  the  Supreme 
Court  and  its  Judges  to  suspend  from  practice  for  definite  terms, 
notwithstanding  arguments  have  been  addressed  to  us  to  show  that 
it  does  not  exist.  Then  the  rule  ordering  such  suspension  would 
be  an  appealable  rule. 

For  the  reasons  I  have  given,  I  concur  in  thinking  that  the 
petition  must  be  dismissed. 

Ward,  J. — I  concur  in  the  opinion  expressed  by  my  brother 
Judges  with  respect  to  the  construction  to  be  put  upon  the  24th 
section  of  the  Court  of  Appeal  Act,  to  the  effect  that  the  terms  are 
to  be  imposed  by  the  Court  below ;  and  unless  they  are  utterly 
extravagant,  or  there  is  evidence  of  corruption,  this  Court  has  no 
right  to  interfere. 

With  respect  to  the  order,  I  may  say  that  some  ambiguity  was 
caused  by  the  wording  of  the  Law  Practitioners  Amendment  Act, 
which  enacts  that  no  person  who  has  been  convicted  of  forgery 
shall  be  enrolled  or  admitted  to  practise,  but  it  does  not  proceed 
to  enact  that  he  shall  consequently  be  struck  off  the  roll.  The 
prohibition  of  his  practising,  however,  appears  to  suppose  that 
the  Court  could  suspend  him  if  called  upon  to  do  so.     With  respect 
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to  the  continuance  of  the  suspension  there  is  a  proviso  that  the 
suspension  shall  not  extend  to  any  person  who  has  received  a 
free  pardon^  and  therefore  it  might  be  supposed  that  the  suspension 
should  extend  to  the  time  of  his  obtaining  a  free  pardon  for  the 
crime  of  which  he  has  been  convicted.  No  doubt  there  is  an 
indeiiniteness  about  the  time^  and  I  confess  that  I  regret  that  the 
course  adopted  by  my  brother  Johnston  in  another  case  was  not 
adopted  on  this  occasion^  as  then  the  whole  matter  would  have 
come  before  the  Courts  and  have  been  finally  decided  on  its  merits. 
I  concur  with  the  rest  of  the  Court  as  to  the  necessity  for  dismiss- 
ing the  petition  under  the  circumstances. 

Petition  dismissed* 
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SIMPSON  V,  THE  QUEEN. 
[IN  EBBOB.] 
Criminal  Pleading — Indictment — Certaintif — Offencee  under  "  Debtor*  and  Creditor  a 

Act,  1862,"  tec.  42,  suh-eec.  7. 
An  indictment  for  fraudulently  falsifying  or  altering  trade  books  under  "  The 
Debtors  and  Creditors  Act,  1862,"  sec.  42,  sub-sec.  7,  although  it  foUowed  the  words 
of  the  Statute,  was  held  bad  even  after  verdict,  for  uncertainty,  because  it  specified 
neither  the  book  nor  document,  nor  the  act  of  falsification  or  alteration. 

Bernard  Simpson  was  indicted  at  a  Circuit  Court  of  the  Supreme 
Court  held  at  Christchurch,  Canterbury,  on  the  1st  day  of  June, 
1869,  for  a  misdemeanour  in  falsifying  books  under  the  provisions 
of  "  The  Debtors  and  Creditors  Act,  1862/' 

The  indictment  contained  two  counts,  based  on  the  7th  sub- 
section of  the  42nd  section  of  the  Act. 

The  first  count  alleged  that  after  the  passing  of  "  The  Debtors 
and  Creditors  Act,  1862,'^  to  wit,  on  the  1st  August,  1867, 
Bernard  Simpson,  of  fee,  tobacconist,  being  a  debtor  not  in 
custody,  within  the  meaning  of  the  said  Act,  with  the  concurrence 
of  creditors  to  the  amount  of  £50  in  the  whole,  presented  a  petition 
to  H.  B.  Gresson,  Esquire,  Judge,  fee,  for  sequestration  of  his 
estate,  &c. 

The  intermediate  steps  in  the  proceedings  were  set  out,  and 
the  appointment  of  a  day  for  hearing,  and  then  the  indictment 
proceeded  : — ''  That  the  said  Bernard  Simpson,  being  such  debtor 
as  aforesaid,  after  the  passing  of  the  said  '  Debtors  and  Creditors 
Act,  1862,'  and  having  become  subject  to  the  provisions  thereof 

*  Mr.  Smythies  afterwards  mored  to  be  readmitted  as  a  law  practitioner,  and 
appealed  against  a  decision  refusing  his  application.  See  Report,  poet,  in  the  Cases 
for  1870. 
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^^^  as  aforesaid^  and  within  three  months  before  the  2nd  day  of 
Simpson  August^  1867,  being  the  day  on  which  his  said  petition  was  so 
The  OuBnr  P^®®^*^  ^  aforesaid,  with  intent  to  defraud  or  defeat  the  rights 
of  the  said  creditors,  and  to  defeat  the  objects  of  the  law,  did  caiue 
to  be  altered  and  falsified  a  certain  book,  paper,  writing  or  docu- 
ment relating  to  the  property,  trade,  dealings,  and  affairs  of  him 
the  said  Bernard  Simpson,  against  the  form  of  the  Act  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen  her  Crown  and  dignity/^ 

The  second  count  stated  that  the  said  Bernard  Simpson  beiog 
such  debtor,  and  subject  to  the  provisions  of  the  Act^  within  three 
months  of  presenting  his  petition,  ''with  intent  to  defraud  or 
defeat  the  rights  of  his  creditors,  and  to  conceal  the  state  of  Im 
affairs,  was  privy  to  the  making  of  certain  false  and  fraudulent 
entries  and  statements  in  a  certain  book,  document,  or  wriiifig 
relating  to  the  property,  trade,  dealings  and  affairs  of  him  the  said 
Bernard  Simpson,  against  the  form  &c/' 

To  this  indictment  the  defendant  demurred ;  but  the  demurrer 
was  overruled,  and  leave  was  granted  to  him  to  plead  orer, 
which  he  did  accordingly.  On  the  plea  of  "  not  guilty  "  he  vas 
found  guilty,  and  sentenced  to  be  imprisoned  for  nine  calendar 
months. 

Leave  was  granted  on  the  29th  June,  1869,  by  the  Attornej- 
General,  on  application,  supported  by  a  certificate  of  Counsel  for 
the  defendant  to  bring  Error,  upon  certain  specified  grounds,  of 
which  the  material  one  was  as  follows  : — 

'^  Because  the  offence  charged  by  the  indictment  against  the 
defendant  is  not  therein  described  with  sufficient  certainty — ^that  is 
to  say,  it  does  not  appear  of  what  species  was  the  book,  paper, 
writing  or  document  in  the  indictment  alleged  to  have  beeu 
altered  or  falsified,  or  to  have  had  certain  false  and  frauduleut 
entries  made  therein ;  neither  does  it  appear  what  was  the  falsif- 
cation  and  alteration  with  which  the  defendant  is  by  the  indict- 
ment intended  to  be  charged,  or  what  were  or  was  the  false  and 
fraudulent  entries  or  entry  alleged  to  be  made  in  the  book,  paper, 
writing  or  document  therein  referred  to.^' 

TVavers,  for  the  plaintiff  in  error. 

The  judgment  of  the  Court  below  must  be  reversed.  The 
indictment  was  bad  for  want  of  certainty. 

It  is  framed  upon  the  7th  sub-section  of  the  42nd  section  ot 
"  The  Debtors  and  Creditors  Act,  1862.'' 
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By  that  enactment  a  debtor  who  has  become  subject  to  the        ^^^ 
provisions  of  the  Act  is  declared  to  be  guilty  of  a  misdemeanour     Simpson 
"  if  he  shall,  after  the  petition  is  presented,  or  within  three  months  ^^^  ottbeh 
next  before,  with  intent  to  conceal  the  state  of  his  affairs,  or  to 
defeat  the  objects  of  the  law,  part  with,  conceal,  destroy,  alter, 
mutilate,  and  falsify,  or  cause  to  be  &c.,  any  book,  paper,  writing, 
or  security,  or  document  relating  to  his  property,  trade,  dealings, 
or  affairs,  or  be  privy  to  the  making  of  any  false  or  fraudulent 
entry  or  statement  in,  or  omission  from,  any  book,  paper,  document 
or  entry  relating  thereto. 

The  indictment  ought  to  give  distinct  and  certain  intimation 
to  the  defendant  of  the  unlawful  act  of  which  he  is  accused,  and 
the  offence  should  not  be  laid  in  the  alternative  or  disjoinder. 

In  Rex  V.  Middkhurst   (1  Bur.  398),  Lord  Mansfield  said,    \#oXFORu** 
"Upon  indictments  it  has  been  determined  that  an  alternative      \  (/p^^^/ 
charge  is  not  good,  as  '  forged  or  caused  to  be  forged,'   though 
one  only  need  be  proved  if  laid  conjunctively.'' 

So  in  Ex  parte  Pain  (5  B.  &  C.  251),  an  allegation  that 
certain  casks  were  of  the  sort  or  description  used,  or  intended  to 
be  used,  for  the  smuggling  of  spirits,  was  held  bad.  See  8  Inst. 
41,  and  the  case  of  H.  v.  Chapman,  in  Paley  on  Convictions  (5th 
Ed.  p.  212). 

J,  G.  Allan  contra. 

The  indictment  having  set  out  the  offence  in  the  words  of  the 
Statute,  and  the  defendant  having  pleaded  to  it,  the  conviction 
should  not  be  disturbed. 

The  7  Geo.  IV.  c.  64,  sec.  21,  enacts  that  when  an  offence 
charged  has  been  created  by  any  Statute,  the  indictment  shall, 
after  verdict,  be  held  sufficient,  if  it  describes  the  offence  in  the 
words  of  the  Statute.  Reg,  v.  Douglas  (18  Q.  B.  80)  was 
decided  upon  that  Statute,  and  the  information  laid  was  held 
sufficient,  because  it  followed  the  words  of  the  Statute. 

There  is  a  sufficient  averment  of  an  offence — good  upon 
demurrer — although  there  might  have  been  some  ground  for 
asking  for  particulars.     There  is  only  one  offence  stated. 

In  Nash  v.  The  Queen  (33  L.  J.  M.  C.  94),  though  there 
was  a  doubt  whether  a  count  did  not  charge  two  offences,  it  was 
held  good  after  verdict. 

Arnby,  C.J. — We  are  all  of  opinion  that  there  is  error  on  this 

record — in  this  respect,  at  all  events,  that  the  indictment  does  not 

contain  those  reasonable  particulars  which  the  prosecutor  should 
VOL.  I.— Pabt  3.  39 
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1869        have  given  to  the  person  charged  with  the  misdemeanour.    Therc- 
SiMFflON     fore^  unless  the  error  is  cured  by  the  person  having  pleaded  OTer, 
^     ^*  the  matter  is  too  plain  for  argument.     It  would  be  letting  iu 

a  looseness  of  pleading  which  would  embarrass  the  Courts  in  trials 
of  this  kind  if  this  indictment  were  upheld.     Supposing  a  member 
of  a  large  firm,  like  that  of  Overend,  Gumey,  and  Co.,  were 
charged  merely  with  falsifying  a  book,  paper,  writing,  or  document, 
without  further  defining  it,  would  that  be  sufficient  ?     Certainly 
not.     Again,  supposing  a  man  has  forged  a  will,  is   an  allegation 
that  he  did  so,  alone,  enough  to  put  in  the  indictment  ?     Clearly 
not.     So  in  cases   of  housebreaking  and  larceny,  it  would  not 
be  enough  to  allege  that  the  accused  broke  and  entered  into  a 
dwelling-house  and  stole  goods  :   you  must  state  the  particular 
house  and  goods.     In  false  pretences  also,  you  must  state  the  false 
pretences.     Then  comes  the  question.  Is  this  matter  cured  bf 
7  Geo.  IV.  c.  64,  sec.  21  ?     For  my  own  part,  I  felt  a  little  doubt 
about  the  matter ;  but  now  I  see  no  reason  to  differ  from  the  rest 
of  the  Court  on  that  point ;   and  I  see  a  distinction  between  an 
ordinary  verdict,  without  demurrer,  and  a  case  in  which  there  has 
been  a  demurrer  and  judgment  given  on  it,  and  then  after  plea^ 
verdict,  and  conviction,  the  defendant  brings   error.     Thus  tie 
case  rests  not  upon  the  judgment  on  the  conviction,  but  upon 
the  judgment  on  the  demurrer. 

Johnston,  J. — I  can  have  no  doubt  whatever  that  the  indict- 
ment in  this  case  is  bad  for  uncertainty;  though  I  am  not 
prepared  to  say  that  the  learned  Counsel  for  the  plaintiff  bas 
established  the  point  that  it  is  also  bad  in  respect  of  its  charging 
the  offence  in  the  alternative.  We  must  not  forget  that  we  are 
dealing  with  this  as  a  matter  of  error  on  the  whole  record ;  and  on 
that  it  appears,  not  merely  that  there  was  a  plea,  verdict,  and  con- 
viction, hut  that  there  was  a  demurrer  to  the  indictment,  on  the 
ground  of  its  want  of  certainty.  Now  we  are  of  opinion  that  the 
demurrer  ought  to  have  been  allowed  on  that  ground.  I  do  not 
think  it  would  have  been  a  good  answer  to  say  that  under  the 
Statute  of  Geo.  IV.,  a  verdict  could  cure  the  error.  There  might  be 
deficiencies  in  an  indictment  which  would  be  cured  by  verdict, 
but  I  am  not  aware  of  any  deficiency,  such  as  would  ordinarily  be 
a  good  ground  for  a  general  demurrer,  that  could  be  so  cured. 
The  rationale  of  the  thing,  so  far  as  one  can  speculate  upon  it,  i^ 
this  :  That  the  Statute  of  Geo.  IV.  meant  to  affirm  this  doctrii:e, 
that  a  party  shall  not  willingly  and  knowingly  take  advantage  ui 
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a  certain  sort  of  objection  to  an  indictment^  which  might  be  taken  on        1869 

demurrer^  after  going  on  and  taking  his  chance  of  an  acquittal^  taking     Simpsok 

the  objection  which  he  might  have  taken  at  first  as  a  substantive  ^^^  oxtebn 

one.     It  must  be  held  in  such  a  case  that  the  party  pleading  and 

going  to  trial  must   admit  that  he  has  sufficient  knowledge  of 

the  act  to  which  the  indictment  is  directed^  and  therefore  he  is 

not  put  in  peril  in  respect  of  vagueness.     But  that  doctrine  can- 

not  with  anything  like  justice  be  applied  to  a  case  where  a  person 

in  the  first  instance  protests  against  being  called  upon  to  answer 

to  the  indictment  because  it  is  too  vague.     Judgment  having  been 

given  against  him  on  that  pointy  his  only  course  was  to  bring 

error ;  and  it  is  not  an  answer  that  because  he  is  obliged  to  plead 

over^  the  verdict  should  be  held  to  cure  the  error.     It  is  a  matter  of 

importance  to  understand  when  it  is  sufficient  to  state  an  offence 

in  the  words  of  a  particular  statute ;  but  I  do  not  think  it  can  be 

held  sufficient  in  any  case  to  use  the  words  of  a  statute  unless 

they  direct  the  attention  of  the  party  to  some  particular  act ;  the 

doctrine  being  that  there  should  be  certainty  as  to  time^  place^  and 

character  of  the  act^  in  order  to  give  information  to  the  accused. 

Ward,  J. — It  appears  to  me  that,  in  order  to  frame  an  indict- 
ment properly  under  this  Statute,  the  prosecutor  would  have  to 
use  precisely  the  same  particularity  as  in  respect  to  forgery  under 
the  old  Statutes.  It  was  absolutely  necessary  that  the  instrument 
should  be  set  forth  fully,  and  here  the  alteration  and  falsification 
should  be  fully  specified. 

Gresson,  J. — I  am  clearly  of  opinion  that  the  indictment  is 
bad.  I  did  entertain  the  idea  that  it  might  not  be  bad,  the  offence 
being  the  creature  of  the  Statute,  and  the  words  of  the  Statute 
having  been  followed.  I  think,  however,  when  one  considers  the 
general  principles  which  have  been  stated  by  the  Court,  that  argu- 
ment can  have  no  avail. 

Judgment  of  the  Court  below  reversed. 


KEGINA  V.  ALFRED  GEOBaE  MANTHEL.  11^  Kov. 

FaUe  Pretence* — MatifiecUion  of  unauthwrUed  act, 

A  pretence  by  the  priaoner  that  he  had  authority  to  receive  xnoneyB  on  behalf  of 
the  prosecutor,  false  at  the  time  when  made,  is  a  false  pretence  -under  the  Larceny 
Act,  although  the  prosecutor  afterwards  treated  the  prisoner  as  his  debtor,  and 
gaTd  him  time  to  pay,  and  exonerated  the  original  debtor. 

Case  stated  for  the  opinion  of  the  Court  of  Appeal,  by  direction 
of  Johnston,  J. : — 


V. 

^Iakthgl. 
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1809  A  prisoner  named  Alfred  George  Manthel  was  tried  before  me 

BsoiKA      at  a  Circuit  Court  of  the  Supreme  Court  of  New  Zealand,  at 
Wellington^  on  the  1st  day  of  September^  1869^  on  an  indictment 
which  stated  that  Alfred  George  Manthel^  on  the  20th  day  of 
Aprils  1869^  unlawfully^  knowingly^  and  designedly^  did  falsely 
pretend  to  one    Jesse  Milner  that  he  the  said   Alfred  Geoi^ge 
Manthel  was  then  authorized  to  receive  payment  of  moneys  dne 
to  one  Frederick  Augustus  Krull^   trading  under  the  style  of 
Krull  and  Company ;  by  means  of  which  said  false  pretence  the 
said  Alfred  George  Manthel  did  then  unlawfully  obtain  from  the 
said  Jesse  Milner  the  sum  of  £4  of  the  moneys  of  the  said  Jesse 
Milner^  with  intent  thereby  to  defraud;  whereas  in  truth  and  in 
fact  the  said  Alfred  George  Manthel  was  not  then  to  receiTC  pay- 
ment of  moneys  due  to  the  said  Frederick  Augustus  Krull^  as  he 
the  said  Alfred  George  Manthel  then  well  knew,  to  the  great 
damage  and  deception  of  the  said  Jesse  Milner^  to  the  evil  example 
of  all  others  in  the  like  case  offending  against  the  form  of  the 
Statute  in  such  case  made  and  provided^  and  against  the  peace  of 
our  Lady  the  Queen  her  crown  and  dignity. 

The  evidence  given  was  as  follows : — 

Frederick  Augustus  Krull :  '^  I  am  a  merchant  at  WellingtOD, 
trading  under  the  firm  of  Krull  and  Company.  1  have  known  the 
prisoner  for  about  two  years.  He  has  been  employed  on  my  behalf 
to  sell  goods  on  commission.  He  was  authorized  to  receive 
moneys  on  my  behalf  up  to  the  beginning  of  January.  I  then 
gave  him  notice  not  to  collect  any  moneys^  and  I  sent  an  intima- 
tion to  our  customers.  I  know  Jesse  Milner.  He  had  no  trans- 
actions with  me  before  June.  He  had  some  in  April.  He  bought 
some  Geneva  through  the  prisoner.  I  never  received. payment  for 
any  goods  from  Mr.  Milner.'' 

Cross-examined  by  Mr.  Allan:  '' Prisoner  in  Janiuury  was  not  in 
our  firm.  He  did  not  collect  for  commission.  He  was  a  broker 
on  conunission.  He  did  not  say  to  me  in  January  that  it  ^^ 
scarcely  possible  to  refuse  the  money,  as  there  were  customers  irbo 
so  much  identified  him  with  the  firm  of  Krull  that  they  looked  to 
him  only.  He  said  nothing  like  it.  Such  an  identification  wonli 
have  frightened  me.  I  did  not  say  that  in  such  cases  he  mig^^ 
receive  the  money.  Nothing  of  the  sort  happened.  I  refiised  to 
authorize  him  to  collect  any  more  moneys.  He  continued  to  act  as 
commission  agent  after  that.  I  charged  the  prisoner  on  the  7ti) 
June.     I  think  he  once  received  £1  for  a  box  of  cigars,  which  he 
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paid  up  at  once.  (This,  dated  10th  February,  is  in  my  own  writing.)        1869 
I  cannot  say  who  paid  that.    It  is  my  signature.     I  cannot  say      Bbgiha 
whether  I  received  it  by  the  post.     He  was  not  authorized  to  receive    .,  ^* 

.  .  .  Makthbl. 

it.     He  may  have  sent  it  by  Cemino.     When  he  was  authorized, 

he  signed.     Cemino  had  notice,  and  if  he  sent  money  by  Manthel 

I  received  it.     He  only  solicited  custom  for  me.    To  tbe  best  of 

my  knowledge,  I  told  him  not  to  act  any  more  for  me.     I  cannot 

say  whether  he  bought.     He  gave  me  a  bill  of  sale  for  a  specific 

purpose,  which  terminated  26th  April.    A  dishonoured  bill  on  a 

bankrupt  estate  was  given  at  the  same  time  as  the  bill  of  sale.     He 

proposed  that  I  should  hold  the  bill  of  sale  and  other  bills,  which 

had  been  given  for  another  purpose,  to  secure  the  payment  of  what 

he  had  received  from  Milner.    I  refused  to  do  so.    The  prisoner 

sold  the  goods  under  the  bill  of  sale.     He  offered  me  that  he 

would  work  it  off  in  commission.     I  said  I  would  have  nothing  to 

do  with  that.  I  gave  him  three  days  to  clear  it  off,  if  he  liked.  That 

was  in  June.     I  lihowed  him  the  receipt;  he  admits  it.     I  have 

never  asked  Milner  for  the  money.     I  put  it  down  to  Mr.  MantheFs 

account.    Information  12th  August.    I  asked  Mr.  Milner  to  come 

and  give  evidence.     I  think  I  mentioned  to  the  prisoner  that  I 

intended  to  enforce  the  bill  of  sale.    The  bill  due  in  July  was  not 

then  paid.*' 

Jesse  Milner:     '^I   am  a  publican,  residing  in  Wellington. 

I  keep  the  Cricketers'  Arms.     I  know  the  prisoner.    I  have 

purchased  goods  from  KjuII  and  Co.  through  him.     I  received 

this  document  (invoice)  per  carman,  when  he  brought  the  goods 

mentioned  in  it : — 

Wellington,  New  Zealand,  7th  April,  1869. 
Mr.  J.  MiLKBB,  boaght  of  Kauix  and  Co., 

Merchants,  Commiaaion  Agents,  and  General  Importers. 

£   8.    d. 
One  case  Geneva,  twenty  bottles,  788 8  18    0 

Two  cases  brandy,  eOs 6    0    0 

£    8.   d.  E.  &  O.  E.  £9  18    0 

April  20th,  by  cash  .,.4    0    0  

„     27th,       „        ...    4    0    0 
„    .SOth,       „         ...     1  18    0 


£9  18    0  (Stamp.) 

Beceived  payment. 

A.  G-.  Maitthbl, 

Pro  Kbvll  and  Co. 

I  paid  the  amount^  £A,  on  the  20th  April.     I  paid  that  to  the  pri- 
soner.   I  got  a  receipt  afterwards  from  Manthel.   The  handwritings 
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Manthei. 
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1869        receipt,  dates,  and  amounts,  are  ManthePs.    When  I  paid  £4  he 
Bboina      called,  asking  if  I  wanted  any  more  goods,  and  whether  I  ooold  pay 
him  what  I  had  received.     I  said,  "  Yes/'  and  I  paid  him  £4  ou 
that  occasion.     I  cannot  say  he  said  anything  about  Mr.  Kmll  at 
the  time.^' 

Cross-examined  by  Mr.  Allan :  "  I  did  not  say  '  I  suppose  you 
have  come  for  the  money.'  He  did  not  answer  then,  or  on  any 
other  occasion,  that  he  would  send  Cheeseman  to  me.  Cheeseman's 
name  was  never  mentioned  in  my  place  between  me  and  Manthel. 
I  did  not,  on  that  or  any  occasion,  offer  to  pay  the  money  without 
first  being  asked.  He  never  asked  me  for  any  money  but  what  was 
due  to  Krull.'' 

Mr.  J.  Oordon  Allan,  for  the  pjisoner,  submitted  that  there  was 
no  evidence  of  the  false  pretence,  as  laid ;  that  the  prosecutor 
having  treated  the  matter  as  a  debt,  having  given  the  prisoner 
credit  in  his  books,  and  having  given  him  three  days  to  pay,  had 
ratified  the  act  of  the  prisoner  in  receiving  the  money^  and  so 
got  rid  of  the  false  pretence. 

I  held  that  no  ratification  could  arise  unless  the  terms  offered 
had  been  accepted  and  acted  on ;  and  that  even  if  they  had  been, 
it  seemed  to  me  doubtful  whether,  the  offence  once  having  been 
completed,  condonation  could  remove  it.  I  intimated,  however, 
that  I  would  reserve  the  point,  if  necessary. 

Mr.  Allan  addressed  the  jury  for  the  prisoner. 

In  summing  up,  I  told  the  jury  that  no  such  ratification  was 
proved  as  would  get  rid  of  the  original  offence.  That  if  the  pre- 
tence laid  in  the  indictment  was  proved,  and  proved  to  be  false, 
and  it  was  proved  that  the  prisoner  got  the  money  by  it,  they 
ought  to  find  him  guilty.  The  jury  found  the  prisoner  guilty. 
I  postponed  the  sentence  until  the  next  sittings,  directing  that  the 
prisoner  should  be  admitted  to  bail^  on  terms  which  were  not 
fulfilled. 

The  question  for  the  Court  of  Appeal  is,  whether  my  ruling 
to  the  jury  was  correct  or  not.   . 

Alexander  J.  Joh^'ston. 

J.  Gordon  Allan,  for  the  prisoner,  contended,  although  there 
is  no  case  directly  on  this  point,  that  as  the  prosecutor  had  by  his 
subsequent  conduct  shown  his  willingness  to  treat,  and  had 
treated,  the  payment  to  the  prisoner  as  a  payment  exonerating  the 
party  paying,  and  to  his  own  credit,  he  could  not  after  that  treat 
the  case    as  one  of  a  false  pretence  by    the    prisoner.    The 
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statement  might  be  false  at  the  time^  and  yet  it  might  cease        1869 
to  be  false  in  consequence  of   the  action  of   the  prosecutor,      hbgina 
The  prosecutor  in  fact  discharged  Milner^  the  original  debtor^  r. 

and  looked  to  Manthel  for  the  money^  as  having  been  received  by 
him  by  authority  of  the  prosecutor. 

In  Lythgoe  v.  Vernon  (5  Hurl  &  Norm.  180),  it  was  held 
that  the  owner  of  goods  who,  after  a  tortious  sale  of  them,  waived 
the  conversion,  and  claimed  the  proceeds  of  the  sale,  part  of  which 
was  paid  to  him,  could  not  afterwards  treat  the  seller  as  a  wrong- 
doer, and  maintain  trover  against  him. 

Arney,  C.J. — The  Court  are  fully  satisfied  that  the  ruling  of 
the  learned  Judge  in  the  Court  below  in  this  case  was  quite  cor- 
rect.    The  only  part  of  that  ruUng  which  we  have  to  consider  is 
that  wherein  the  learned  Judge  told  the  jury  that  no  such  ratifica- 
tion was  proved  as  would  get  rid  of  the  original  offence,  assuming 
that  the  jury  found  that  such  offence  existed.     Two  questions  are 
involved :     First,  whether  there  can  be  a  ratification  of  an  offence 
such  as  this — the  obtaining  money  under  false  pretences — which 
shall  purge  the  offence  in  law ;  and  secondly,  assuming  that  there 
can  be  such  a  ratification,  then,  was  there  such  in  this  case  ?     I 
almost  fail  to  apprehend  the  first  point.     I  have  not  yet  heard  of 
any    authority    affecting    criminal    cases    that    would  establish 
the  principle  that  where  a  person   has  once  been  guilty  of  a 
criminal   offence,   the   person    whose    rights   of   property    have 
been  invaded  can  by  his    indulgence  purge  that  offence  and 
change  the  character  of  it  into  a  civil  debt.     But,  even  if  there 
could  be  such  a  principle,  then  in  my  opinion  no  such  ratification 
has  been  proved  in  this  case.     The  evidence  adduced  to  support 
that  argument  is  the  statement  of  the  prosecutor,  Krull,  who 
manifested  indulgence  to  the  prisoner,  and  allowed  him  to  pay  the 
money  off  if  he  could.     It  never  was  paid  off,  in  fact  j  and  if  the 
payment  could  have  formed  a  ratification  on  the  part  of  Krull, 
so  as  to  purge  the  offence,  it  never  took  place.     The  mistake  of 
the  whole  argument  is,  that  it  assumes   that   a  matter  which 
amounts  to  an  offence  in  law  is  a  matter  of  which  it  was  within 
the  power  of  the  prosecution  to  alter  the  character.     It  might 
certainly  have  been  put  before  the  jury  that  this  was  an  error,  and 
that  Manthel  received  the  money  in  mistake  j  but  really  there  was 
nothing  upon  the  evidence  to  justify  them  in  assuming  anything 
of  the  kind.    It  cannot  possibly  be  said  that  what  is  called  the 
offence  of  false  pretences  can  be  purged  by  the  party  whose  pro- 


V. 
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1869        perty  has  been  obtained  adopting  the  act  of  the  individual^  and 
BsaiirA      allowing  him  to  pay  off  the  money.     Nor^  if  it  could  be  so,  is 
there  anything  to  show  that  it  was  so  here.    The  convictioii  must 
therefore  be  confirmed. 

Gresson^  J. — I  fully  concur  in  the  views  of  His  Honor  the 
Chief-Justice.  There  is  no  doubt  that  what  a  jury  find  to  be 
obtaining  by  false  pretences  cannot  be  altered  by  anything  done 
by  the  person  whose  property  is  invaded.  It  might  be  a  veir 
different  question  if  the  action  was  a  eivil  action  between  the 
prosecutor  and  the  other  person.  Then  indeed  the  well-known 
maxim  in  regard  to  ratification  might  be  adduced  in  aid  of  the 
prisoner,  but  it  cannot  in  any  way  apply  to  the  present  case. 

SiCHMONP,  J. — I  also  consider  that  the  doctrine  that  ratifies- 
is  equivalent  to  command,  cannot  be  applied  to  the  present  case. 
The  offence  here  consists  of  three  things :  First,  that  Manthd 
did  falsely  hold  himself  out  as  the  agent  of  Krull ;  second,  that 
he  did  thereby  obtain  money  by  that  pretence  from  Milner,-  and, 
third,  that  he  thereby  committed  fraud.  Now,  granting  for  a 
moment  that  Krull  might  ratify  what  only  concerned  himself, — 
that  he  might  have  retrospectively  adopted  this  pretended  agency 
which  was  set  up  on  the  prisoner's  behalf, — still  it  is  to  my  mind 
quite  plain  that  it  was  not  in  his  power  to  condone  the  attempt  to 
defraud,  which  was  an  integral  part  of  the  case.  A  case  might  be 
put  in  which  he  was  not  the  person  defrauded.  Then  it  is  assumed 
that  Krull  was  the  only  person  defrauded,  but  it  is  very  often  the 
person  from  whom  the  money  is  obtained  who  is  the  person  whom 
it  is  attempted  to  defraud.  I  hold  with  the  rest  of  the  Court  that 
the  doctrine  of  ratification  does  not  extend  to  criminal  cases,  and 
therefore  the  conviction  is  plainly  good. 

Ward,  J. — I  concur  in  the  judgment  of  the  other  members  of 
the  Court.  I  cannot  see  how  it  is  possible  to  ratify  the  obtaining 
money  under  false  pretences.  In  the  case  of  embezzlement,  where 
the  person  charged  was  treated  as  a  debtor,  that  only  went  to  show 
the  capacity  in  which  he  originally  received  the  money,  and  was 
not  a  ratification  of  the  crime.  I  consider  that  the  conviction  is 
good. 

Johnston,  J. — I  cannot  say  I  had  any  substantial  doubt  in 
my  mind  when  this  case  came  before  me.  Still,  I  am  always 
anxious  that  a  point  raised  by  counsel  should  have  full  con- 
sideration; and  therefore,  on  the  persistent  application  of  the 
learned  counsel  for  the  prisoner,  I  reserved  this  point  in  the  hope 
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that  he  might  find  some  authority  or  argument  in  the  meantime        1869 
bearing  upon  the  case.     I  must  say,  however,  that  a  repetition  of     Regina 
the  one  argument  without  authority  is  not  of  sufficient  weight  to 
alter  my  opinion,  and  therefore  I  consider  that  the  judgment  of 
the  Court  below  must  be  maintained. 

Conviction  affirmed. 


p. 
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REGINA  V.  CHARLES  FLETCHER.  ^^^^  -^Q^- 

Larceny  htf  Bailee — Cheque — Evidence. 

At  the  request  of  the  prosecutor,  a  public  servant,  the  prisoner  had  on  several 
occasions  presented  to  the  Sub-Treasurer  a  salary-abstract  for  the  prosecutor's 
monthly  salary,  and  had  obtained  a  cheque  for  the  amount,  and  cashed  such  cheque 
for  the  prosecutor  at  the  bank.  On  one  occasion  the  prisoner  (as  the  case  alleged) 
converted  the  cheque  to  his  own  use. 

Seldt  that  there  was  sufficient  evidence  to  support  an  indictment  for  larceny  of 
the  cheque  by  a  bailee. 

The  following  case  was  reserved  by  Arney,  C.  J.,  for  the  opinion 
of  this  Court  under  "  The  Court  of  Appeal  Act,  1862,''  sec.  69  :— 
The  prisoner  was  convicted  on  two  counts  of  an  indictment 
charging  him  with — 

1.  Larceny  as  bailee  of  a  cheque. 

2.  Simple  larceny  of  such  cheque. 

The  prosecutor  was  the  keeper  of  the  Tiri  Tiri  Lighthouse,  and 
on  the  3rd  December,  1868,  commissioned  the  prisoner  (without 
reward  for  that  service)  to  receive  his  (prosecutor's)  monthly 
salary  for  him  at  the  Sub-Treasury,  and  to  deposit  the  same  at  his 
(prosecutor's)  account,  at  the  Bank  of  New  South  Wales. 
Prisoner  undertook-  to  do  so ;  and  prosecutor  handed  to  prisoner 
the  usual  pay-abstract  of  salary,  together  with  the  usual  printed 
"  form  "  of  authority  to  receive,  duly  filled  in  and  signed  by  the 
prosecutor,  without  which  formal  authority  the  Sub-Treasurer 
never  pays  any  salary  to  any  agent  of  the  officer  entitled.  Salaries 
are  always  paid  by  cheque.  Prisoner  presented  the  abstract  and 
form  at  the  Treasury,  and  signed  a  receipt  in  the  margin  of  one  of 
the  documents,  whereupon  the  Acting  Paymaster  gave  him  a 
cheque  on  the  Bank  of  New  Zealand,  payable  to  a  number,  for  the 
amount  of  the  salary. 

Prisoner  had  twice  or  thrice  before  received  the  month's  salary 

of  the  prosecutor  for  him,  by  a  similar  course  of  business.     On 

this    (second)    occasion  he  fraudulently  converted  the  cheque  to 

his  own  use,  viz.,  by  cashing  the   same  at  the  Bank  of  New 
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1^^        Zealand  and  purloining  the   proceeds.    The  priaoner  was  not 
Broika      defended  by  counsel.     The  jury  found  him  guily.     I  respited  the 
judgment^  and  have  since  liberated  the  prisoner  on  bail. 

The  question  upon  which  I  desire  the  opinion  of  the  Court  of 
Appeal  is^  whether  the  prisoner  could  in  law  be  deemed  a  biulee 
of  a  cheque  which  had  never  come  into  the  prosecutor^s  actual 
possession. 

The  case  having  come  on  for  hearing,  no  counsel  appeared  on 
either  side. 

Johnston^  J. — ^The  only  question  left  for  us  by  the  case,  as  I 
understand  it,  is  whether  there  was  any  bailment  proved  to  bring 
the  case  within  "  The  Larceny  Act,  1867/'  section  3.  The  case 
finds,  as  a  matter  of  fact,  that  the  prisoner  fraudulently  converted 
the  cheque^  to  his  own  use.  I  think  there  was  a  bailment, 
within  the  meaning  of  the  Act,  to  the  prisoner  on  behalf  of  the 
prosecutor,  and  that  the  fraudulent  conversion  of  it  to  the  prisouer's 
own  use  is  a  larceny  under  the  Act. 

Oresson,  J.,  Richmond,  J.,  and  Ward^  J.  concurred. 

Arney,  C.J. — I  had  doubt  about  the  question  at  the  time; 
but  I  am  now  quite  satisfied  that  the  conviction  was  right.  1 
think  the  case  of  Reg.  v.  Bunkall  (33  L.  J.  M.  C.  75),  supports 
that  view. 

Conviction  affirmed. 


lUh  Nov,  EECHNA  v.  ALICE  MORECOME. 

Evidence f  Primary  or  Secondary — Bueineee  Liceme  under  *'  Gold  Fielde  Aety  1866." 

**  The  Gold  Fields  Act,  1866/'  sec.  68,  empowers  Wardens  to  hear  complaints  of 
encroachments  made  bj  persons  holding  licenses  under  the  Act,  and  section  112  pro- 
yides  that  no  person  shall  be  enabled  to  proceed  in  any  of  the  Courts  under  the  Act 
for  certain  matters  unless  he  holds  a  license  under  the  Act. 

The  prisoner  was  indicted  for  peijury  on  the  hearing  of  a  complaint  made  by  ber 
to  the  Warden's  Court. 

Heldy  that  a  statement  bj  the  Clerk  to  the  Warden's  Court,  that  he  had  in  the 
regular  course  of  his  official  duty  issued  a  business  license  to  the  prisoner  a  few  dfl.^< 
before  the  hearing,  was  admissible  evidence  to  prove  that  she  was  within  the  juri£di^ 
tion  of  the  Court,  without  the  production  of  the  license  itself. 

The  following  case  was  stated  by  Richmond^  J.^  for  the  opinion 
of  this  Court,  under  the  provisions  of  '^  The  Court  of  Appeal  Act, 
1862/'  sec.  69  :— 

*  The  Court  did  not  consider  the  question  open,  on  the  case,  whether  the  fB<^ 
showed  a  conversion  of  the  cheque,  and  not  rather  a  use  of  the  cheque  according  ^^ 
the  bailment,  and  a  fraudulent  appropriation  of  the  prooeedi. 
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Case.  186^ 


Alice  Morecome  Tras  tried  and  convicted  before  me  at  the  Circuit      reoina 
Court,  held  at  Nelson,  on  the  14th  day  of  November,  1868,  on  „    "• 
an  indictment  for  perjury,  alleged  to  have  been  committed  by  her 
in  an  action  in  the  Warden's  Court  of  the  Nelson  South- West 
Gold  Field,  held  under  ''  The  Gold  Fields  Act,  1866/' 

It  appeared  in  evidence  that  the  prisoner  was  the  complainant 
in  an  action  in  the  Warden's  Court,  and  thereby  sought  to  recover 
possession  of  a  public-house  situate  within  the  said  gold  field. 

The  Clerk  of  the  Warden's  Court  was  called  as  a  witness  for 
the  prosecution,  and  deposed  that  he  had  himself,  in  the  regular 
course  of  his  official  duty,  three  or  four  days  before  the  hearing  of 
the  cause,  issued  to  the  prisoner  a  business  license  for  the  said 
gold  field,  either  for  a  year  or  for  half  a  year. 

This  evidence  was  objected  to  on  behalf  of  the  prisoner.  It 
was  argued  that,  under  sections  63  and  112"^  of  ''The  Gold  Fields 
Act,  1866,"  it  was  necessary,  in  order  to  found  the  jurisdiction  of 
the  Warden's  Court,  to  prove  that  the  prisoner,  either  at  the  time 
when  the  alleged  right  of  action  first  accrued,  or  at  latest  at  the 
time  of  the  hearing,  was  the  holder  of  a  business  license,  and  that 
the  primary  evidence  of  the  existence  of  such  license  was  the  license 
itself.  It  being  admitted  on  behalf  of  the  prosecution  that  no 
notice  to  produce  the  original  license  had  been  served,  it  was  con- 
tended that  the  evidence  of  the  Clerk  to  the  Warden's  Court  was 
secondary  evidence  of  the  contents  of  the  license,  and  therefore 
inadmissible. 

I  allowed  the  evidence  to  go  to  the  jury,  intimating  that  I 
should  reserve  the  question  raised  by  the  objection. 

*  The  6drd  section  proyides  that  "  It  shall  he  lawfal  for  any  such  Warden,  upon 
the  complaint  of  any  person  holding  the  miner's  right,  or  any  license  or  lease  under 
the  provisions  of  this  Act,  that  any  other  person  has  encroached  upon  the  claim  of 
the  complainant,  to  inrestigate  the  matter  of  such  complaint,  and  to  inquire  into  the 
case,  and  upon  Tiew  or  upon  the  oath  of  any  witness  to  determine  the  same  in  a  sum- 
maxy  way. 

Section  112  enacts:  "Notwithstanding  anything hereinhefore  contained,  no  person 
shall  he  entitled  to  institute  proceedings  in  any  Court  holden  under  this  Act,  or  in  any 
other  Court,  to  recover  possession  of  any  land  which  such  person  is  entitled  to,  or  is 
entitled  to  occupy  by  virtue  of  the  provisions  of  this  Act,  or  of  any  share  in  such  land, 
or  to  recover  damages  for,  or  to  restrain  the  occupation  of  or  encroachment  upon  such 
land  or  any  part  thereof,  or  obtain  any  relief  as  tenant  in  common,  joint  tenant,  co- 
partner or  co-adventurer„  or  to  recover  any  interest  or  part  interest  in  any  water-raoe, 
dam,  or  reservoir,  unless  such  person  shall  have  been  the  holder  of  a  mining  or  agri- 
cultuzal  lease,  business  license,  or  miner's  right  at  the  time  when  his  alleged  title  to 
recover  such  possession  or  damages  or  interest,  or  to  obtain  such  relief,  first  arose  or 
accrued." 
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18G9  Upon  the  jury  finding  the  prisoner  "  Guilty/'  I  postponed 

jjgQjjf^      judgment  until  the  Circuit  Court  to  be  held  at  Nelson  next  after 
«•  the  then  next  sittings  of  the  Court  of  Appeal,  and  admitted  the 

prisoner  to  bail  m  the  meantime. 

The  question  for  the  opinion  of  the  Court  of  Appeal  is,  whether 
the  objection  taken  on  behalf  of  the  prisoner  is  good  in  law. 

The  case  came  on  for  hearing  in  the  Court  of  Appeal,  llth 
November,  1869;  but  no  counsel  appeared  on  either  side. 

Arney,  C.J. — I  am  of  opinion  that  this  evidence  was  weU  re- 
ceived, and  that  the  evidence  as  to  the  license  did  not  amount  to 
secondary  evidence  of  the  contents.     By  the  63rd  section  of ''  The 
Gold  Fields  Act,  1866,^'  jurisdiction  is  given  to  Wardens  of  Gold 
Fields,  upon  the  complaint  of  any  person  holding,  among  other 
things,  a  license  under  the  provisions  of  the  Act,  that  any  person 
has  encroached  upon  the  claim  of  the  complainant,  to  investigate 
the  matter  of  such  encroachment,  and  do  justice  between  the 
parties.     This  complaint,  I  am  of  opinion,  did  come  within  the 
63rd  section ;  and  therefore  this  was  a  judicial  proceeding  before 
the  Warden.     But  the  112th  section  puts  a  personal  disabilitr 
upon  any  person  to  sue  in  that  Court  who  has  not  fulfilled  certain 
conditions.     He  cannot  institute  proceedings  ''  unless  such  person 
shall  have  been  the  holder  of  a  mining  or  agricultural  lease,  busi- 
ness license,  or  miner's  right  at  the  time  when  his  alleged  title  to 
recover  such  possession,  or  damages,  or  interest,  or  to  obtain  such 
relief,  first  arose  or  accrued.'^     Now,  the  words    '*  holder  of  a 
business  license''  are  interpreted  in  the  2nd  section :     "  The  words 
'  holder  of  a  miner's  right '  or  '  holder  of  a  business  license,'  shall 
mean  the  person  in  whose  favour  the  same  respectively  shall  hare 
been  issued."   What,  then,  is  a  business  license  ?    It  is  a  document 
of  which  the  form  is  given  in  the  schedule  of  the  Act,  and  it  is  to 
be  issued  by  the  officer  having  fiuthority  to  issue  such  documents. 
That  officer  is  called  as  a  witness,  and  deposes  that  he,  in  the 
pegular  course  of  official  duty,  had  issued  the  business  license  on 
the  said  gold  fields  either  for  a  year  or  half  a  year.     I  think  that 
was  evidence  properly  received  to  show  that  this  person  was  the 
holder  of  a  business  license,  and  that  the  evidence  of  the  oiBcer 
went  to  the  fact  that  he  had  issued  the  business  license,  without 
going  into  the  contents  thereof.     He  could  only  give  one  license 
for  the  purposes  of  the  Act,  and  there  could  be  no  advantage  then 
in  going  into  the  contents  of  the  license.     I  think  the  evidence  of 
a  statutory  officer  on  such  a  point,  that  he  delivered  a  certain 
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statutory  document  in  the  course  of  his  official  duty,  may  well  be  18®^ 
adduced  by  him  without  producing  the  original  document.  There  begina 
is  a  point  that  arises  upon  the  question  of  whether  the  plaintiff 
could  have  had  a  place  in  the  Court  unless  she  proved  that  she 
was  the  holder  of  this  license  at  the  time  the  relief  was  asked  for. 
That  could  only  arise  in  the  course  of  evidence,  and  I  do  not  know 
that  it  was  necessary  to  produce  the  license  to  show  that  she  was 
the  holder  at  the  time.  That,  probably,  might  be  obtained  by 
cross-examination  of  the  holder  of  the  license  herself,  and  would 
not  estop  the  public  officer  from  swearing  that  on  a  certain  day 
he  issued  a  document  of  that  class,  namely,  a  business  license. 

Johnston,  J. — I  am  of  the  same  opinion  as  His  Honor  the 
Chief-Justice.  Looking  at  this  case  we  are  only  bound  to  give 
judgment  on  the  matter  reserved  by  the  learned  Judge  of  the 
Court  below,  which  is  merely  as  to  the  admissibility  of  the 
evidence  ;  but  in  looking  whether  the  evidence  is  admissible  or 
not,  one  sees  the  condition  and  status  of  the  Court  with  regard  to 
the  commission  of  the  offence  of  perjury.  In  the  63rd  section  of 
"  The  Gold  Fields  Act,  1866,''  we  find  these  words  :  [He  read  the 
section] .  Now,  no  doubt,  it  appears  upon  the  face  of  these  pro- 
ceedings that  the  particular  sort  of  suit  in  this  case  was  one 
respecting  an  encroachment  such  as  is  described  in  section  112; 
and  that  section  states  in  very  strong  language,  ''  that  notwith- 
standing anything  hereinbefore  contained,  no  person  shall  be 
entitled  to  institute  proceedings  in  any  Court''  unless  such 
person  shall  be  the  holder  of  a  license  at  the  time  when  his  alleged 
title  to  recover  such  possession,  fee,  accrued.  Now,  as  I  read  these 
two  sections  together,  they  must  mean  this  :  If  the  holder  of  a 
miner's  or  business  license  goes  to  the  Warden  and  complains,  the 
Warden  has  to  investigate  the  complaint ;  but  if  it  turns  out  in 
the  course  of  investigation  that  the  complainant  did  not  hold  such 
a  license  at  the  time  the  action  accrued,  it  shall  be  deemed  that 
notwithstanding  the  63rd  section  the  party  had  no  right  to  initiate 
proceedings.  But  it  does  not  follow  that  the  proceedings  up  to 
that  time  were  not  coram  judice,  just  as  in  Magistrates'  Courts 
where  title  to  land  or  other  matters  arise,  if  it  turn  out  that 
the  matters  are  not  within  the  jurisdiction,  that  does  not  pre- 
vent the  proceedings  up  to  that  time  being  coram  judice. 
The  question  to  decide  here  is  then,  whether  this  person  who 
came  before  the  Warden  and  took  her  oath  upon  the  subject, 
was  or  was  not   a  holder  of  a  license  under  the  Act.      The 
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1869  objection  naturally  made  is^  that  the  license  not  having  been  prt>- 
Bs&TKA  daced^  there  is  no  primary  evidence  to  show  it  was  a  liccDse 
according  to  the  Act.  But^  when  we  come  to  look  at  the  interpre- 
tation clanse^  we  find  that  there  is  a  definition  of  the  person  irbo 
shall  be  said  to  be  the  holder  of  a  license  under  the  Act ;  and  for 
the  purposes  of  the  63rd  section  what  we  have  to  inquire  is. 
whether  this  woman  who  came  and  forswore  herself  was  a  person 
coming  under  that  definition — whether  she  had  the  status  of  tbe 
holder  of  a  license  under  the  Gold  Fields  Act.  The  evidence  goes 
to  show  that  the  Clerk  to  the  Warden^s  Court  did,  in  the  regular 
course  of  his  duty,  issue  the  business  license.  Therefore  we  must 
take  it  that  he  had  authority  to  issue  it,  and  that  she  was  the  person 
to  whom  it  was  issued,  and  it  was  that  license  which  gave  her  a 
status  in  the  Court. 

Gresson,  J. — I  think  the  Clerk's  evidence  as  to  the  issue  of  tbe 
license  was  quite  sufiicient  to  show  that  the  Court  had  jurisdiction 
to  enter  upon  the  investigation. 

Ward,  J. — The  main  question  in  this  case  is  whether  the 
Warden  had  jurisdiction  to  investigate,  and  to  show  that  it  is 
necessary  to  inquire  whether  the  complainant  had  a  business 
license  or  not.  Now  it  is  evident  from  the  license  having  been 
issued — and  under  the  Act  it  must  have  been  for  a  longer  time 
than  from  its  issue  to  the  date  of  trial — and  not  being  transferable, 
it  was  sufiicient  to  give  the  Warden  jurisdiction.  I  must  say  that 
the  proceedings  having  been  instituted  by  the  person  herself^  the 
defence  appears  to  be  as  impudent  as  ever  was  set  up  in  a  Court  of 
Justice. 

Richmond,  J. — I  concur  in  the  opinion  of  the  other  members 
of  the  Court.  The  indictment  was  for  perjury  alleged  to  have  been 
committed  by  the  defendant  in  an  action  in  the  Warden^s  Court, 
in  which  she  was  plaintiff^,  and  this  was  met  by  the  objection  that 
it  was  not  shown  that  she  had  a  right  to  be  there — ^a  right  de- 
pending upon  her  holding  a  business  license  at  the  time  of  the 
complaint.  No  notice  was  given  for  the  production  of  the  docu- 
ment, and  any  other  evidence  as  to  her  holding  the  document  was 
objected  to  as  secondary  evidence  of  a  written  instrument.  I  hcM 
that  the  contents  of  the  business  license  were  here  in  no  wise 
under  consideration,  and  the  only  fact  to  be  proved  was  whether 
she  was  or  was  not  the  holder  of  a  business  license.  That  was,  I 
think,  sufficiently  proved  by  the  Clerk  of  the  Warden's  Court.  R 
is  to  be  observed  that  these  licenses  all  follow  a  certain  fonn, 
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and  shall  be  for  a  year,  a  half  year,  or  a  quarter  year.  Therefore  1869 
if  the  business  license  had  been  issued  to  her  at  all^  it  signified  not  beoika 
if  it  was  only  issued  for  a  quarter  of  a  year^  for  it  showed  that  her 
position  in  the  Court  was  that  of  a  license-holder.  It  is  to  my 
mind  much  like  the  issue  of  a  railway  ticket^  or  the  payment  of  a 
blink  note  over  a  counter  by  a  clerk.  In  such  cases  there  is  no 
doubt  that  the  proof  of  the  issue  of  the  written  document  is 
sufficient^  and  the  contents  are  not  in  question.  Another  objec- 
tion was  raised  of  perhaps  greater  difficulty^  and  that  was, 
that  the  person  was  not  a  holder  of  a  business  license  when  her 
alleged  right  of  action  first  accrued.  That  objection  was  raised 
under  the  112th  section  of  "The  Gold  Fields  Act,  1866,"  which 
disentitles  any  person  to  institute  proceedings  in  those  Courts, 
unless  at  the  time  they  are  holders  of  business  licenses,  a  very 
inconvenient  mode  of  expression ;  but  in  my  opinion  it  only  creates 
a  disability  on  the  party  suing.  On  ihe  whole,  I  am  well  satisfied 
that  the  conviction  should  be  upheld,  although  at  the  time  I 
certainly  had  some  doubt  upon  the  subject. 

Conviction  affirmed. 


HARDING-,  AITD  CBAWFOBD  (Trustee  of  the  Estate  of  Habdhtg,  2^ov.  8,  9. 

a  Bankrupt)  r.  HOOPEB  and  Anothsb.  

[IN  EREOK.] 

Bankruptcy  Acif  1867,  ss,  10,  84,  85,  ^e. — Annulling  Adjudication — Application 

by  party  interested. 

"  The  Bankruptcy  Act,  1867,"  s.  84,  enacts  that  after  adjudication  absolute,  the 
bankrupt  may  apply  to  annul  the  same  within  certain  times  ;  and  the  85th  section 
says  that,  subject  to  appeal  and  the  power  of  annulling  under  the  Act,  the  adjudica- 
tion is  to  be  conclusive. 

Heldf  that  the  85th  section  does  not  take  away  the  right  of  a  third  party 
interested,  to  apply  and  get  the  adjudication  annulled. 

Error  on  the  judgment  of  the  Supreme  Courts  Wellington  Dis- 
trict^ on  a  special  case.  The  following  were  the  material  parts  of 
the  case : — 

At  the  time  of  the  giving  of  the  bill  of  sale  hereinafter  men- 
tioned^ the  plaintiff  Joseph  Harding  was  carrying  on  the  business 
of  a  publican^  in  the  Nelson  Ale  Uouse^  in  the  City  of  Wellington^ 
and  was  in  possession  of  the  goods^  chattels^  and  effects  com- 
prised  in  the  said  bill  of  salcj  and  was  at  that  time  in  solvent 
circumstances. 
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1869  On  the  22nd  day  of  October,  1868,  he  executed  a  bill  of  sale, 

Haruino     which  was  duly  registered  under  "  The  Bill  of  Sale  Registration 
*'•  Amendment  Act,  1862."— [7%c  bill  of  sale  wan  to  secure  the  pay- 

ment of  a  debt  on  the  21st  January,  1869,  and  it  was  admitted  that 
Harding  had  made  default  in  the  payment.'] 

Joseph  Harding  continued  in  possession  of  the  goods  chattels 
and  eflfects  mentioned  in  the  above  bill  of  sale,  and  was  in  such 
possession  on  the  26th  day  of  April,  1869,  on  which  day  he  filed 
in  this  Court  a  declaration,  duly  attested,  that  he  was  unable  to 
meet  his  engagements  with  his  creditors. 

On  the  27th  day  of  April,  1869,  notice  of  the  said  declaration 
was  gazetted. 

Within  four  days  after  the  filing  of  the  said  declaration  of 
insolvency  he  didy  filed  in  this  Court  a  list  of  his  creditors  and 
property,  pursuant  to  section  50  of  "The  Bankruptcy  Act, 
1867.'' 

On  the  7th  day  of  May,  1869,  a  petition  was  presented  to  this 
Court  by  the  plaintiff  George  Crawford,  then  being  a  creditor  of 
the  said  Joseph  Harding,  for  a  sum  exceeding  £50,  praying  that 
the  said  Joseph  Harding  might  be  adjudged  bankrupt ;  and  ou  the 
said  7th  day  of  May,  1869,  an  order  of  adjudication  was  made 
upon  the  said  petition. — [7%e  adjudication  recited  that  Harding 
had  on  the  same  day  filed  a  submission  to  tJie  adjudication.] 

On  the  8th  day  of  May,  1869,  notice  of  the  said  order  of  ad- 
judication was  gazetted. 

On  the  14th  day  of  May,  1869,  a  meeting  of  the  creditors  of 
the  said  Joseph  Harding  was  held,  pursuant  to  the  said  order  of 
adjudication ;  and  at  such  meeting  the  plaintiff  George  Crawford 
was  chosen  trustee  of  the  estate  and  effects  of  the  said  Joseph 
,  Harding,  and  the  plaintiff  George  Crawford  thereupon  accepted 

the  said  trusteeship.  And  on  the  14th  day  of  May,  1869,  an 
order  was  made  by  the  said  Court  confirming  the  said  choice. 
—  \_Order  set  out.] 

On  the  18th  day  of  May,  1869,  notice  of  such  confirmation 
was  gazetted. 

At  the  time  both  of  the  filing  and  gazetting  of  the  declaration 
of  insolvency,  the  said  Joseph  Harding  still  continued  in  possession 
of  the  goods  chattels  and  effects  comprised  in  the  said  bill  of  sale, 
and  no  demand  had  previously  thereto  or  prior  to  the  6th  day  of 
May,  1869,  been  made  by  the  said  defendants,  of  the  said  goods 
chattels  and  effects,  nor  had  they  taken,  any  steps  for  reducing  tbe 
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same  into  possession  pursuant  to  the  powers  in  that  behalf  con-        ^^^ 
tained  in  the  bill  of  sale.  Hardino 

On  the  6th  day  of  May,  1869,  the  defendants  entered  upon  the 
premises  of  the  said  Joseph  Harding  and  took  possession  of  the 
said  goods  chattels  and  effects,  and  are  now  in  possession  of  the 
same,  and  have  refused  upon  request  to  deliver  the  same  to  the 
plaintiff  George  Crawford.  And  this  action  haa  been  commenced 
against  the  defendants  to  recover  possession  of  the  said  goods 
chattels  and  effects — ^the  defendants  having  before  the  con^nence- 
ment  of  the  action  given  notice  of  their  intention  to  apply  to  this 
Court  for  a  rule  to  show  cause  why  the  order  of  adjudication  should 
not  be  set  aside  on  the  grounds  stated  below. 

The  order  of  adjudication  is  not  under  appeal. 

The  defendants  contend  that  the  plaintiffs  are  not  entitled  to 
recover  in  this  action,  on  the  grounds, 

1st.  That  the  order  of  adjudication  is  bad,  inasmuch  as  at  the 
time  it  was  made,  ten  days  had  not  eitpired  from  the  gazetting  of 
the  said  Joseph  Harding's  declaration  of  insolvency,  exclusive  of 
the  day  of  such  gazetting; 

2nd.  That  the  words  *'  at  the  time  when  he  became  bankrupt, 
contained  in  the  145th  section  of  "  The  Bankruptcy  Act,  1867, 
do  not  refer  to  the  time  at  which  a  person  files  a  declaration  of 
insolvency  but  to  the  date  of  his  being  adjudicated  a  bankrupt. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  in  this  action.  If  the  Court  be  of 
opinion  in  the  affirmative,  then  judgment  to  be  entered  for  the 
plaintiffs  for  the  possession  of  the  said  goods  chattels  and  effects, 
and  costs  of  action.  K  the  Court  be  of  opinion  in  the  negative,  then 
judgment  to  be  entered  for  the  defendants,  with  the  costs  of  defence. 

At  the  argument  (coram  Johnston,  J.,)  on  the  29th  June, 
1869,  various  questions  were  raised,  but  the  only  question  left 
to  be  determined  was,  whether  the  Supreme  Court,  sitting 
under  the  Bankruptcy  Acts  of  1867  and  1868,  has  power  to  annul 
its  own  adjudication  after  the  submission  of  the  bankrupt  thereto, 
at  the  instance  of  persons  interested  in  disputing  the  title  of  the 
trustee  in  bankruptcy. 

On  the  14th  July,  1869,  Johnston,  J.,  gave  judgment  for  the 
defendants,  with  costs.*^ 

*  It  seemB  desirable  to  set  out  the  judgment  of  the  Court  below,  -which  was  aa 
followB : — 
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Thereupon  the   plaintiffs  brought  Error^    and   assigned    the 
following  grounds  of  error  : — 

1.  That  on  the  facts  stated  in  the  special  case  the  plaintiffB  are 
entitled  to  recover. 

2.  That  the  order  for  the  adjudication  dated  the  7tli  day  of 
May^  1869^  and  in  the  special  case  set  out^  having  been  absolute^  is 

Johnston,  J. — Ifc  ia  unneoessary  to  advert  to  Boreral  questions  which  were  raised 
before  and  at  the  argument,  as  the  second  of  the  two  grounds  stated  in  the  special 
case  was  abandoned  at  the  commencement  of  the  argument,  and  another  ground 
sought  to  be  substituted,  under  the  I79th  section  of  the  Bankruptcj  Aet,  was  given 
up  before  its  close. 

The  only  question  left  is,  whether  the  Supreme  Court,  sitting  under  the  Bank- 
ruptcy Acts  of  1867  and  1868,  has  power  to  annul  its  own  adjudication,  after  the 
submission  of  the  bankrupt  thereto,  at  the  instance  of  persons  interested  in  dis- 
puting the  title  of  a  trustee  regularly  appointed  after  the  adjudication. 

The  facts  and  dates  are  undisputed.  The  bankrupt,  Harding,  had  on  the  22Dd 
October,  1868  (being  then  soWent),  given  to  the  defendant  a  bill  of  sale  OTer  stock 
and  furniture,  to  secure  the  payment  of  a  debt  payable  on  the  2l8t  January,  1869. 
He  made  default  in  the  payment.  On  the  20th  day  of  April,  1869,  he  filed  a  decla- 
ration of  insolvency,  which  was  gazetted  on  the  27th. 

On  the  6th  May,  the  defendant,  having  notice  of  the  gazetted  declaration  of 
insolvency,  took  possession  of  the  goods  comprised  in  the  bill  of  sale. 

On  the  7th  May,  a  petition  for  adjudication  was  presented  by  Crawford,  a 
creditor,  and  adjudication  thereupon  was  (inadvertently)  made  on  the  same  day ; 
and  that  adjudication  was  submitted  to  by  the  bankrupt,  by  a  submission  in  writing 
filed  on  the  same  day,  and  duly  attested  by  a  solicitor. 

On  the  8th  of  May  the  abjudication  was  gazetted ;  and  on  the  14th,  at  a  meeting 
of  creditors,  Mr.  Crawford,  on  whose  petition  the  a^udication  had  been  granted, 
was  chosen  trustee.     On  the  same  day  his  appointment  was  confirmed  by  the  Coort 

The  defendants,  on  being  required  by  the  trustee  to  deliver  up  the  goods,  refused 
to  do  so ;  whereupon  an  action  was  brought  against  them ;  but  before  its  oommenoe- 
ment,  they  gave  notice  to  the  trustee  of  their  intention  to  apply  to  the  Court  sitting 
in  bankruptcy  for  an  order  to  set  aside  the  adjudication. 

It  was  agreed  that  the  question  should  be  brought  before  the  Court  in  Banco 
by  a  special  case  Btated  in  the  action,  which  was  stated  accordingly ;  and  it  was 
understood  at  the  argument  of  the  case,  that  if  the  opinion  of  this  Court,  sitting  in 
Banco,  should  be,  that  the  Court  sitting  under  the  Bankruptcy  Acts  had  jurisdiction 
to  annul  the  adjudication,  and  ought  to  annul  it  under  the  circumstances,  it  should 
bo  taken,  for  the  purposes  of  the  action,  that  the  adjudication  had  been  annulled,  and 
the  judgment  therein  should  therefore  be  for  the  defendants. 

The  only  question  stated  in  the  case  and  not  abandoned,  is  founded  on  the 
defendants'  contention  that  the  plaintiffs  are  not  entitled  to  recover,  because  the 
order  of  acyudication,  on  which  the  title  of  the  trustee  depended,  was  bad,  inasmuch 
as  at  the  time  it  was  made,  ten  days  had  not  expired  firom  the  gazetting  of  the 
declaration  of  insolvency,  exclusive  of  the  day  of  such  gazetting. 

There  is  no  dispute  about  the  fact  that  the  adjudication  was  made  a  day  too  soon ; 
but  it  is  contended  for  the  plaintifis  that,  although  it  ought  not  to  have  been  made, 
it  is  now  valid,  and  cannot  be  impeached,  at  all  events  otherwise  than  by  an  H^peal 
under  the  Bankruptcy  Act  to  the  Court  of  Appeal ;  and  that  the  Supreme  Court 
sitting  under  the  Bankruptcy  Acts  has  no  power  to  annul  it. 

It  is  contended  in  the  first  place,  substantially,  that  no  act  of  bankraptc^  ever 
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final  and  conclusive  with  respect  to  the  validity  of  the  adjudication^ 
and  to  the  existence  of  all  requisites  thereto^  and  is  not  liable  to 
be  disturbed  or  impeached,  at  law,  or  in  equity,  or  otherwise,  on 
any  ground  whatever,  except  on  appeal,  or  on  application  to  amend 
under  "  The  Bankruptcy  Act,  1867/' 

3.  That  the  said  order  of  adjudication  having  been  absolute,  the 

was  committed,  and  that  therefore  the  adjudication  is  null  and  Toid  ;  that  although 
there  was  a  declaration  of  insolyency  which,  under  certain  circumstances,  might  have 
operated,  by  reference,  as  an  act  of  bankruptcy,  yet,  as  those  circumstances  nerer 
oocurred,  the  declaration  was  not  and  could  not  be  sufficient  to  support  the 
adjudication. 

The  words  of  "  The  Bankruptcy  Act  Amendment  Act,  1868,"  section  5,  which 
was  substituted  for  the  52nd  section  of  the  Act  of  1867,  are  as  follows : — "  Until 
the  expiration  of  ten  days  after  the  notice  has  been  gazetted,  exclusive  of  the  day  of 
such  gazetting,  the  debtor  ahall  not  he  deemed  to  hare  committed  an  act  of  bank- 
ruptcy by  filing  the  declaration  ;  but  if  within  fire  days  after  the  expiration  of  that 
period  of  ten  days,  proceedings  to  obtain  adjudication  against  him  are  taken  by  a 
creditor,  or  if  proceedings  are  not  so  taken  by  a  creditor,  then  if  within  three  days 
after  the  expiration  of  that  period  of  fiye  days  such  proceedings  are  taken  by  the 
debtor,  then  and  in  either  of  those  cases,  hut  not  otherwise,  the  debtor  shaU  be 
deemed  to  have  committed  an  act  of  bankruptcy." 

In  this  case,  before  the  expiration  of  the  ten  days,  the  adjudication  treated  the 
filing  of  the  declaration  of  insolvency  as  an  act  of  bankruptcy  which  the  debtor  had 
committed,  although  the  Statute  distinctly  says  that  until  the  expiration  of  that 
period,  the  debtor  shall  not  he  deemed  to  have  committed  an  act  of  bankruptcy  by  so 
doing,  unless  one  of  two  things  take  place  after  the  expiration  of  that  period,  neither 
of  which  take  place  after  that  time. 

It  is  clear,  therefore,  that  the  adjudication  ought  not  to  have  been  made  when  it 
was  made,  the  error  having  arisen,  in  all  probability,  from  inadvertency  as  to  the 
dates ;  and  although  a  good  adjudication  might  have  been  made,  on  the  application  of 
the  creditor  on  any  one  of  the  five  subsequent  days,  it  appears  to  me  that  this  adjudi- 
cation which  was  made,  was  not  merely  irregular,  bnt  lUtogether  invalid. 

But  it  then  is  submitted,  on  the  part  of  the  plaintiff,  that  even  treating  the 
present  proceeding  as  a  motion  to  the  Court  sitting  under  the  Bankruptcy  Acts  to 
annul  its  adjudication,  the  Court  has  not  the  power  to  do  so,  but  that  the  proceeding 
should  be  by  appeal,  i,e.  to  the  Court  of  Appeal ;  and  also,  that  the  bankrupt,  having 
submitted  to  the  adjudication,  the  same  htu  hecome  conclusive,  and  in  the  appoint- 
ment of  the  trustee  is  irreversihle  under  the  provisions  of  the  Act  of  1867.  Now, 
looking  to  the  language  of  the  10th  section  of  the  Act  of  1867,  which  defines  the 
jurisdiction  of  the  Supreme  Court  under  the  Act,  we  find  that  it  is  "to  hear,  deter- 
mine, and  make  order  in  any  matter  of  bankruptcy  (1)  as  far  as  the  trustee  is  con- 
cerned (a)  relating  to  the  disposition  of  the  bankrupt's  estate  or  (h)  of  any  property 
taken  under  the  bankruptcy  or  claimed  by  the  trustee  for  the  benefit  of  the  creditors, 
or  (c)  relating  to  any  act  done  or  sought  to  be  done  by  the  trustee  in  his  character  of 
trustee,"  and  also  (2)  in  any  matter  of  bankruptcy  as  between  the  trustee  and  any  (a) 
creditor,  or  (h)  other  person  appearing  and  submitting  to  the  jurisdiction  of  the  Court. 

The  defendants  in  this  case  must  be  taken  to  be  persons  appearing  and  sub- 
mitting to  the  jurisdiction  of  the  Court  (>.«.  the  Court  sitting  under  the  Bankruptcy 
Act)  ;  for  they  are,  ex  concessis,  to  be  treated  as  applying  to  the  Court  so  sitting  for 
an  order  or  decree  annulling  the  adjudication;  and  the  application  is  made  as 
Against  the  trustee  ;  and  it  surely  is  in  a  matter  of  bankruptcy. 
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requisites  to  adjudication  of  'bankruptcy  cannot  be  disputed  or 
required  to  be  proved  in  anj  action^  suit^  or  proceeding;  and 
accordingly  the  bankrupt  must  be  conclusively  deemed  to  have 
been  duly  adjudged  bankrupt^  and  must  be  deemed  to  be  bankrupt 
unless  and  until  it  is  shown  that  the  adjudication  has  been  annulled 
under  the  said  Act. 

4.  That  there  is  no  power  of  annulling  an  order  of  adjudi- 
cation, but  such  as  is  given  by  the  said  Act. 

It  is  then  suggested  that  the  Conrt  in  Bankraptcj  haying  acyndicated,  the  onlj 
way  in  which  the  ac^  udication  can  he  got  rid  of  is  hy  appeal. 

It  is  not  contended  that  if  a  mere  irregularity  had  occurred,  and  a  party  ^ffrrt^ 
had  applied  to  the  Court  hefore  any  fresh  steps  were  taken,  to  set  aside  the  prooeed- 
ing,  the  Court  would  not  have  had  power  to  set  it  aside,  hut  must  hare  left  the  party, 
to  his  appeal ;  hut  it  seems  to  he  aigued  that  an  acyudication  in  hankruptcy  la  like  a 
final  judgment  or  decree  of  a  Court,  which  is  not  to  he  got  rid  of  except  hy  proceed- 
ings  in  the  nature  of  raror  or  appeal  brought  in  another  Court  haying  jurisdietioQ 
in  respect  thereof. 

I  do  not  think  that  this  is  a  correct  yiew  of  the  case ;  for  it  is  quite  dear  that 
under  some  circumstances,  and  on  the  motion  of  the  bankrupt  himself,  the  adjudi- 
cation can  be  annulled  by  the  Court  itself,  as  I  shall  presently  show. 

It  is  true  that  there  is  not  any  express  proyision  in  the  Act  of  1867  for  others 
than  the  bankrupt  making  application  to  annul  an  af^udication. 

But  I  do  not  find  that  any  such  proyision  exists  in  the  English  Bankruptcy  Act, 
12  and  13  Vict.  c.  106,  under  which  the  case  of  Ex  parte  Bean  (1  De  Qt.  K.  A  Ot,  486), 
which  was  cited  at  the  argument,  was  decided. 

There  it  was  held  that  a  petition  to  annul  an  adjudication  by  a  creditor  eUiming 
under  a  bill  of  sale  might  be  presented  to  the  Commissioner  under  the  general  juri*' 
diction  conferred  upon  him  by  the  Act,  and  that  it  was  8u6Scient  that  an  appeal 
against  the  Commissioner's  decision  should  be  commenced  within  twenty-one  days 
(the  period  giyen  by  the  Act  for  appealing),  although  much  longer  time  had  elapsed 
since  the  abjudication. 

It  seems  to  me  that  the  Act  of  1867  giyes  the  Supreme  Court  as  full  jxmadiction 
as  the  English  Bankruptcy  Act  gaye  to  the  Commissioners.  In  the  case  just  mentioned 
there  was  a  further  decision  which  is  pertinent  to  the  present — ^namely,  that  the  cir- 
oumst»nce  that  an  order  to  annul  an  acyudication  wUl  leaye  unimpeached  an  aangn- 
ment  of  all  the  bankrupt's  effects  to  the  creditor  applying  for  the  annulling  order,  is 
not  sufficient  ground  for  refusing  to  annul  an  adjudication  made  upon  insufficient 
grounds. 

But  it  is  contended  for  the  plaintiffs  that  the  case  just  mentioned  does  not  goyem 
the  present,  because  the  Bankruptcy  Act  upon  which  it  was  decided  does  not  contain 
such  proyisions  as  those  of  the  84th  and  85th  sections  of  **  The  Kew  Zealand  Bank- 
ruptcy Act,  1867."  By  the  former  of  those  sections  it  is  proyided  that  "after 
adjudication  is  or  has  become  absolute,  the  bankrupt  may  apply  to  the  Court  tb 
annul  the  same  within  the  times  following,  but  not  afterwards ; "  and  then  oeitain 
times  are  giyen  to  meet  the  cases  of  the  bankrupt's  presence  in  New  Zealand,  or 
absence  in  the  Australian  Colonies,  or  absence  beyond  New  Zealand  and  the 
Australian  Colonies. 

The  85th  section  Uien  goes  on  to  say,  "  Subject  to  appeal  and  to  the  power  of 
annulling  under  the  Act^  the  order  of  abjudication,  when  the  same  is  or  has  become 
absolute,  shall  be  final  and  oonolusiye  with  respect  to  the  yalidity  of  the  adjudication 
and  to  the  existence  of  aU  requisites  thereto,  ahd  the  order  shall  not  be  liaUe  to  be 
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5.  That  die  words  ^^at  the  time  when  he  beeame  bankrupt/' 
contained  in  the  145th  sectioiiof  the  said  Act,  refer  to  the  time  at 
which  a  declaration  of  insolvency  is  filed. 

TVavers  and  Ollivier  (8th  November),  for  the  plaintiffs  in  error. 

The  ground  upon  which  the  Court  below  proceeded  was  that 
the  adjudication  was  made  one  day  too  soon. 

At  the  hearing,  it  was  admitted  that  the  defendants  were  at 
liberty  to  urge  the  invalidity  of  the  adjudication ;    and  it  was 

diBturbed  or  impeached  at  law  or  in  equity,  or  otherwise  on  any  ground  whater^r, 
nor  shall  any  of  the  requisites  of  the  adjudication  of  bankmptoj  be  disputed  or 
required  to  be  proved  in  any  action,  suit,  or  proceeding,"  and  so  forth. 

It  is  contended  that  the  power  of  "  annulling  under  t^is  Act/'  in  the  latter 
section,  must  be  applied  exoLusiTely  to  the  power  of  annulling  on  the  appUoaiian  cf 
fi&0  bankrupt  mentioned  in  the  previous  section,  and  cannot  apply  to  annulling  at  the 
suit  of  any  one  but  the  bankrupt.  In  other  words,  it  is  contended  that  the  Ooiui 
has  no  power  of  annulling  an  adjudication  of  bankruptcy  but  such  as  is  given  to  it 
by  the  84th  section. 

XTpon  the  whole,  although  I  cannot  say  my  mind  is  quite  free  from  doubt,  I  think 
I  cannot  accept  that  construction  of  the  Act.  It  seems  to  me  that  the  object  of  the 
B4th  section  is  not  to  confer  a  right  on  the  bankrupt  to  apply  to  annul  the  adjudica- 
tion, but  rather  to  prescribe  a  limit  of  time  within  whieh  the  bankrupt  must  invoke 
the  interference  of  the  Court  to  exercise  its  inherent  and  implied  power  of  annulling 
its  own  a^ndication.  It  is  to  be  observed  that  the  84th  section  does  not  point  out 
the  grounds  upon  which  the  bankrupt  may  apply  to  annul,  which  it  surely  would 
have  done,  if  it  was  conferring  upon  him  a  right  which  he  did  not  oUierwise  possess ; 
and  it  is  worthy  of  remark  that  although  the  English  Bankruptcy  Act  of  1849,  in 
piescribing  the  limits  of  time  within  which  the  bankrupt  may  show  cause  for  annul- 
Ung  before  the  adjudication  is  made  absolute,  particularly  specifies  the  grounds  upon 
which  he  may  apply  (sec.  104) ;  it  was  not  for  a  moment  doubted  in  the  case  of 
Ex  parte  Bean  that  the  Court  had  the  power  to  annul  on  the  application  of  a  creditor, 
although  such  power  is  not  specifically  given  by  the  Act.  The  rationale  of  the 
decision  in  that  case  is  pointed  out  by  Lord  Chancellor  Cranworth  in  Carter  v. 
Dimmock  (4  H.  L.  85  ;  22  L.  J.  Bank.  61).  It  was  held  in  that  case  that  a  bank- 
rupt could  not  petition  to  annul  the  adjudication  alter  the  expiration  of  the  time 
allowed  him  for  showing  cause  under  section  104, — and  the  Lord  ChanceUor  said 
that  the  Lords  Justices  were  in  his  opinion  right  in  his  decision  of  Ex  parte  Beau, 
and  used  the  following  expressions : — 

"  What  was  then  determined  was,  that  where  there  had  been  an  adjudication, 
and  a  third  party,  who  was  not  the  person  against  whom  anything  was  decided  behind 
his  back,  or  in  his  presence,  who  was  a  stranger  to  the  whole  proceeding,  both  to  the 
adjudication  and  to  the  proceedings,  that  did  or  might  take  place  at  the  end  of  seven 
days,  was  affected — ^that  where  a  third  party  was  damnified  by  the  order  made  by  the 
Commissioner,  an  order  valid,  and  irretrievably  valid,  as  between  the  petitioning 
creditor  and  the  bankrupt,  such  third  partiea  might  come  to  the  Commissioner  and 
8sy  'You  have  done  me  an  injustice  in  a  matter  in  which  I  have  never  had  an 
opportunity  of  being  heard.    I  call  upon  yon,  therefore,  to  annul  that  proceeding.' 

'*  That  was  the  ground  upon  which  the  Lords  Justices  proceeded.  They  thought 
that  the  petitioner,  being  a  stranger  to  the  former  proceedings,  was  not  a  party  who 
could  take  steps  under  the  104th  section,  but  a  party  coming  originally  to  aak  for 
original  relief,  to  which  he  was  entitled ;  and  that,  coming  before  the  Lords  Justices, 
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agreed  that  the  adjudication  should  be  taken  as  annulled,  if  the 
Supreme  Court,  sitting  under  the  Bankruptcy  Acts,  had  power  to 
annul  it. 

It  is  submitted  that  the  power  of  the  Supreme  Court  to  annul 
an  adjudication  is  confined  to  cases  expressly  mentioned  in  the 
Act. 


within  a  given  time  after  the  erroneouB  decision,  as  he  contended,  bj  the  Commij- 
sioner,  he  was  in  proper  time.  That  was  the  view  taken  by  the  Lords  Justices, 
and  consequently  his  petition  was  heard.  That  was  the  distinction  upon  which  the 
Court  proceeded  in  that  case." 

In  the  case  of  Sx  parte  Smety  re  Bradhwy  (4  De  G-.  M.  &  G.  901),  a 
petition  made  by  a  creditor  to  annul  the  abjudication  at  the  suggestion  of  the  bank- 
rupt, presented  after  the  time  limited  for  application  by  the  bankrupt,  was  dismissed 
on  the  express  ground  that  it  was  presented  ai  the  inetigtUion  of  the  bankrupt. 

Moreover,  the  79th  section  of  the  New  Zealand  Act  provides  that  an  abjudication 
diall  not  be  annulled  by  reason  only  that  it  was  concerted  between  the  bankrapt 
and  some  one  else ;  which  seems  to  imply  that  others  besides  the  bankrupt  can  spplj 
to  annul  an  adjudication. 

In  Ex  parte  Jones  (3  Deacon  k  Chitty,  667)  it  was  objected  that  a  petitioner 
who  had  possessed  himself  of  all  the  property  of  the  bankrupt  under  a  trust  deed 
was  not  a  creditor  claiming  under  ^efiat^  and  could  not  petition  to  supersede  tl)« 
fiat ;  but  it  was  held  that  he  might  do  so  ;  and  that  any  party  who  can  show  thst 
he  wUl  sniffer  a  grievance  in  consequence  of  the  fiat  may  petition  to  supersede  it 

It  is  further  said  that,  if  under  the  80th  section  of  the  New  Zealand  Act,  the 
person  against  whom  a  petition  for  adjudication  has  been  filed,  files  a  declaration  of 
submission  to  the  adjudication,  the  signature  thereto  being  attested  by  a  solicitor  (as 
was  the  case  here),  the  ac^udication  therein  shall  be  absolute. 

But  it  is  clear  that  the  word  "  absolute,"  as  used  therein,  does  not  mean  i^«re^ 
sible,  or  to  all  intents  and  purposes  conclusive ;  for  in  the  very  section  84,  which 
takes  for  granted  the  right  of  the  bankrupt  to  apply  to  annul,  the  time  limited  » 
calculated  after  the  adjudication  has  become,  or  is,  absolute. 

One  further  point  was  urged  for  the  plaintiff,  namely,  that  it  is  provided  bj 
section  98  that,  when  an  order  has  been  made  to  confirm  the  choice  of  a  trustee,  such 
order  of  confirmation  shall  not  be  subject  to  review  or  appeal,  and  that  therefore, 
notwithstanding  an  application  on  good  grounds  to  annul  the  adjudication,  it  cannot 
be  granted,  or  be  effectual  if  granted  ;  because  the  trustee  would  continue  to  be  the 
legal  owner  of  the  bankrupt's  estate  under  such  confirmation  order. 

It  seems  hardly  necessary  to  notice  this  point,  and  to  say  that  if  the  adjudication 
be  annulled,  the  order  of  confirmation  must  fall  for  want  of  foundation,  without  anj 
review  or  appeal. 

It  is  conceded  that  the  bankrupt  may  apply  for  and  procure  annulment  of  the 
a^'ndication  under  the  84th  section,  but  such  annulling  would  be  fruitless,  if  it  were 
true,  as  contended,  that  the  99th  section  makes  the  confirmation  order  an  indefeasible 
title  to  the  bankrupt's  property. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  adjudication  was  one  which  the 
Court,  sitting  under  the  Bankruptcy  Acts,  has  the  power  to  annul,  and  that  there  is 
good  grotmd  for  annulling  the  same,  and  that  the  same  ought  to  be  annulled ;  and 
therefore,  pursuant  to  the  agreement  at  the  argument  in  the  Court  in  Banco,  and  the 
terms  of  the  special  case,  the  judgment  in  the  action  must  be  in  favour  of  the 
defendants,  with  costs. 

Judgment  for  defendants,  with  costs. 
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the  bankrupt  to  show  cause  against  the  validity  of  the  adjudication,     Habdiko 
and  then,  unless  he  appears  and  shows  the  invalidity  of  the  adjudi- 
cation, it  is  to  become  absolute. 

By  the  84th  section,  the  bankrupt  himself  may  apply  within 
certain  times  after  adjudication  has  become  absolute,  to  annul  the 
same ;  and  the  85th  section  says  that  '^  subject  to  appeal  and  the 
power  of  annulling  under  this  Act,''  the  order  of  adjudication,  when 
it  is  or  has  been  absolute,  is  to  be  final  and  conclusive  with  respect 
to  the  validity  of  the  adjudication  and  the  existence  of  all  the 
requisites  thereto. 

It  is  submitted  that  the  Court  of  Appeal  only  has  the  power  to 
annul  the  adjudication  after  it  has  become  absolute,  except  in  the 
cases  under  sections  81  and  84,  and  the  case  of  changing  the 
ordinary  proceedings  in  bankruptcy  to  proceedings  by  deed  of 
arrangement  under  section  248. 

It  is  not  denied  that  section  10  gives  the  Supreme  Court  a 
general  jurisdiction,  and  the  authority  of  the  case  of  Ea:  parte  Bean 
re  Wilkinson  (1  De  G.  M.  &  G.  486),  which  decided  that  under  the 
English  Act  a  creditor  may  petition  to  annid  a  bankruptcy,  is  not 
disputed.  But  there  is  no  provision  in  the  English  Act  similar  or 
analogous  to  that  of  the  85th  section  of  the  New  Zealand  Act ;  and 
in  order  to  give  any  operation  to  that  section,  it  must  be  construed 
so  as  to  take  away  the  right  of  a  third  party  to  apply  to  the 
Supreme  Court  to  annul  the  adjudication. 

In  the  case  In  re  West  (3  De  G.  M.  &  G.  198),  Lord  Cranworth 
said  that  -where  there  is  a  statutory  limitation  introduced 
by  the  Legislature  unaccompanied  by  an  exception,  no  exception 
is  intended.'' 

The  policy  of  the  law  is,  that  the  order  being  once  made  is  not 
to  be  altered.  Moreover,  the  order  of  adjudication  does  not  damnify 
a  creditor. 

In  construing  a  Statute,  the  whole  is  to  be  looked  at,  and  every 
word  is  to  have  effect  given  to  it  (Broom's  Maxims,  563) .  Applying 
that  rule  to  the  present  case,  the  right  of  application  to  the 
Supreme  Court  to  annul  an  adjudication  under  the  84th  section, 
must,  tram  the  language  of  the  83rd,  be  confined  to  the  bankrupt 
himself,  and  the  power  of  a  third  party  to  move  must  be  limited  to 
his  right  to  appeaUo  the  Court  of  Appeal  within  twenty-one  days, 
under  sections  24  and  25. 

Brandon^  for  the  defendants  in  error. 
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196$  A  larger  constraction  must  be  given  to  the  Act  tlian  is  con- 

HiAnuft'  tended  for  on  the  other  side. 

Lord  Eldon^  adopting  the  authority  of  Lord  Hardwicke,  aaid  in 
Ex  parte  Caukwell  (19  Yes.  283)  :  ''  Though  doubts  have  been 
frequently  expressed  upon  it,  a  bankrupt  is  often  ordered  to  do 
that  tor  which  there  is  no  express  authority  in  the  Acta  of  Parlia^ 
ment :  and  I  cannot  give  up  a  jurisdiction  that  has  been  exercised ; 
as  it  is  beyond  question,  that  persons  withholding  such  deeds  have 
been  ordered  to  produce  them  before  this  commission.  It  is  wdQ 
to  have  Lord  Hardwicke's  authority  for  it,  who  took  a  very  large 
principle  as  to  the  jurisdiction  in  bankruptcy,  thinking  that  the 
Legislature  having  committed  to  the  Lord  Chancellor  the  juris- 
diction in  bankruptcy,  he  had  all  the  authority  he  had  when  sitting 
in  the  Court  of  Chancery/' 

Every  Court  has  unlimited  power  over  its  own  process :  Cocker 
V.  Tempest  (7  M.  &  W.  502) . 

There  is  no  provision  in  the  Act  showing  a  restriction  of  the 
power  to  annul  except  on  motion  of  the  bankrupt. 

The  appeal  can  only  be  on  a  final  judgment. 

Trovers  in  reply. 

Cur.  adv,  vuU. 

AaNEY,  C.  J. — In  this  case,  the  Court  is  clearly  of  opinion  that 
the  judgment  must  be  for  the  defendant  in  error.  It  was  not 
disputed  that  the  parties  in  the  Court  below  were  both  within  the 
10th  section  of  the  Act,  and  therefore  might  get  their  rights 
adjusted  by  that  Court,  imless  the  plaintiff  was  restricted  by  the 
terms  of  the  85th  section.  No  doubt  the  85th  section  is  couched 
in  very  general  language ;  but  we  are  all  of  opinion  that  the  right 
of  any  one  of  Her  Majesty's  subjects  to  go  before  the  Court  for 
the  redress  of  a  grievance,  or  the  assertion  of  a  right,  must  be 
upheld,  unless  it  is  taken  away  by  express  words.  The  section 
cannot  be  construed  as  doing  that,  and  I  have  had  no  doubt  that  the 
right  to  go  before  the  Supreme  Court  to  question  the  final  adjudica- 
tion did  not  depend  upon  the  Bankruptcy  Act,  but  that  it  already 
existed  under  the  general  jurisdiction  of  the  Court.  The  jdaintiff 
argued  that  the  party  applying  had  no  locus  standi  in  the  Supreme 
Court,  and  that  his  only  course  was  to  come  to  this  Court  to  settle 
the  matter  of  adjudication.  It  appears  to  me,  however,  that  he 
had  full  right  to  go  before  the  Supreme  Court  to  question  the  a4ju* 
dication,  and  it  was  not  a  matter  of  appeal  to  this  Court  at  all. 
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On  the  authority  of  the  ease  cited>  Ex  parte  Bean,  he,  being  a        1869 
stranger,  had  it  in  his  power  to  go  before  that  Court  in  its  original     habdikg 
jurisdiction ;  and  the  case  was  not  one  in  the  nature  of  an  appeal  ^• 

at  all,  inasmuch  as  there  was  nothing  in  the  Court  below  to  which 
he  was  a  party,  and  from  which  he  could  appeal.  The  subject  has 
already  been  so  fully  considered  in  the  judgment  in  the  Court 
below  that  I  need  not  add  any  more. 

Orbsson,  J. — I  concur  in  the  opinion  of  His  Honor  the  Chief- 
Justice.  I  will  only  add  that,  in  my  opinion,  nothing  but  the  most 
express  language  depriving  the  Court  below  of  its  jurisdiction  could 
induce  one  to  arrive  at  the  conclusion  contended  for  by  the  plaintiffs 
in  error,  and  I  think  there  is  no  language  in  the  85th  section  that 
could  by  possibility  lead  to  such  a  result.  Nor  do  I  see  any  incon- 
sistency in  the  language  of  the  Act,  as  contended  for  by  the  learned 
Counsel  for  the  plaintiff.  He  contended  that  a  Court  sitting  in 
one  character  would  be  precluded  from  reviewing  its  action  in 
another  character,  but  that  is  not  the  result  which  woidd  be 
arrived  at.  The  concluding  portion  of  the  85th  section  clearly 
shows  that  the  power  of  annulling  remains  in  the  Court  below. 

Richmond,  J. — It  has  been  contended  for  the  plaintiff  in  error, 
that  the  words  of  the  85th  section,  ''  subject  to  the  power  of 
annulling  under  this  Act,''  are  to  be  read  virtually  as  if  the  words 
had  been  "  subject  to  the  power  of  annulling  under  the  84th  section 
of  this  Act.''  Practically,  that  is  the  argument  which  has  been 
urged  upon  us.  It  amounts  to  this  in  other  words,  that  the  bank- 
rupt alone  under  this  Act  has  power  to  make  an  application  to  the 
Court  to  annul  an  order  of  adjudication.  The  inconveniences  of 
such  a  construction  are  extreme ;  one  ought  not  to  adopt  it  except 
under  what  may  be  called  the  positive  compulsion  of  an  express 
legislative  declaration.  I  do  not  think  the  words  of  the  85th 
section  are  strong  enough  for  that  purpose.  Under  the*  58th 
section,  when  the  debtor  petitions  for  an  adjudication  against  him- 
self, it  is  to  be  absolute  in  the  first  instance ;  but  if  the  debtor 
alone  could  apply  to  have  the  adjudication  annidled,  the  result 
would  be  that  the  proceedings  affecting  the  interests  of  third 
parties  would  be  absolute,  and  could  only  be  set  aside  by  applica- 
tion to  this  Court,  in  the  way  of  appeal.  I  entirely  concur  in  all 
that  has  been  said  by  His  Honor  the  Chief-Justice  as  to  the 
inapplicability  of  the  word  '*  appeal "  to  such  a  proceeding  as  an 
application  to  this  Court  would  be.     The  word  is  not  an  apt  one 

to  describe  such  an  application.     There  is  however  very  little  light 
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1869  thrown  upon  the  construction  of  the  85th  section  by  any  other  of 
HABDiir0  the  provisionfl  of  the  Act.  Stilly  I  think  there  is  sufficient  to  shov 
„  ^'  that  it  is  contemplated  in  one  class  of  cases  at  leasts  that  a  petition 
to  annul  may  be  presented  by  some  person  other  than  the 
bankrupt  himself.  The  84th  section  is  in  the  nature  of  a  restric- 
tion upon  the  bankrupt  himself — binding  on  him  alone^  and  leaying 
it  open  to  other  persons  to  petition  the  Supreme  Court  to  annul 
the  adjudication  by  virtue  of  the  10th  section.  On  these  grounds; 
I  agree  in  the  judgment  given  by  His  Honor  the  Chief- Justice. 

Ward,  J. — I  concur  in  the  judgments  already  given  on  the 
authority  of  the  case  cited.  Ex  parte  Bean.  It  is  quite  clear  that 
the  10th  section  gives  jurisdiction  to  the  Supreme  Court,  and  I  see 
nothing  in  the  84th  or  85th  section  to  restrict  it. 

Johnston,  J. — I  am  glad  that  the  only  doubt  I  had  upon  the 
subject  has  been  removed  by  the  decision  of  the  whole  Court.  The 
view  of  Lord  Cranworth,  in  Ex  parte  Bean,  was  one  of  sneh 
manifest  justice  and  expediency,  that  I  felt  it  my  duty  to  look  to 
the  Statute,  to  see  whether  any  construction  could  be  put  upon  it 
which  would  make  it  absolutely  necessary  for  me  to  adopt  the 
suggestion  made  on  the  part  of  the  plaintiff  in  error.  I  found  that 
the  84th  and  85th  sections,  so  far  from  cutting  down  the  jurisdic- 
tion given  under  the  10th  section,  were  intended  to  be  a  restraint 
upon  the  bankrupt  himself;  and  that,  without  a  violation  of 
clear  principles  of  construction,  the  85th  section  could  not  be  held 
to  deprive  third  parties  of  the  right  of  coming  in  under  the  lOth 

section. 

Judgment  for  the  defendants  m  error. 


Note. — A  case  of  Ths  New  ZsAi.ijn>  Cokpaht  v.  Botes  ww 
argued  and  decided  during  these  sittings ;  but  as  the  decision  turned  on 
particular  circumstances,  and  a  report  would  scarcely  be  intelligible 
without  plans,  while  it  could  be  of  little  value  as  an  authority,  it  has 
been  deemed  undesirable  to  insert  it.  In  a  case  of  ^Rhodes  v.  Sob0- 
SON  a  rule  was  obtained,  and  the  time  for  showing  cause  was  enlarged; 
but  the  rule  was  afterwards  abandoned,  and  the  Court  granted  costs 
to  the  respondent. 
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SJS  THE  SITTINa  OF  A  CIECUIT  COUET  OF  THE  SUPREME  COURT         1870, 

AT  WELLINGTON.  Juli/  6. 

Circuit  Court — Proclamation — Holiday —  Conviction —  Commitment, 

A  Proclamation  of  the  Gbyemor  in  Council,  nnder  the  17th  section  of  "  The 
Supreme  Court  Act,  1860,"  appointed  a  sitting  of  a  Circuit  Court  (among  other 
times  and  places)  at  Wellington  on  the  first  Monday  of  June  in  ereiy  year ;  but  there 
Vas  a  proTiso  that  if  any  such  day  should  be  a  holiday  at  the  Supreme  Court,  then 
the  sitting  should  be  holden  on  the  first  day  thereafter  not  being  such  holiday. 

The  Registrar  issued  jury  precepts  for  Uie  6th  June,  and  the  Court  sat  on  that 
day,  and  the  grand  jury  found  bills  on  that  day,  and  the  trials  proceeded  on  that 
and  the  three  following  days.  The  6th  June  was  Whit  Monday,  which,  as  well  as 
the  Whit  Tuesday,  is  a  holiday  at  the  Supreme  Court. 

Heldt  that  the  sitting  was  not  legal ;  that  the  convictions  procured  at  it  were  roid ; 
and  that  the  commitments  for  trial  remained  in  force. 

Senile — 1.  That  the  Supreme  Court  has  criminal  jurisdiction  otherwise  than  at 
Circuit  Court  sittings ;  and, 

2.  That  the  Court  itself  may  sit  and  act  judicially  on  its  own  holidays. 

The  following  case  was  stated  by  Johnston^  J.^  for  the  opinion  of 
this  Court : — 

Case. 
"  By  a  Proclamation  dated  the  28th  day  of  March,  I860,  and 
issued  under  the  provisions  of  '  The  Supreme  Court  Act,  I860,' 
it  was  proclaimed  by  His  Excellency  the  Governor  that  the  sittings 
of  'the  Circuit  Court  for  the  despatch  of  civU  and  criminal 
business  of  the  Court  be  held  (among  other  places  and  times)  at 
Wellington  on  the  first  Monday  in  the  month  of^  June  in  each  and 
every  year/  and  it  was  afterwards  in  the  said  Proclamation  pro- 
vided, that  '  if  and  whenever  any  of  the  days  (by  the  said  Procla- 
mation) appointed  for  holding  a  Circuit  Court  shall  happen  to  be 
a  holiday  at  the  Supreme  Court,  then  the  Circuit  Court  appointed 
to  be  holden  on   such  day  shall  be  holden  on   the   first  day 

thereafter  which  shaU  not  be  such  holiday.' 
VOL.  I.— Pabt  4. 
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18^0  "  Oa  the  17th  day  of  May,  1870,  the  Registrar  at  Wellington 

CiBoniT      issued  precepts  to  the  Sheriff  of  Wellington,  under  and  by  virtue 

CouKP,      Qf  ^xhe  Jury  Act,  1868,'  for  summoning  a  grand  jury  and  petty 

jurors  to  attend  at  a  sitting  of  the  said  Circuit  Court,  to  be  holden 

at  the  Court  House,  at  Wellington,  on  Monday,  the  6th  day  of 

June  next. 

'^  The  Court  sat  accordingly  on  the  said  6th  day  of  June,  at 
10  a.m.,  at  the  Supreme  Court  House,  Wellington.  The  Sheriff 
returned  the  lists  of  grand  and  petty  jurors.  The  Judge  chaiiged 
the  grand  jury. 

''  On  the  same  day  the  grand  jury  found  true  bills  as 
follows,  &c.,  and  ignored  other  bills.'' 

[The  case  then  set  out  t?ie  pleas,  verdicts,  and  sentences  taken 
and  passed  on  the  6th  day  of  June  and  the  three  following  days.l 

'*  At  the  close  of  the  sitting  on  the  9th  June,  the  Court  was 
adjourned  till  Monday,  the  13th  June,  the  day  appointed  for 
hearing  civil  cases  with  common  juries,  and  there  being  no  busi- 
ness for  the  Court  on  that  day,  it  was,  on  the  said  13th  June, 
again  adjourned  till  Monday,  the  20th  June,  which  day  had  been 
fixed  for  the  trial  of  a  special  jury  case  (by  consent) .  During  the 
adjournment,  my  attention  was  called  to  the  fact  that  the  sittings 
had  been  opened  on  a  holiday  (Whit  Monday),  contrary  to  the 
terms  of  the  Proclamation ;  and  entertaining  doubts  whether  the 
whole  proceedings  in  the  criminal  cases  were  not  therefore  null 
and  void,  I  caused  all  the  convicted  prisoners  to  be  brought 
before  me,  notice  having  previously  been  given  to  the  counsel  of 
those  who  had  been  defended  by  counsel,  and  I  respited  the  sen- 
tences till  Saturday,  the  9th  July,  in  order  that  I  might  take  the 
opinion  of  the  Court  of  Appeal  upon  the  validity  of  the  con- 
victions. 

^*  The  question  for  the  Court  of  Appeal  is,  whether  the  above- 
mentioned  convictions  can  be  supported ;  and  if  not,  whether  the 
whole  proceedings  have  not  been  null  and  void,  and  whether  the 
commitments  for  the  trial  at  the  '  next  sittings '  are  not  still  in 
fiill  force  and  effect.'' 

The  Attomey^General  (4th  July,  1870,)  appeared  to  assist  the 
Court.  The  whole  question  is,  whether  (the  Court  having  sat  on 
the  6th  June,  which  was  a  holiday  of  the  Court,  notwithstanding 
the  terms  of  the  proviso  in  the  Proclamation)  the  proceedings  bad 
on  that  day,  and  by  adjournment  on  subsequent  days,  were  valid 
or  not.     There  was  a  case  in  the  time  of  George  IV.  in  which  a 
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Judge^  having  arrived  too  late  at  the  assize  town,  opened  the  com-        ^^o 
mission  on  the  day  after  the  commission  day.  Cmouir 

After  some  discussion  among  the  Jndges,  WranraToiT 

Abnet,  C.  J.,  said, — There  are  two  questions  to  be  considered : 
the  first,  whether  the  convictions  can  be  supported,  or  the  whole 
proceedings  are  to  be  held  void ;  and  the  second,  whether,  if  the 
proceedings  are  void,  the  commitments  are  in  force.  As  to  the 
first  question,  it  appears  that  sittings  were  appointed  by  the 
Proclamation  of  the  28th  March,  made  by  the  Governor  in 
Council  by  virtue  of  the  17th  section  of  "The  Supreme  Court 
Act,  I860,''  which  contained  a  proviso  that  if  any  of  the  days  ap- 
pointed should  be  a  holiday  of  the  Court,  the  sitting  should  begin 
on  the  first  day  after,  not  being  a  holiday.  It  appears,  however, 
that  the  terms  of  this  proviso  were  overlooked,  and  that  the  jurors 
were  summoned  for  Whit  Monday,  and  that  the  Court  sat,  and  it 
appears  that  the  bills  were  found  by  the  jury  on  that  day,  before 
the  day  when  the  Court  could  sit  under  the  Proclamation.  I 
think^  therefore,  that  the  proceedings  were  not  according  to  law, 
and  that  therefore  the  convictions  cannot  be  supported.  Then,  as 
to  the  second  question, — ^if  there  has  been  no  legal  sitting,  the  com- 
mitments to  the  next  sitting  of  the  Court  would  appear  to  be  in 
force. 

Gresson,  J.,  concurred. 

BiCHMoxD,  J. — I  think  the  weight  of  argument  is  in  favour  of 
the  opinion  expressed  by  the  Chief-Justice,  but  I  have  not  the 
same  amount  of  certainty  about  the  matter  which  the  other 
members  of  the  Court  have.  No  doubt  there  was  not  a  sitting  of 
a  Circuit  Court ;  but  the  Supreme  Court  has  criminal  jurisdic- 
tion independent  of  the  sitting  of  a  Circuit  Court.  The  language 
of  the  Ordinances  and  Acts  on  the  subject  contemplates  the  exist- 
ence of  such  a  jurisdiction  otherwise  than  on  circuit,  and  that  the 
Court  has  power  to  fix  such  sittings.  As  to  the  suggestion  that 
holidays  are  not  "juridical  days,''  I  have  heard  nothing  to  make 
me  doubt  that  the  Supreme  Court  may  sit  on  one  of  its  own  holi- 
days. I  think  the  provisions  as  to  holidays  are  merely  directory. 
The  rules  as  to  holidays,  no  doubt,  were  first  introduced  for  eccle- 
siastical reasons.  I  think  the  sitting  in  question  was  an  attempted 
sitting  of  a  Circuit  Court  on  a  day  when  it  could  not  sit  legally. 

Chapman,  J. — I  think  that  the  Court  was  not  properly  set  in 
motion  as  a  Circuit  Court.  It  could  not  be  a  Circuit  Court  till 
the  8th  June,  before  which  day  the  bills  were  found  and  some  trials 
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1870       liad  taken  place.     I  am  inclined  to  agree  with  my  brother  Rich- 

OiBCTUT     mond  that  the  Supreme  Court  has  criminal  jurisdiction  beyond 

OouBT,  ^  ^jjg  Circuit  Court.     But  that  will  not  help  the  matter.     I  think 

all  that  happened  on  the  6th  and  7th^  at  all  events^  was  null  and 

void. 

Johnston,  J.,  concurred. 


NoTB.— At  the  Circuit  Court  held  at  Wellington  on  Monday,  the  5th  September, 
fresh  bills  were  presented  against  those  prisoners  onlj  who  had  been  conTicted  at 
the  irregular  sitting  of  June. 


July  19,  29.     THE  HONORABLE  HTJSSEY  VIVIAN,  ApPEiXAirr ;  QUICK,  BssPOKDnrr. 

IHttrict  CouH  Bule*,  1859,  r.  95,  not  ultra  Tires.     DUtriet  Court  Act,  1858, 

88.  48,  50, 182, 133. 

The  95th  rule  of  the  District  Court  Bules,  1859,  which  requires  a  defendant  to 
deliyer  an  explicit  statement  in  writing  of  the  nature  of  his  defence  within  a  certain 
time  before  the  hearing, — made  under  the  182nd  section  of  "  The  District  Courts  Act, 
1858," — is  not  ultra  vireSf  as  being  inconsistent  with  the  48th  section,  which  provides 
that  if  the  plaintiff  appear  at  the  hearing,  the  defendant  shall  be  required  to  answer 
the  plaint,  and,  on  answer  being  made,  the  Judge  shall  proceed  in  a  summary  way,  &c. 

I*er  Amey,  C.J.,  Johnston,  J.,  and  Oresson,  J. ; 

DUteniiente  Richmond,  J.,  who  considered  the  rule  inconsistent  with  section  48, 
and  with  the  spirit  of  the  Act,  and  thought  section  50,  which  proTides  for  notioe  of 
particular  defences,  a  proTiso  to  section  48. 

This  was  an  appeal  from  the  judgment  of  the  Supreme  Court, 
Northern  District,  coram  Amey,  C.J.,  dismissing  an  appeal  by 
the  now  appellant  against  a  decision  of  the  District  Court  at 
Auckland. 

The  following  is  the  case  stated  by  the  Judge  of  the  District 
Court  for  the  opinion  of  the  Supreme  Court : — 

Com  between  Franeie  Qmiek,  Plaintiffs  and  the  Sonorable  S,  Vivian^  Deflmdami. 

This  is  an  action  for  the  recoTery  of  the  sum  of  thirty-fire  pounds  three  ahiUings, 

the  particulars  of  which  were  annexed  to  the  summons,  and  are  as  follows  : — 

Auckland,  February,  1870. 
1869.  Mr.  Yiyian  Dr,  to  F.  Quick. 

Jan^  1^3  4  ]  ^^  of  Break  and  Four,  for  four  days,  with  man  ...  £S4  13  0 
Jan.  20         ...     Hire  of  Harness  Horse 0  10    0 


£35  8  0 
The  case  was  called  on  and  heard  on  Monday,  the  twenty-eighth  day  of  S^ebraary , 
1870.  Before  the  day  of  hearing,  that  is  to  say  on  the  twenty-third  day  of  February, 
1870,  four  days  after  the  proper  day  for  filing  a  defence  in  the  said  cause,  under  the 
Bules  and  Orders  for  regulating  the  practice  of  the  District  Court,  the  defendant  paid 
into  Court  the  sum  of  twenty-six  pounds  ten  shillings  in  full  satisfaction  and  dis- 
charge of  plaintiiTs  daim.    At  the  hearing  of  the  said  cause,  the  defendant  appeand 
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by  counsel,  and  the  defendant's  counsel  stated  that  as  to  the  balance  of  the  plaintiff's         1870 

claim,  being  eight  poands  thirteen  shillings,  the  defendant  was  not  indebted,  inasmuch        —— 

as  the  defendant  had  only  had  the  use  of  the  said  break  and  horses  for  three  days, 

and  not  for  four  days  as  alleged  in  the  particulars ;  and  the  defendant's  counsel        QncE. 

cross-examined  the  plaintiff,  who  gave  evidence  in  support  of  his  claim,  in  order  to 

establish  the  defendant's  contention.    The  defendant's  counsel  also  proposed  to  call 

the  defendant  and  other  witnesses  in  support  of  his  alleged  defence,  as  aforesaid,  but 

this  course  being  objected  to  by  the  plaintiff's  counsel,  the  Judge  of  the  District 

Court  ruled  that  the  defendant,  not  haying  filed  in  Court  (in  pursuance  of  the  said 

Bules  and  Orders)  a  written  statement  of  defence,  was  precluded  from  giving  any 

evidence  in  support  of  the  defence  stated  by  his  counsel  without  a  written  defence 

filed  in  pursuance  of  the  said  Bales  and  Orders.    The  defendant's  counsel  did  not 

make  any  application  for  an  a^oumment  of  the  hearing  of  the  cause  under  the  95th 

rule  of  the  said  Bules  and  Orders.    The  Judge  thereupon,  having  heard  the  evidence 

of  the  plaintiff  in  support  of  his  claim,  gave  judgment  for  the  plaintiff  for  the  full 

amount. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  Judge  of  the  District 

Court  properly  refused  to  allow  the  defendant  to  give  evidence  in  support  of  his 

defence. 

(Signed)  Thomas  Beckham. 

District  Court,  Auckland,  1st  April,  1870. 

On  the  hearing  of  this  case  coram  Arney,  C.J.,  on  the  25th 
May,  1870,  the  appeal  was  dismissed. 

The  appellant  applied  for  and  obtained  leave  to  appeal  to  this 
Court,  and  the  Chief-Justice  granted  him  a  certificate  under  the 
60th  section  of  ''  The  Court  of  Appeal  Act,  1862,''  certifying  that 
the  question  whether  the  Judge  of  the  District  Court  ought  to 
have  admitted  the  evidence  tendered  by  the  defendant,  notwith- 
standing that  he  had  not  filed  a  written  statement  of  the  grounds 
of  his  defence  pursuant  to  the  95th  rule  of  the  Bules,  was  a  fit 
question  to  be  argued  in  the  Court  of  Appeal. 

Brandon,  for  the  appellant  (19th  July) .  The  question  in  this 
case  is  whether  the  95th  rule  of  the  Rules  and  Orders  for  regu- 
lating the  practice  of  the  District  Courts  of  New  Zealand,  1859, 
purporting  to  have  been  made  by  virtue  of  '^  The  District  Courts 
Act,  1858,''  is  not  ultra  vires.     The  rule  is  as  follows  : — 

Depekoes. 
95.  In  every  case  it  shall  be  compulsory  on  the  defendant,  or  his  solicitor,  to 
state  explicitly  in  writing  the  nature  of  his  defence,  and  to  delirer  as  many  copies 
of  such  statements  as  there  are  plaintiffs  to  the  Clerk  of  the  Court,  in  cases  within 
section  109  of  the  Act  not  less  than  five,  and  in  all  other  cases  not  less  than  seven 
days  before  the  day  of  hearing,  unless  the  Judge  shall  otherwise  direct.  Such  state- 
ment shall  be  made  with  a  reasonable  degree  of  particularity  as  to  the  names  and 
descriptions  of  persons  therein  mentioned,  the  time  and  place  of  every  event,  the 
quantity,  number,  and  description  of  goods,  and  generally  the  circumstances  of  the 
matters  and  things  in  such  statement  mentioned.  And  in  the  event  of  the  defendant, 
or  his  solicitor,  delivering  such  defence  as  aforesaid  less  than  five  or  seven  days,  as 
the  case  may  be,  before  the  day  of  hearing,  the  presiding  Judge  may,  on  application 
VOL.  L—Pabt  4.  48 
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1870         of  the  opposite  partj,  a^jonm  the  hearing  of  the  case  until  the  next  Conit  daj,  th» 
defendant  paying  the  ooete  oocaaioued  by  such  adionmment. 

ViVIAK 

e.  The  109th  section  mentioned  in  the  rule  refers  to  summan 

V^uicK.      proceedings  for  recovery  of  tenements  for  non-payment  of  rent. 

Now,  the  provisions  of  this  rule  are  inconsistent  with  the 
terms  of  the  48th  section  of  "  The  District  Courts  Act,  1858." 
That  section  enacts — 

On  the  day  named  in  the  summonSi  if  the  plaintiff  shall  appear,  the  defemUst 
shall  he  required  to  answer  the  plaint,  and  on  an  answer  being  made  in  Cocut,  tl» 
Judge  shall  proceed,  in  a  summary  way,  to  try  the  cause  and  give  judgment,  witboot 
further  pleading  or  formal  joinder  of  issue. 

The  Act  then  goes  on  to  provide,  in  section  50,  for  particular 
cases  in  which  notice  of  defence  must  be  given.     It  enacts — 

No  defendant  shall  be  allowed  to  set  off  any  debt  or  demand  claimed  or  re- 
coTerable  by  him  from  the  plaintiff,  or  to  set  up  by  way  of  defence,  and  to  claim  asd 
have  the  benefit  of  infiuicy,  coTerture,  or  any  statute  of  limitations,  or  of  a  disch&rge 
under  any  Act  relating  to  bankruptcy,  or  for  the  relief  of  insolvent  debton,  witbaot 
the  consent  of  the  plaintiff,  unless  such  notice  thereof  as  shall  be  directed  bj  the 
rules  made  for  regulating  the  practice  of  the  Court  shall  have  been  given  to  tlv 
Clerk  of  the  Court :  Provided  always  that  whenever  any  such  notice  shall  have  bc«fi 
given  to  the  Clerk  of  the  Court,  he  shall,  on  the  same  being  required  by  the  plsintif. 
deliver  to  him  a  copy  of  such  notice. 

The  132nd  section  of  the  Act  gives  power  to  the  Chief- Justice 
of  New  Zealand  to  frame  general  rules  and  orders  for  regulating 
the  practice  of  the  Courts  and  the  forms  of  proceedings  therein; 
and  the  133rd  section  provides  that  where  the  time  within  which. 
or  where  the  mode  in  which,  any  proceeding  should  be  taken  in 
the  District  Courts  is  not  prescribed  in  the  Act,  such  time  and 
mode  shall  be  appointed  by  the  rules  of  practice,  orders,  and  form? 
to  be  made  as  aforesaid. 

The  132nd  section  of  the  Act  of  1858  is  repealed  by  ''The 
District  Courts  Act  Amendment  Act,  1865,^'  section  10;  and  the 
power  to  make  general  rules  for  regulating  the  practice  of  the 
District  Courts  is  given  to  the  Governor  in  Council  with  the  con- 
currence of  one  of  the  Judges  of  the  Supreme  Court;  but  no 
rules  have  as  yet  been  made  under  the  Amendment  Act. 

It  is  submitted  that  the  95th  rule,  making  it  compulsory  for  a 
defendant  to  deliver  a  written  defence  at  a  certain  time  before  the 
hearing,  is  at  variance  and  is  inconsistent  with  the  48th  section, 
which  treats  the  appearance  of  the  plaintiff  at  the  hearing  as  > 
condition  precedent  to  the  answering,  and  evidently  contemplates 
that  the  defence  shall  be  made  for  the  first  time  at  the  heanug; 
and  that  without  any  written  pleading.     The  provision  for  notice 


Quick. 
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in  certain  cases  made  in  the  50tli  section  shows  that  written  notice        1870 
of  other  kinds  of  defence  was  not  contemplated.  Yiviav 

The  power  granted  to  the  Chief- Justice  is  like  that  of  Corpo- 
rations having  power  to  make  by-laws^  in  which  cases  it  is  held 
that  they  must  keep  strictly  within  their  powers. 

[Per  Curiam, — We  think  the  rule  is  primd  facie  impeachable.] 

Izard,  for  the  respondent^  was  called  upon  to  support  the  rule. 

The  real  question  is  whether  the  48th  section  interferes  with 
rule  95^  and  makes  it  invalid.  It  is  submitted  that  section  48 
does  not  refer  merely  to  an  immediate  answer  in  Courts  so  as  to 
exclude  the  necessity  for  any  other  answer,  defence,  or  notice, 
because  it  does  not  except  the  cases  mentioned  in  section  50 ;  and 
reading  the  two  sections  together,  it  is  evident  that  the  language 
of  section  48  does  not  exclude  cases  under  section  50. 

The  powers  given  to  the  Chief-Justice  by  section  132  are  quite 
unlimited.  Surely  this  is  a  matter  of  practice  within  that  section, 
and  is  clearly  within  the  power  of  the  Chief- Justice,  unless  the 
terms  of  section  48  prohibit  him  from  making  such  a  rule. 

The  words  in  section  48,  "  on  an  answer  being  made  in  Court " 
without  ftirther  pleading  are  not  inconsistent  with  an  answer 
being  made  in  Court  after  notice  of  defence  filed  within  the  pre- 
scribed time.  They  may  properly  be  construed  as  ^^  on  an  answer 
being  made  conformably  with  the  rules  of  the  Court.^'  Section  48 
does  not  contain  any  reference  to  section  50,  and  therefore  the 
construction  of  the  former  section  contended  for  would  render 
section  50  nugatory. 

[Richmond,  J. — Is  not  the  word  '^answer''  in  the  48th 
section  equivalent  to  ^'statement  of  defence ''?  If  so,  is  that 
consisteut  with  the  necessity  for  a  previous  notice  of  defence  ? 
It  seems  to  me  that  the  word  as  used  does  not  mean  the  establish- 
ing or  proving  the  defence,  but  the  statement  of  the  defence.] 

The  case  must  be  tried  according  to  the  practice  of  the  Court 
laid  down  by  the  Rules.  There  is  no  hardship.  The  plaintiff  is  not 
put  off  by  the  defendant  having  to  give  notice  of  defence.  The 
utmost  restraint  caused  by  the  rule  is  that  the  defendant  must 
answer  orally  in  Court  according  to  the  notice  of  defence  he  has 
given.  In  cases  under  section  50,  the  defendant  can  give  no 
answer  under  section  48,  inconsistent  with  his  notice  of  defence. 

[Richmond,  J. — Section  50  seems  to  me  to  be  a  proviso  to 
section  48.] 

It  is  submitted  that  the  rule  impugned  was  strictly  within  the 
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1870       powers  of  the  Chief-Justice,  and  is  not  ultra  vires  on  the  ground 
~  Vivian      ^^  ^**  being  inconsistent  with  the  48th  section  of  the  Act. 
"  Brandon,  in  reply. 

VjricK.  ^^  defence  must  come  within  the  word  " answer'*  in  the 

48th  section.  Notice  of  defence  before  would  be  an  answer. 
That  is  not  to  be  required  till  the  appearance  of  the  plaintiff  at 
the  hearing. 

As  to  the  consistency  of  sections  48  and  50,  general  words  in  a 
Statute  may  be  restrained  by  subsequent  words  in  the  same 
Statute.  In  the  English  County  Court  practice  there  is  no 
provision  for  notice  of  defence,  except  in  such  cases  as  are  provided 
for  by  the  50th  section  of  the  New  Zealand  Act. 

Cur,  adv.  vult. 

Johnston,  J. — I  am  not  prepared  to  pronounce  an  opinion  on 
this  case  with  any  considerable  degree  of  confidence.  The  only 
question  is,  whether  the  95th  rule  of  the  District  Court  Rules, 
1859,  is  or  is  not  ultra  vires.  This  depends  upon  the  construction 
of  the  48th  and  50th,  the  132nd  and  133rd  sections  of  "The 
District  Courts  Act,  1858.'' 

[He  read  the  rule,  and  the  sections  in  question,  and  proceeded :] 

The  rule  in  question  puts  all  defences  on  the  same  footing  in 
respect  of  notice,  as  the  50th  section  puts  certain  special  defence!^ 
which  are  not  defences  on  the  merits. 

Notice  of  defence  is  a  kind  of  practical  proceeding  which 
primd  facie  comes  within  the  powers  given  to  the  Chief- Justice  by 
section  132.  (Section  183  seems  to  be  added  only  to  remove 
doubt  about  the  power  of  the  Chief-Justice,  and  to  make  it 
imperative  on  him  to  make  rules  respecting  the  mode  and  times  of 
carrying  out  practical  provisions  enacted  by  the  Legislature  itself, 
which  would  otherwise  have  been  within  the  scope  of  section  132.) 

The  real  question  is,  whether  rule  95  conflicts  with  section  48 
of  the  Act. 

Now,  the  object  of  this  part  of  the  Act  may  fairly  be  taken  to 
be,  to  establish  a  system  of  procedure  and  adjudication  (in  cases 
within  certain  limits),  shorter,  simpler,  and  less  expensive  and 
less  harassing  than  that  of  the  Supreme  Court.  To  this  end  it 
is  provided  that  the  first  proceeding  shall  be  by  way  of  plaint 
entered,  and  served  upon  the  defendant;  and  in  case  of  the 
appearance  of  both  the  plaintiff  and  defendant  at  the  time  indi- 
cated, the  Judge  is  to  call  upon  the  defendant  to  answer ;  and  on 
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answer  made^  the  Jadge  is  to  try  the  cause  in  a  summary  way —        1870 
that  is,  at  once  and   without  a  jury,  and  without  any  further      Vitun 
pleading  (i.e.  written  allegation  of  defence,  reply,  &c.)  or  formal      ^J- 
joinder  of  issue,  i.e.,  on  the  question  raised  for  the  decision  of  the 
Judge  by  the  answer  so  given  in  open  Court,  ore  tenus,  to  the 
plaint. 

Is  then  the  provision  of  rule  95,  which  substantially  prevents 
the  defendant  from  effectually  making  answer  inCourt  and  raising 
a  question  for  the  decision  of  the  Judge,  without  previous  notice, 
inconsistent  with  the  spirit  and  intention  of  the  Act,  or  with  the 
proper  verbal  construction  of  the  section  ? 

It  would  appear  but  just  and  fair  that  the  plaintiff  should 
have  notice  whether  the  defendant  proposes  to  contest  the  claim 
at  the  hearing,  and  what  kind  of  defence  he  proposes  to  make.  A 
notice  giving,  according  to  the  words  of  the  rule,  an  explicit  state- 
ment in  writing  of  the  nature  of  the  defence,  need  not  be  couched 
in  formal  language,  or  be  such  as  to  require  profound  skill  for 
duly  framing  it.  It  does  not  involve  any  delay,  but  rather  tends  to 
prevent  the  delays  likely  to  arise  from  the  necessity  of  adjourn- 
ments, when  unexpected  defences  are  set  up  at  the  hearing.  The 
amount  of  expense  involved  need  be  but  very  trifling ;  and  there 
seems  no  hardship  in  asking  the  defendant  to  make  up  his  mind 
promptly  as  to  the  defence  on  which  he  intends  to  rely.  According 
to  the  prescribed  scale,  the  shbrtest  period  he  could  have  for  doing 
this  would  be  five  days  after  the  service  of  the  plaint. 

The  defendant  having  given  the  notice,  the  plaintiff  would,  in 
some  cases,  see  that  it  would  be  advisable  to  withdraw  his  plaint, 
and  thus  save  costs.  If  the  plaintiff  should  not  withdraw,  but 
should  go  into  Court  on  the  day  named,  the  defendant  would  then 
be  required  to  answer ;  that  is,  either  to  acknowledge  the  claim,  or 
aver  his  readiness  to  prove  the  defence  of  which  he  had  given 
notice  (as  in  cases  under  the  50th  section)  ;  and  the  Judge  would 
then  hear  the  matter  summarily — that  is  to  say,  without  any 
further  written  pleadings  or  statements,  and  without  any  formal 
joinder  of  issue  on  the  question  raised  by  the  answer. 

All  this  seems  to  me  reasonable  and  consistent,  and  pursuant 
to  the  probable  objects  of  the  Act — ^namely,  such  despatch  and 
simplicity  and  inexpensiveness  of  proceeding  as  are  not  at  variance 
with  justice  and  fair  play. 

I  should  have  had  much  more  confidence  in  this  view  of  the 
case  had  it  not  been  for  the  circumstance  that  I  do  not  find  in  the 
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^S^Q  rules  of  practice  of  the  English  County  Courts  (which  must  hire 
YiTiAv  been  constructed  with  similar  objects)  any  provision  for  giving 
Qmcz  ^^tice  of  ordinary  defences  on  the  merits.  No  doubt  a  very  large 
proportion  of  the  cases  tried  in  the  County  Courts  in  England  are 
such  as  require  no  notice  of  defence,  and  in  which  there  is  no 
substantial  defence,  except  as  to  items, — and  many,  in  which  the 
principal  question  is,  whether  the  sum  claimed  is  to  be  paid  imme- 
diately,  or,  if  not,  by  what  instalments.  There  seems  a  good  reason 
for  selecting  the  matters  mentioned  in  the  50th  section  as  defences 
of  which  the  plaintiff  ought  to  have  notice,  as  they  are  chieflr 
matters  peculiarly  within  the  knowledge  of  the  defendant,  and  of 
which  the  plaintiff  may  be  ignorant,  such  as  infancy,  coverture, 
bankruptcy;  and  all,  including  the  Statute  of  Limitations,  are 
defences  beside  the  merits. 

There  would  seem  to  be  no  necessity  for  previous  notice  of  a 
mere  denial  of  the  plaintiff's  claim,  or  of  a  defence  founded  on 
facts  equally  within  the  knowledge  of  the  plaintiff  and  defendant; 
but  it  might  be  convenient  to  provide  for  notice  of  all  special 
affirmative  defences  not  necessarily  within  the  knowledge  of  the 
plaintiff. 

The  question  for  us,  however,  is  not  what  rules  would  be  con- 
venient, but  what  rules  it  was  in  the  Chief-Justice's  power  to 
make.  If  he  could  make  valid  rules  for  notice  of  any  one  kind  of 
defence  (other  than  those  mentioned  in  section  50),  he  could 
make  them  for  any  and  all  kinds. 

It  is  said  that  the  Chief-Justice  had  no  power  to  make  any 
rule  requiring  a  notice  of  defence  previous  to  the  hearing,  because 
the  words  "  required  to  answer "  are  inconsistent  with  the  pre- 
vious existence  of  a  notice  of  defence,  as  they  show  that  the 
defendant  is  then  to  be  allowed  and  called  upon  to  answer,  for 
the  first  time,  and  that  they  are  useless  and  unmeaning  if  the 
defendant  has  given  a  notice  of  defence,  as  he  must  have  gi^en 
(if  the  rule  be  valid),  before  he  is  so  ''  required  to  answer.'' 

I  confess  this  argument  does  not  weigh  very  much  with  me. 
I  do  not  quite  see  why  a  notice  that  the  defendant  intends  to  set 
up  a  certain  defence  should  be  inconsistent  with  his  being  at  the 
time  of  hearing  ''  required  to  answer,"  if  the  plaintiff  appears,  and  to 
say  whether  he  abandons  the  defence  of  which  he  has  given  notice, 
or  adheres  to  it,  and  proposes  to  establish  it — ^which  he  may  do 
either  by  cross-examination,  or  by  calling  witnesses,  or  by  both.  In 
the  one  case^  the  plaintiff  appearing  would  get  judgment  as  hj 
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Quick. 
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default ;  and  in  the  other^  the  Judge  would  go  on  to  hear  sum-        1B70 
marily  without  further  pleading  or  joinder  of  issue.  Vivian 

Thinkings  on  the  whole,  that  it  was  competent  for  the  Chief- 
Justice  to  make  the  rule  in  question,  I  am  of  opinion  that  the 
District  Judge  rightly  excluded  the  evidence  tendered  by  the 
defendant^  and  that  the  appeal  should  be  dismissed. 

I  may  add,  that  I  have  so  little  confidence  in  the  opinion  I  have 
formed  that  I  should  be  glad  if  the  Legislature  were  to  deal  with 
the  subject,  and  determine  in  what  cases,  if  any,  besides  those 
mentioned  in  the  50th  section,  it  may  be  desirable  to  provide  for 
notice  of  defence. 

Grbsson,  J. — The  question  the  Court  has  to  decide  in  this  case 
is,  whether  rule  95  of  the  District  Court  Rules  is  ultra  vires,  as  con- 
travening ^'  The  District  Court  Act,  1858,''  &om  which  the  power 
to  make  the  rule  is  derived. 

Bv  the  132nd  section  of  the  Act,  the  Chief- Justice  of  New 
Zealand  is  empowered  to  frame  general  rules  and  orders  for 
regulating  the  practice  of  the  Courts,  and  the  forms  of  proceedings 
therein,  and  from  time  to  time  to  amend  such  rules,  orders,  and 
forms. 

The  95th  rule  provides  that  in  every  case  it  shall  be  compul- 
sory on  the  defendant,  or  his  solicitor,  to  state  explicitly  in 
writing  the  nature  of  his  defence,  and  to  deliver  as  many  copies  of 
such  statements  as  there  are  plaintiffs  to  the  Clerk  of  the  Court, 
a  certain  number  of  days  before  the  day  of  hearing,  unless  the 
Judge  shall  otherwise  direct.  It  is  contended,  on  behalf  of  the 
appellant,  that  this  rule  infringes  the  provisions  of  the  48th  section 
of  the  Act.     (See  ante,  p.  334.) 

If  the  rule  is  at  variance  with  the  provisions  of  the  foregoing 
section,  it  is  of  course  ultra  vires,  and  invalid ;  but  it  seems  to  me 
that  there  is  no  necessary  inconsistency  between  it  and  the  Statute ; 
and  if  there  be  not,  this  Court  is  bound  to  uphold  the  decision  of 
the  Court  below.  The  Statute  requires  that  on  the  day  named  in 
the  summons  the  defendant  shall  be  required  to  ^'answer  the 
plaint.''  It  is  said  that  the  rule  requires  that  an  answer  should 
have  been  made  before  the  hearing,  as  the  statement  of  defence 
must  be  the  same  in  substance  as  the  answer ;  and  that  the  rule 
thus  imposes  a  restriction  not  contemplated  by  the  Statute,  and  at 
variance  with  the  cheap  and  summary  procedure  which  it  pre- 
scribes. Even  if  it  be  granted  that  the  defence  stated  may  be  in 
effect  the  same  as  the  answer,  it  does  not  follow  that  it  can 
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1870  properly  be  termed  an  answer.  It  seems  to  me  rather  to  be 
Vivian  something  preliminary,  which  it  is  strictly  within  the  province  of 
Q^'  the  framer  of  general  rules  of  practice  to  prescribe.  It  may  be  of 
the  most  informal  character,  not  involving  the  necessity  of  pro- 
fessional aid,  and  its  tendency  must  be  to  promote  the  objects  of 
the  Legislature,  by  apprising  the  plaintiff  beforehand  of  the 
defence — thereby  affording  an  opportunity  of  settling  the  claim 
out  of  Court,  and  preventing  the  delay  and  expense  of  adjourn- 
ment rendered  necessary  when  the  plaintiff  has  been  surprised  by 
the  nature  of  the  defence. 

The  50th  section,  which  provides  that  notice  must  be  given  of 
a  certain  class  of  defences  to  which  the  plaintiff  might  be  a 
stranger,  such  as  infancy,  coverture,  &c.,  was  relied  on  as  express- 
ing the  only  cases  in  which  it  was  intended  that  notice  should  be 
given,  on  the  principle  that  expressio  unius  est  exclusio  alierm. 
But  thB  defences  specified  in  that  section,  as  requiring  notice,  by  no 
means  exhaust  the  cases  in  which  a  plaintiff  may  be  surprised ; 
and  it  may  be  that,  looking  to  the  large  power  given  to  the  framer 
of  the  rules  by  sections  132  and  133,  and  seeing  that  even  in  the 
cases  specified  in  section  50  the  form  of  notice  is  to  be  pre- 
cribed  by  the  rules,  the  Legislature  intended  to  give  the  Chief- 
Justice  of  the  Colony  full  and  general  powers  to  frame  such  rules 
of  procedure  as  he  might  think  proper,  the  only  restriction  being 
that  in  the  class  of  cases  specified  the  required  notice  should  be 
given  in  such  manner  as  he  should  prescribe. 

Upon  the  whole,  I  am  of  opinion  that  the  rule  is  not  ultra  vires: 
that  the  Judge  of  the  District  Court  properly  refused  to  allow 
evidence  to  be  given  in  support  of  the  defence,  and  that  judgment 
ought  to  be  for  the  respondent. 

Richmond,  J. — ^The  legal  principles  applicable  to  the  decision 
of  the  question  in  this  case  are  as  obvious  as  they  are  simple  and 
well  established,  and  whatever  difficulty  there  may  be  in  a  decision 
arises  merely  on  the  construction  of  the  Act.  It  is  not  denied 
that  in  the  execution  of  a  statutory  authority  the  limits  of  the 
authority  must  be  strictly  observed.  Nor  is  it  controverted  that 
under  a  power  for  regulating  the  procedure  of  a  Court  created  by 
Statute,  no  rule  can  be  made  which  in  any  degree  infringes  upon 
such  principles  of  procedure,  if  any,  as  may  have  been  established 
by  the  Statute  itself.  The  whole  question  is,  whether  any  such 
principle  of  procedure  is  established  by  the  sections  of  the  Act 
upon  which  the  appellant's  counsel  has  relied. 
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It  appears  to  me^  upon  the  fullest  consideration  that  I  have        1870 
been  able  to  give  the  matter^  that  section  48  does  establish  a  prin-      viyian 
ciple  of  procedure^  and  that  principle  a  fundamental  one^  which  is  «. 

broken  in  upon  by  the  95th  rule.     The  section  is  as  follows  : —  vi^icK. 

'^On  the  day  named  in  the  summons^  if  the  plaintiff  shall 
appear^  the  defendant  shall  be  required  to  answer  the  plaint^  and 
on  an  answer  being  made  in  Courts  the  Judge  shall  proceed  in  a 
summary  way  to  try  the  cause  and  give  judgment,  without  further 
pleading  or  formal  joinder  of  issue/^ 

What  are  we  to  understand  by  the  expression  '^  the  defendant 
shall  be  required  to  answer  the  plainf  ?  Clearly,  the  Statute 
does  not  mean  that  at  this  stage  of  the  proceedings  the  defendant 
is  to  adduce  his  evidence ;  that  is  reserved  to  a  later  stage,  when, 
after  such  answer  shall  have  been  made  in  Court,  the  Judge  is  to 
proceed  to  try  the  cause.  The  expression  ''  the  defendant  shall  be 
required  to  answer  the  plaint  '*  can  only  mean  the  same  thing  as 
rule  95  means  when  prescribing,  that  it  shall  be  compulsory  on 
the  defendant  to  state  explicitly  the  nature  of  his  defence.  It  is 
contended  that  there  is  a  difference,  but  no  one  has  succeeded 
in  pointing  out  wherein  the  supposed  difference  exists.  Section  48 
being  thus  understood,  it  appears  that  Rule  95  requires  the 
defendant  to  deliver,  a  certain  number  of  days  before  the  hearing, 
a  written  statement  of  his  defence,  identical,  except  in  the  require- 
ment of  writing,  with  the  statement  of  defence  which  section  48 
calls  upon  the  defendant  to  make  at  the  hearing  if  the  plaintiff 
appears.  Section  48  enacts,  that  if  the  plaintiff  shall  appear,  the 
defendant  shall  be  required  to  answer  the  plaint  at  the  hearing ; 
Rule  95  requires  that  the  defendant  shall  answer  the  plaint  before 
the  hearing.  Section  4&  enacts,  that  on  an  answer  being  made  in 
Court — of  course  orally — ^the  Judge  shall  proceed  to  try  the  cause; 
Rule  95  requires  a  written  answer  made  out  of  Court,  and,  unless 
this  requirement  has  been  complied  with,  implicitly  b^rs  the  defen- 
dant from  making  any  answer  in  Court.  In  these  respects  Rule  95 
appears  to  me  to  be  in  direct  conflict  with  section  48,  which 
imports  that  the  defendant  shall  be  called  upon  for  a  statement 
of  his  defence  at  the  hearing,  and  no  sooner;  and  imports  further, 
that  such  statement  shall  be  oral,  not  written.  Rule  95  also  makes 
absolute  a  requirement  which  by  section  48  is  conditional  upon 
the  plaintiff's  appearance. 

The  new  requirements  which  Rule  95  assumes  to  introduce  are 

most  important  ones,  fundamentally  affecting  the  procedure  of  the 
yOL.  I.— Pabt  4.  4^1 
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1870        Courts  and  giving  it  a  character  different  from  that  intended  by 
Vivian      ^^^^  Statute ;  for  the  rule  introduces  a  system,  though  an  imper- 
^*  feet  system^  of  written  pleading.     That  mode  of  procedure  has,  as 

all  lawyers  know,  its  advantages.     It  confines  the  controTersy  of 
the  litigants,  and  tends  to  prevent  surprises.     But  by  staking  the 
cause  upon  selected  issues,  which  often   do   not   comprise   the 
whole  matter  in  controversy,  it  not  unfrequently  tends  to  defeat 
the  ends  of  justice  by  keeping  out  of  view  the  real  merits.    Unless 
in   the  hands  of  skilled  pleaders,  the  limitations   imposed   by  a 
system  of  written  pleading  must  frequently  result  in  injustice.     It 
seems  to  me,  with  great  deference  to  the  opposite  opinion,  that,  in 
"The  District  Courts  Act,  1858,''  the  Legislature  has  contem- 
plated a  simpler  and  ruder  procedure,  but  one  better  adapted  to 
the  trial  of  small  causes,  in  which  cheap  and  speedy  justice  in  each 
particular  case  is  of  more  importance  than  the  accurate  definition 
and  application  of  legal  principles — a  form  of  procedure  in  which 
the  issues  to  be  tried  are  not  in  general  ascertained  until  the  day 
of  trial,    and  which,  if  it  may  sometimes  lay  a  plaintiff  open  to  a 
surprise,  and  thus  necessitate  an  adjotirnment,  is  on  the  whole, 
more  likely  to  lead  to  substantially  just  decisions  in  such  causes 
than  the  formal  procedure  of  Superior  Courts. 

This  view  of  the  question  seems  to  me  strengthened  by  the  50th 
section.  I  regard  that  section  as  a  proviso  limiting  the  generality 
of  section  48  ;  and  which,  in  making  express  provision  for  the  pre- 
vious notification  of  certain  specified  defences,  confirms  the 
inference  that  oral  defences  in  Court,  made  without  previous 
notice,  were,  in  ordinary  cases,  contemplated  by  the  Legislature. 

Much  stress  is  laid  upon  the  inconvenience  of  such  unnotified 
defences.  To  me,  the  terms  of  sections  48  and  50,  taken  together, 
appear  to  furnish  a  sufficiently  clear  expression  of  the  intent 
of  the  Legislature,  and  to  shut  out  the  argument  ab  inconvenientL 
I  am  besides,  as  has  already  appeared,  far  from  thinking  that  con- 
venience is  wholly  on  the  side  of  Rule  95.  It  is  remarkable,  as  my 
brother  Johnston  has  pointed  out,  that  in  the  procedure  of  the 
English  County  Courts  written  notices  of  defence  are  not,  in 
general,  required. 

On  the  whole,  I  am  of  opinion  that  the  rule  is  ultra  vires  ;  but 
as  the  majority  of  the  Court  is  of  a  contrary  opinion,  judgment 
will  be  for  the  respondent. 

Arney,  C.J.,  concurred  witli  Juhnston^  J.,  and  Gressou,  J. 

Judf/ment  for  the  Respondent. 
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McMANAWAY,  Ac.  i'.  CLELAND.  1®^<^ 
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The  Seto  Zealand  Company* e  Land  Claimants  Ordinance,  1851 — Report  hy  Com-  July  12,  14, 
mistioneTf  not  concUuive,  or  good  root  ofxiile  to  purchaser ;  Section  12,  declaring  18,  27- 
grants  valid  as  against  Crown  and  others,  ultra  vires — Legal  and  equitable  titles-^ 
Legal  title  in  Crown — Equity  as  against  Crown — Trustee  of  Bankrupt — Suit  for 
speeijie  performance — Bankruptcy  Act,  1867f  s,  166 — Execution  against  Real 
Estates  Act,  1867 — Equity  of  redemption  seizahle — Complex  equities — Conveyance 
by  Sheriff  und^r  Act. 

On  a  purchase  of  land  belonging  to  the  New  Zealand  Company,  a  report  made  by 
a  Commissioner  under  **  The  New  Zealand  Company's  Land  Claimants  Ordinance^ 
1851 "  in  £ftTOur  of  J.  Q.,  from  whom  the  rendor  traced  his  title,  is  not  conclusive  as  to 
the  title.    The  title  should  be  traced  to  the  IJand  Order. 

The  12th  section  of  the  Ordinance,  which  declares  that  Crown  Chrants  issued 
under  the  Ordinance  shall  be  valid  conveyances  as  against  Her  Majesty  and  all  other 
persons,  was  ultra  vires. 

There  is  the  same  distinction  in  New  Zealand  as  in  England,  between  legal  and 
equitable  titles,  although  the  procedure  in  respect  of  them  is  different.  An  unwilling 
purchaser  cannot  be  forced  to  take  an  equitable  title,  while  the  legal  title  is  outstand- 
ing in  the  Crown,  (^ucsre,  whether  there  is  au  equity,  properly  speaking,  agaiust  the 
Crown? 

Where  a  person  buys  property  subject  to  a  mortgage,  be  is  to  be  taken  to  have 
bargained  for  a  legal  estate  in  the  mortgagee,  so  as  to  be  in  a  position  to  get  the  legal 
estate  by  paying  off  the  mortgage. 

It  is  very  doubtful  whether  a  trustee  of  a  bankrupt  can  maintain  or  continue  an 
action  for  specific  performance  of  a  sale  of  land,  entered  into  by  the  bankrupt  before 
his  bankruptcy ;  though,  SembU  that  a  solvent  purchaser  may  call  on  the  trustee  to 
perfown  the  contract.  Section  166  of  the  Bankruptcy  Act,  1867,  will  not  enable  a 
trustee  to  maintain  an  action  where  there  is  any  condition  precedent  which  he  is  not 
able  to  perform. 

Under  "  The  Execution  against  Beal  Estates  Act,  1867,"  which  empowers  a  Sheriff 
to  seize,  under  Vkji.fa.,  in  satisfaction  of  debt,  and  to  convey  to  a  purchaser,  the  lands 
and  real  estates,  and  all  interest  therein,  of  a  debtor,  an  equity  of  redemption  may 
be  taken,  but  not  eYery  description  of  equitable  interest. 

Semble,  that  an  equity  of  redemption,  subject  to  a  valid  contract  for  sale  is  not 
seizahle.  The  intention  of  the  Act  was  to  abolish  the  distinction  between  real  and 
personal  property,  rather  than  between  legal  and  equitable. 

A  conveyance  by  the  Sheriff  of  a  debtor's  equity  of  redemption,  without  mentioning 
a  contract  to  which  it  was  subject,  was  held  to  misdesoribe  the  interest  of  the  debtor. 

This  was  a  case  stated  under  the  provisions  of  the  20th  section 
of  "The  Court  of  Appeal  Act,  1862/'  (2nd  July,  1870,)  by  virtue 
of  an  order  made  by  Johnston,  J.,  and  by  consent  of  parties. 

Case. 
1.  On  t|;ie  3rd  day  of  August,  1869,  an  action  for  specific 
relief  was  commenced  in  the  Supreme  Court,  at  Wellington,  by 
the  plaintiff  against  the  defendant,  which,  so  far  as  the  facts  were 
concerned,  came  on  to  be  tried  before  Johnston,  J.,  and  a  common 
jury  on  the  8th  September,  1869,  when  the  jury,  not  agreeing, 
were,  by  consent,  discharged  from  giving  a  verdict,  with  the  under- 
standing that  the  questions  of  law  arising  in  the  action  should  be 


V, 
CUELIND. 


344  COURT  OF  APPEAL. 

1870       stated  by  way  of  special  ease  for  the  opinion  of  the  Supreme  Court : 
McMavawit  and  thereupon  a  case  was  stated,  as  hereinafter  set  forth. 

2.  A  memorial  of  the  Us  pendens  was  registered  on  the  I8th 
day  of  August^  1869. 

3.  The  following   is  a  copy  of  the  special  case   stated  as 
aforesaid : — 

Oabb  nr  mx  Sitpbsus  Coubt. 

The  following  qaeBtions  of  law  are  etated  by  way  of  Bpedal  esse  ^r  the  opinion 
of  the  Court,  by  consent,  and  by  order  of  Johnston,  J. 

This  was  an  action  by  the  plaintifF  against  defendant,  for  specific  performanee  of 
an  alleged  contract  for  the  purchase  of  section  No.  35,  Makara,  in  the  ProTinoe  of 
Wellington. 

The  case,  so  far  as  the  &cts  were  concerned,  was  tried  before  a  jjxrj  on  the  8th 
September,  1869 ;  and  by  leare  of  the  Judge  presiding  at  the  trial,  and  by  ooDsent, 
the  jury  were  discharged  from  giring  a  rerdict ;  and  a  special  case  was  to  be  ttsted 
upon  the  pleadings  and  eridence  for  the  opinion  of  the  Court. 

On  the  29th  June,  1869,  plaintiff  instructed  Messrs.  Yennell  and  Ifills,  aucCioDeen, 
carrying  on  business  in  Wellington,  to  sell  by  auction  section  No.  85  in  the  districi 
of  Makara  and  Prorince  of  Wellington,  sutject  to  a  certain  charge  thereon  in  &Toar 
of  the  Wellington  Mutual  Inyestment  Society. 

Messrs.  Yennell  and  Mills  employed  one  Bichard  John  Duncsan,  another 
auctioneer,  not  in  partnership  with  them,  to  seU  for  them  on  that  day. 

Plaintiff  assented  to  this  arrangement. 

The  following  conditions,  written  on  one  sheet  of  paper,  were  deHrered  to  VenneU 
and  Mills  as  the  conditions  on  which  the  above  property,  with  other  land,  was  to  be 
sold,  and  were  read  immediately  before  the  land  in  question,  forming  Lot  2,  was  put 
up  to  sale : — 

Conditions  of  Sale  of  Town  Section  991  and  916,  and  part  of  Country  Section  Poriros, 
No.  58,  containing  53  acres  more  or  less,  and  Country  Section  No.  35,  Maiaia. 

Town  section  No.  991. 

Town  section  No.  915  is  subject  to  a  reserre  of  £80. 

The  part  of  country  section  58,  Porirua,  is  subject  to  a  reserre  of  £425,  and  is  sold 
by  the  mortgagee,  who  will  only  covenant  that  he  has  not  encumbered. 

Section  85,  Makara,  is  sold  subject  to  a  mortgage  to  the  Mutual  Inveetment 
Society,  to  secure  £135. 

(1.)  The  highest  bidder  shall  be  the  purchaser ;  and  if  any  dispute  shall  arise  as  to 
the  last  or  best  bidder,  the  lot  shall  be  immediately  put  up  again  at  the  former 
bidding. 

(2.)  No  person  shall  advance  at  any  bidding  less  than  £6  per  cent.,  or  retract  bis 
or  her  bidding,  and  the  vendor  shall  be  at  liberty  to  bid  once  for  any  portion  of  the 
property  put  up. 

(3.)  The  purchaser  shall  pay  immediately  after  the  sale  a  deposit  of  £25  per 
centum  on  the  purchase  money. 

(4.)  Within  seven  days  from  the  sale,  the  vendor  shall  at  his  own  expense  prepare 
and  deliver  an  abstract  of  his  title  to  the  purchaser  or  his  solicitor. 

(5.)  All  requisitions  on  title  to  be  delivered  by  the  purchaser  or  his  solicitor  to 
the  vendor's  solicitor,  within  seven  days  from  delivery  of  abstract,  and  if  no  olgection 
be  made  within  that  time  the  title  to  be  considered  as  accepted. 

(6.)  A  portion  of  the  purchase  money  for  part  of  section  58,  Porirua,  may  rsmaio 
on  mortgage,  such  mortgage  to  contain  the  usual  covenants,  and  also  one  to  insui« 
for  two-thirds  the  value  of  the  buildings. 
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(7.)  The  coiiTeyaiioe  to  be  prepared  by  and  at  the  expenee  of  the  purchaser.  1870 

(8.)  If  any  mietalce  be  made  in  deacription  of  the  property,  or  there  be  any  other 


error  in  the  particulars  of  sale,  the  same  shall  not  annul  the  sale,  but  a  compensation  ^^  akawa 
or  equivalent  shall  be  taken  as  the  case  may  require  according  to  the  ayerage  of  OLEiAin). 
the  whole  purchase  money,  on  such  error  or  misstatement  being  shown  and  proTed 
within  one  week  irom  the  date  of  sale, — such  compensation  or  equivalent  to  be  settled 
by  two  referees  or  their  umpire,  one  referee  to  be  chosen  by  each  party  within  ten 
days  after  notice,  to  be  given  of  the  error;  and  the  umpire  to  be  chosen  by  the  referees 
immediately  after  their  appointment. 

(9.)  If  in  any  case  a  purchaser  shall  decline  or  neglect  to  render  to  the  vendor 
or  his  solicitor  a  conveyance  for  execution  on  or  before  the  expiration  of  thirty  days 
&om  the  date  of  the  sale,  any  expense  which  may  be  consequent  upon  or  arise  by 
reason  of  the  delay  must  be  borne  by  such  purchaser. 

(10.)  Lastly,  upon  the  failure  of  the  purchaser  to  comply  with  any  of  the  above 
conditions,  or  oondnde  the  purchase  within  thirty  days  from  the  date  of  the  sale,  the 
deposit  shall  be  forfeited,  and  the  vendor  shall  be  at  full  liberty  (with  or  without 
notice)  to  resell  the  property  by  public  auction  or  private  contract ;  and  if  on  such 
node  there  shall  be  any  deficiency,  the  purchaser  shall  make  good  such  deficiency 
to  the  vendor,  and  all  expenses  attending  such  resale,  the  same  to  be  recoverable  as 
Uquidated  damages,  and  it  shall  not  be  necessary  previously  to  tender  a  conveyance 
to  the  purchaser. 

Witnesa—W.  J.  Tabor.  B.  J.  DmfCAir. 

The  witness  Richard  John  Duncan  did  not  positively  state  that  the  defendant 
waa  present  at  the  time  the  conditions  were  read,  his  evidence  being  as  follows : — 
**  I  read  the  conditions  of  sale.  To  the  best  of  my  belief,  defendant  was  present ; 
that  is  my  impre»$ionJ* 

The  defendant  bid  for  Lot  2,  which  was  knocked  down  to  him  at  £500,  and 
immediately  after  the  sale  signed  a  memorandum,  of  which  the  following  is  a  copy : — 

"Lot  2,  section  35,  Makara,  containing  100  acres,  more  or  less,  on  which  is  erected 
a  dwelling-house,  dairy,  and  out-houses.  Terms — £3  per  month  must  be  paid  to  the 
No.  1  Wellington  Mutual  Investment  Society,  £200  cash,  and  the  balance  of  pur- 
diase  money  by  bills  in  equal  proportions  at  three  and  six  months,  bearing  interest 
at  the  rate  of  8  per  centum  per  annum. 

"£600.  (Stamp.)      J.  M.  Clklaot)." 

This  memorandum  is  written  in  a  book  kept  by  YenneU  and  Mills  in  connection 
with  ihair  auction  sales,  and  was  in  no  way  attached  to  the  conditions  of  sale  above 
sat  forth. 

Immediately  preceding  the  entry  of  the  above  memorandum,  in  and  on  the 
opposite  side  of  the  book,  is  the  following  entry : — 

"  Lot  1.  All  that  piece  or  parcel  of  liuid  containing  53  acres,  more  or  less,  situate 
in  and  being  part  of  section  No.  58,  on  the  plan  of  the  Porirua  District,  with  house 
and  out-buildings.  £200  may  remain  on  mortgage  for  the  term  of  three  years,  at 
£7  16s.  per  cent.  passed." 

Preceding  both  entries  are  other  conditions  of  sale,  written  at  length  in  the  book, 
and  which  were  also  read  at  the  same  sale,  but  which  are  alleged  to  have  related  to 
other  property  then  sold,  and  are  as  follows : — 

Conditions  of  Public  Sale  of  Lands,  &c.,  at  Odd  Fellows*  Hall,  29th  June,  1869. 

(1.)  The  highest  bidder  to  be  declared  the  purchaser,  and  if  any  dispute  arise 
between  one  bidder  and  the  auctioneer,  or  between  two  or  more  bidders,  the  lot  in 
dispute  shall  be  put  up  again. 

(2.)  No  person  shall  advance  less  than  at  the  rate  of  6  per  cent.,  or  retract  his  or 
her  bidding. 

(8.)  Terms — ^Eveiy  purchaser  shall,  immediately  after  the  lot  or  lots  are  knocked 
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1670         down,  sign  the  anotloneer't  book  ratifying  the  purcliase,  and  bIiaU  paj  immcdiaCelj 
after  the  conclusion  of  the  sale  the  deposit  named,  and  giro  the  requisite  bills  for 
the  balance,  as  declared  when  the  lot  is  pnt  up. 
CULAjri).  (^')  PosMBsion  of  land  will  be  given  immediately  on  completion  of  the  purchase 

and  complying  with  all  these  conditions.  House  property  as  stated  by  the  auctioneer 
at  the  time  of  offering. 

(6.)  Titles  or  abrtraofc  of  titles  will  be  delirered  to  purchaser  or  purchaser's 
solicitor  within  seren  days  finom  the  date  of  sale,  and  all  objections  and  requisitions 
shall  be  made  in  writing  to  the  auctioneer  within  seven  days  after  such  delivery. 

(4.)  In  case  any  purchaser  shall  insist  on  any  objection  or  requisition,  the  renders 
shall  be  at  liberty  to  annul  the  contract  by  tendering  to  the  purchaser  or  his  solicitor 
at  the  office  of  the  latter  the  amount  of  deposit  money,  but  without  interest,  costs, 
compensation,  or  payment  of  any  kind  whatsoerer,  and  upon  such  tender  the  con- 
tract with  such  purchaser  shall  cease  and  be  void. 

(7.)  Upon  payment  by  a  purchaser  of  the  residue  of  hb  purchase-money  according 
to  these  conditions,  the  vendor  will  execute  a  proper  oonreyanoe,  to  be  prepared  by 
askd  at  the  expense  of  the  purchaser. 

(8.)  If  any  purchaser  shall  neglect  or  &il  to  comply  with  these  conditions,  his 

deposit  of  purchase  money  shall  be  actually  forfeited  to  the  vendors,  who  shall  be  at 

liberty,  with  or  without  notice,  to  resell  the  property  bought  by  such  purchaser 

either  by  private  sale  or  public  auction,  at  and  in  sueh  place  time  and  manner  as  the 

Tendon  shall  think  fit,  and  the  deficiency  if  any  at  such  resale,  together  with  all 

expenses  attending  the  same,  shall  be  made  good  and  paid  to  the  vendor  by  the 

defaulter  at  this  present  sale,  and  in  case  of  non-payment  shall  be  reoorexable  by  the 

▼endors  as  and  for  liquidated  damages. 

(9.)  AH  stamps  to  be  paid  for  by  the  purchasers. 

R  J.  DuKCAir, 

Witness^  W.  J.  Tabor.  Auctioneer. 

Immediately  following  the  memoranda  in  the  book  of  Lots  1  and  2,  as  above 
mentioned,  are  entries  of  other  lots  offered  at  the  same  sale,  and  some  of  which  were, 
and  some  were  not  comprised  in  the  firstly  above  set  forth  conditions  of  sale. 

The  page  of  the  book  containing  the  secondly  above  set  forth  conditions  of  sale  is 
headed  as  follows  :—'*  Conditions  of  Public  Sale  of  Land,&c.,  at  Odd  Fellows'  Hall, 
29th  June,  1860 ;"  and  the  pages  containing  the  memoranda  of  Lots  1  and  2  are 
headed  acrou  both  as  follows  i-^"  Public  Sale  of  Land,  &c.,  at  the  Odd  Fellows'  Hall, 
29th  June,  1869." 

In  no  part  of  the  firstly  above  set  forth  conditions  of  sale  or  of  the  abore  moDoo- 
randum  forming  the  alleged  contract  does  the  name  of  the  plaintiff  appear. 

On  the  day  following  the  sale,  defendant  called  at  the  office  of  Yennell  and  BiiUs 
and  stated  that  he  had  come  to  pay  the  deposit^  but  on  Mr.  Mills  handing  him  an 
account  showing  purchase-money  £500,  subject  to  the  charge  in  favour  of  the  Welling^ 
ton  Mutual  Investment  Society,  he  refiised  to  pay  it,  and  wrote  a  letter,  of  which  the 
following  is  a  copy,  and  handed  same  to  Mr.  liills : — 

"  Messrs.  Yennell  and  Mills.  Wellington,  8th  June,  1869. 

**  Dbab  Sib8, — ^Having  called  this  day  at  your  office,  and  tendered  you  my  cheque 
for  deposit  on  section  No.  85,  Makara,  as  conditions  of  sale  held  by  you  at  the  Odd 
Fellows'  Hall,  June  29th  instant,  you  having  declined  the  same,  stating  that  you 
considered  the  property  was  sold  subject  to  Building  Society's  charge  thereon,  which 
I  dispute,  believing  that  I  purchased  the  said  property  for  the  sum  of  £600, 

including  all  charges. 

"  I  remain,  dear  Sirs,  yours  respectfully, 

"J.  M.  Olblaitd." 
No  deposit  has  been  paid. 

No  abstract  of  title  has  been  delivered  or  tendered. 
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The  defendant  never  applied  for  it^  or  directed  to  whom  on  his  behalf  it  should         1870 
be  sent. 


Besides  the  charge  in  fkronr  of  the  Wellington  Mutual  Investment  Society,  re-  MoMamawxt 
ferred  to  in  the  first  conditions  of  sale,  there  are  two  mortgages  on  the  property^,  one     CitKLJOl}, 
for  £67  and  interest,  in  favour  of  Bir.  Brandon,  and  one  for  £80  in  &vour  of  Mr. 
Pajne. 

The  plaintiff  having  stated  that  he  was  always  ready  and  willing  to  perform  the 
agreement  on  his  part,  admitted  on  cnAs-examination  that  the  above-mentioned 
mortgages  were  still  subsisting,  and  that  no  reconveyance  of  the  same  had  been  made 
to  him,  but  stated  that  the  mortgagees  were  willing  to  reconvey  on  receiving  the 
amounts  due. 

The  questions  for  the  opinion  of  the  Court  are :  1.  Whether  on  the  facts  stated 
there  was  any  contract  between  the  plaintiff  and  defendant  of  which  specific  per- 
formance could  be  enforced.  2.  Whether,  even  should  the  Court  be  of  opinion  in 
the  affirmative  on  the  first  question,  the  plaintiff  is  entitled  upon  the  facts  above 
stated  to  a  decree  for  specific  performance. 

If  the  Court  should  be  of  opinion  in  the  affirmative  on  both  the  above  questions, 
then  a  decree  is  to  be  made  acoordingly,  and  in  such  manner  as  the  Court  may 
direct,  with  costs  of  action. 

If  the  Court  should  be  of  opinion  in  the  negative  on  either  of  the  above  questions, 
then  judgment  is  to  be  entered  for  the  defendant,  with  costs  of  defence. 

4.  The  date  of  the  mortgage  to  Mr.  Brandon^  referred  to  in 
the  case^  was  the  2nd  day  of  September^  1865. 

5.  The  date  of  the  mortgage  to  Mr.  Payne,  referred  to  in  the 
case,  was  the  13th  day  of  October,  1866. 

6.  This  Case  was  argued  on  the  9th  day  of  October,  1869, 
before  Johnston,  J. ;  and  on  the  9th  day  of  December,  1869,  His 
Honor  gave  judgment  thereon,  and  made  a  decree  in  the  said 
action, — 

"  That  the  plaintiff  is  entitled  to  have  the  agreement  in  the 
special  case  mentioned  specifically  performed,  if  he  can  make  a 
clear  title,  except  as  to  the  charge  in  favour  of  the  Wellington 
Mutual  Investment  Society. 

"  That  the  title  be  referred  to  the  Registrar,  who  shall  report 
when  the  plaintiff  was  first  in  a  position  to  make  such  clear  title.^'^ 

*  This  judgment  was  not  appealed  against.    It  was  to  the  following  effect : — 

JoHNSTOK,  J.,  (8rd  May,  1870,)  gave  judgment  on  the  special  case. 

In  this  case  several  questions  were  raised  of  sufficient  difficulty  and  practical  im- 
portance to  induce  me  to  regret  that  they  were  not  submitted  to  the  Court  of  Appeal 
at  its  last  sitting. 

As  I  understand  the  facts,  it  is  to  be  assumed  that  there  is  no  connection  what- 
ever in  writing  established  between  the  memorandum  in  the  books  of  Messrs.  Yennell 
and  Mills,  signed  by  the  defendant,  or  the  defendant's  subsequent  letter  to  them, 
and  the  first  set  out  conditions  of  sale,  (which  were  read  immediately  before  the  sale 
of  Lot  2,  and  which  particularly  specify  the  terms  respecting  the  lot  in  question). 
Those  conditions  of  sale  therefore  cannot  be  referred  to  in  order  to  make  out  the 
contract — according  to  the  principles  laid  down  in  MihU  v.  IVhitehouae  (7  East,  668), 
and  Kenworthy  v.  Schohfield  (2  B.  &  C.  046). 
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1870  7.  On  the  I4th  day  of  August,  1869^  an  action  was  commenced 

McMavaway  ^^  ^he  Supreme  Courts  at  Wellington,  bj  the  defendant  in  this 
^'  action,  against  the  plaintiff  in  this  action,  under  ''  The  Summary 
Procedure  on  Bills  Act,  1862,"  and  "  The  Summary  Procedure 
on  Bills  Act  Amendment  Act,  1866,'^  to  recover  the  sum  of 
£d2  18s. ;  in  which  action  judgment  was  duly  entered  up  for  the 
plaintiff  therein,  on  the  27th  day  of  August,  1869,  for  the  sum  of 
£57  19s.  6d. 

But  the  subject  and  the  terms  of  the  contract  sofflcientlj  appear  firofm  the 
memorandum  in  Messrs.  YenneU  and  Mills'  book,  signed  by  tiie  defendant  himself; 
and  there  is  no  necessity  to  refer  to  any  signature  by  the  auctioneer,  or  to  the 
doctrine  that  the  auctioneer  is  in  such  cases  the  agent  of  both  parties,  and  so  to  raiee 
the  question  whether  Duncan,  who  was  acting  as  auctioneer  for  other  aoctioiieen, 
was  a  person  entitled  to  bind  the  parties. 

The  real  difficulty  in  the  case  is,  that  the  memorandum  so  signed  does  not  show 
who  was  the  vendor ;  for  it  seems  clear  in  point  of  law,  that  although  under  the 
Statute  of  Frauds  the  vendor  need  not  sign,  in  order  to  bind  the  vendee,  yet  some 
document  in  writing  signed  by  or  connected  with  a  writing  signed  by  the  vendee 
must  ascertain  the  person  with  whom  the  oontract  was  entered  into  as  vendor : 
Williams  v.  Lake  (29  L.  J.  Q.  B.  1),  per  Blackburn — citing  Champion  v.  Flummer, 

Now,  without  looking  at  the  letter  written  by  the  defendant  on  the  day  alter  the 
sale,  it  might  be  urged  that  inasmuch  as  there  were  conditions  of  sale  signed  by 
"  B.  J.  Duncan  "  immediately  preceding  and  apparently  applying  (when  no  other 
terms  were  stated)  to  all  the  sales  entered  during  the  day  in  question,  the  menoo- 
randum  signed  by  the  defendant  necessarily  referred  to  those  conditions,  and  showed 
that  Duncan,  employed  by  VenneU  and  Mills,  and  acting  with  the  aesent  of  the 
plaintiff,  was  the  vendor  as  agent  for  the  plaintiff. 

But  it  is  stated  in  the  special  case  that  the  secondly  mentioned  conditions  of  nle 
had  refereAoe  to  other  property  sold  on  the  same  day,  and  not  to  the  lot  in  question. 

I  come,  therefore,  to  the  defendant's  letter  written  the  day  after  the  sale,  and 
addressed  to  Messrs.  YenneU  and  Mills.  It  appears  to  me  that  that  letter,  signed  by 
the  defendant,  supplies  the  only  deficiency  in  the  memorandum  of  the  day  befiire ; 
for  it  assumes  that  Messrs.  YenneU  and  Mills  were  the  vendors  for  whom  Duncan 
had  been  acting ;  and  the  repudiation  by  the  defendant  of  the  terms  to  which  his 
assent  had  been  given  by  the  signing  of  the  memorandum  cannot  avaU  him.  The 
case  is  in  this  respect  precisely  analogous  to  that  of  Warner  v.  WiUinffUm,  (25  L.  J. 
Chan.  662),  where  the  only  defect  in  a  signed  memorandum  of  an  agreement  for  the 
sale  of  a  lease,  was  the  absence  of  the  name  of  the  lessor,  and  that  was  held  to  be 
cured  by  the  fact  that  the  name  of  the  lessor  was  afterwards  mentioned  in  a  letter 
written  by  the  defendant,  repudiating  the  agreement. 

In  Bailey  v.  Sweeting  (80  L.  J.  C.  P.  150) ,  a  letter  by  a  purchaser  of  goods,  referring 
to  the  essential  terms  of  the  contract,  but  offering  an  excuse  for  repudiating  per> 
formance,  was  held  a  sufficient  memorandum  in  writing  under  the  Statute  of 
Frauds. 

But  it  might  perhaps  be  suggested,  that  the  facts  of  the  case  show  that  YenneU 
and  Mills  were  not  the  vendors  or  agents  for  the  vendor,  and  that  it  is  not  therefore 
sufficient  that  their  names  should  be  connected  by  writing  with  the  memorandum  of 
the  terms  of  the  contract  signed  by  the  defendant,  inasmuch  as  they  were  employed 
by  the  plaintiff  as  auctioneers,  and  substituted  Duncan  as  auctioneer  with  the 
consent  of  the  plaintiff,  and  therefore  Duncan  became  to  aU  intents  and  purposes  the 
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8.  In  conformity  with  "  The  Execution  of  Judgments  against        i870 
Real  Estate    Act,   1867/'   a  memorial  of  the  said   judgment,  moManawat 
certified  by  the  Registrar  of  the  Supreme  Court  for  the  District  '» 

of  Wellington,  was  duly  registered  against  the  land,  the  subject  of 
the  proceedings  in  this  action,  with  the  Registrar  of  Deeds  for 
the  district  within  which  such  land  was  situate,  according  to  the 
law  for  the  time  being  in  force  for  the  registration  of  deeds  for 
the  said  district. 

9.  Previously  to  the  registration  of  such  memorial,  a  writ  of 

auctioneer  and  agent  of  the  plaintiff,  and  exonerated  Messrs.  Yennell  and  Mills  from 
their  liabilities,  and  became  invested  with  their  rights;  although,  without  the 
plaintiff's  consent,  Messrs.  Yennell  and  Mills  could  not  have  delegated  their  powers 
to  Duncan. 

Now,  although  I  am  not  by  any  means  dear  upon  this  point,  I  hayo  come  to  the  con- 
clusion on  the  whole,  that  as  the  business  before  and  after  the  sale  was  conducted  by 
Messrs.  Yennell  and  Mills,  and  at  their  premises,  and  the  memorandum  was  entered  in 
their  books,  the  &ot  of  Duncan  conducting  the  sale  by  the  plaintiff's  consent  did  not 
destroy  the  privity  which  otherwise  existed  between  the  plaintiff  and  them  on  one 
side,  and  the  defendant  and  them  on  the  other.  The  defendant,  by  his  own  conduct 
and  language,  treated  Messrs.  Yennell  and  Mills  as  the  persons  with  whom  he  dealt 
as  vendors.  I  am  of  opinion,  therefore,  that  there  is  a  sufficient  memorandum  in 
writing,  signed  by  the  defendant,  showing  the  identity  of  the  property,  the  terms  of 
the  contract,  and  that  Messrs.  Yennell  and  Mills  were  the  vendors  to  the  defendant. 
But  it  appears  that  YenneU  and  Mills  were  acting  in  the  matter  as  the  agents  of  the 
plaintiff—whether  he  was  at  the  time  of  the  sale  the  disclosed  or  undisclosed  prin- 
cipal ; — and  there  is  no  authority  for  saying  that  the  principal  is  liable  to  be  deprived 
of  his  right,  because  his  own  name  does  not  appear  as  vendor,  if  his  duly  authorized 
agent's  name  does. 

If  it  were  suggested  that  it  must  be  taken  that  the  principal  was  not  dis- 
closed, and  that  therefore  his  right  must  be  subject  to  any  equities  which  nmy 
exist  between  the  defendant  and  Messrs.  Yennell  and  Mills,  and  that  these  ought  to 
be  made  subject  of  inquiry,  it  might  be  answered  that  it  would  seem  doubtful 
whether  the  doctrine  respecting  the  equities  affecting  an  ordinary  agent  of  an  un- 
disclosed principal  is  applicable  to  cases  where  the  vendor^s  agent  is  an  auctioneer, 
as  such  person  may  always  be  taken  primd  facie  to  be  acting  as  an  agent,  and  not  as 
a  principal.    But  if  necessary,  application  may  be  made  to  the  Court  on  this  subject. 

It  is  admitted  that  the  delivery  of  the  abstract  within  the  seven  days,  even  if 
that  could  be  taken  to  be  one  of  the  terms  of  the  contract,  ».e.,  if  either  set  of  con- 
ditions could  be  referred  to,  is  not  of  the  essence  of  the  contract,  and  that  the  non- 
delivery of  it  would  be  no  bar  to  a  decree  for  specific  performance. 

With  regard  to  the  two  outstanding  mortgages  mentioned,  I  do  not  understand 
that  their  existence  is  relied  upon  by  the  defendant  as  a  bar  to  the  plaintiff's  claim 
for  specific  performance,  but  that  he  represents  that  he  can  have  immediate  recon- 
veyances. 

The  decree  for  speoifio  performance,  therefore,  would  be  subject  to  the  plaintiff's 
making  clear  title,  except  as  to  the  charge  in  favour  of  the  Wellington  Investment 
Society,  and  minutes  must  be  settled  on  further  application  after  inquiry,  as  before 
alluded  to,  in  conformity  with  this  view. 

Decree — For  speoifio  performanoe,  eutgeot  to  inquiry  as  to  title,  and  farther 
application  respecting  costs. 

VOL.  I.— PiBT  4.  46 
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1870        execution  against  the  real  and  personal  estate  of  the  defendant  bad 
McManawat  ^^^  duly  issued  out  of  the  said  Court  to  the  Sheriff  of  the  Dis- 

^    ^-  trict  of  Wellington. 

Clblavd. 

10.  In  pursuance  of  the  said  writ  of  execution^  the  Sheriff  went 
upon  the  land^  the  subject  of  proceedings  as  aforesaid^  which  was 
then  in  the  actual  possession  of  the  plaintiff;  and  on  the  14th  day 
of  September,  1869^  he  inserted  in  the  newspaper  the  advertise- 
ment^  of  which  the  following  is  a  copy : — 

I  hereby  give  notice,  that  by  yirtue  of  a  writ  o{  fieri  facMU  to  me  directed,  I  hare 
caused  my  bailiff  to  enter  upon  section  number  35  on  the  of&cial  plan  of  the 
Pistrict  of  Biakara,  in  the  Province  of  Wellington,  containing  100  acres,  more  or  lese, 
situate  at  Makara,  in  the  Province  of  Wellington,  in  the  Colony  of  New  Zealand,  and 
being  the  freehold  property  of  the  above-named  defendant,  John  McManaway  (snch 
land  having  been  taken  in  execution  at  the  suit  of  the  execution  creditor),  and  that 
it  is  my  intention  to  sell  or  cause  the  said  property  to  be  sold  by  public  auction,  at 
Thomas's  Auction  Mart,  Lambton  Quay,  in  the  City  of  Wellington,  on  Saturday,  the 
11th  day  of  December,  18G9,  at  two  o'clock  p.m.,  unless  satisfaction  be  sooner 
made  of  said  amount  of  judgment  and  all  further  costs  and  expenses  incidental 
thereto.  And  I  further  give  notice,  that  Mr.  Frank  Morton  Ollivier,  of  the  City  of 
Wellington,  is  the  solicitor  for  the  plaintiff. 

Jambs  C.  Cbawtobd,  Sheriff. 

11.  And  in  pursuance  thereof,  on  the  11th  day  of  December^ 
1869,  the  said  land  was  sold  by  public  auction,  under  the  following 
conditions  of  sale : — 

Particulars  and  Conditions  of  Sale  of  the  Equity  of  Redemption  of  John  McManaway 
of  the  Makara  District,  in  the  Province  of  Wellington,  farmer,  in  Section  Kamber 
35,  in  the  said  Makara  District,  to  be  sold  by  James  Coutts  Crawford,  Saquire, 
the  Sheriff  of  the  Wellington  District,  under  a  writ  of^. /a.,  on  Saturday, 
the  11th  December,  1869. 

The  property  consists  of  the  equity  of  redemption  of  John  McManaway  in  section 
number  85  in  the  Makara  District,  containing  100  acres,  more  or  less,  and  having 
erected  thereon  a  substantial  dwelling-house,  a  dairy,  and  outhouses. 

The  property  is  sold  subject  to  the  following  encumbrances  : 

A  mortgage  to  the  Wellington  Mutual  Investment  Society,  upon  which  a  som  of 
about  £140  is  payable  by  instalments  falling  due  at  intervals,  according  to  the  rulet 
of  that  Society. 

A  mortgage  to  Alfred  do  Bathe  Brandon,  Esquire,  for  securing  the  sum  of 
£67  6s.,  and  interest  at  the  rate  of  £10  per  cent. 

A  mortgage  to  Bir.  William  Payne  for  securing  the  sum  of  £80,  and  interest  after 
the  rate  of  £16  per  cent. 

Subject  to  these  encumbrances  the  title  of  McManaway  to  the  fee-simple  of  the 
land  is  believed  to  be  good,  but  no  covenants  for  title  are  to  be  required  from  the 
Sheriff. 

The  whole  of  the  purchase  money  is  to  bo  paid  into  the  hands  of  the  Sheriff 
immediately  after  the  sale. 

The  Sheriff  shall  not  be  required  to  boar  any  expense  incidental  to  the  convey- 
ance of  the  property  sold,  or  to  the  producing,  making  good,  or  investigating  the  title 
thereto. 
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Tlie  following  agreement  is  written  at  the  foot  of  the  above        1870 
conditions : —  McManaway 

I  have  this  day  purchased  section  No.  36,  in  the  Makara  District,  subject  to  the  ^• 

foregoing  particulars  and  conditions  of  sale,  for  the  sum  of  £30. 
Dated  this  13th  day  of  December,  1869. 
Witness— W.  Waters.  Wm.  Payne. 

(PUrn  of  section  35,  Makara.) 

12.  At  the  said  sale  one  William  Payne  became  the  pur- 
chaser thereof,  and  a  deed  was  afterwards  executed  by  the  Sheriff 
to  the  said  William  Payne  in  the  words  and  figures  following : — 

This  Deed  made  the  17th  day  of  December,  1869.  Between  James  Coutts 
Crawford,  Esquire,  Sheriff  of  the  Sheriff's  District  of  Wellington,  in  the  Province  of 
Wellington  and  Colony  of  New  Zealand,  as  such  Sheriff,  herein  called  the  Sheriff  of 
the  one  part,  and  William  Payne,  of  Wellington  aforesaid,  gentleman,  of  the  other 
part.  Whereas  one  John  McManaway  was  seized  and  possessed  of  the  hereditaments 
and  premises  herein  expressed  to  be  hereby  conveyed,  subject  to  a  certain  deed  of 
mortgage,  bearing  date  the  16th  day  of  August,  1864,  whereby  the  said  hereditaments 
were  conveyed  by  way  of  mortgage  to  certain  trustees  of  a  Society  called  the  Wel- 
lington Mutual  Investment  Society,  as  a  security  for  certain  sums  of  money ;  and 
subject  also  to  a  certain  deed  of  mortgage  bearing  date  the  2nd  day  of  September, 
1865,  whereby  the  said  hereditaments  were  conveyed  by  way  of  mortgage,  to  one  Alfred 
de  Bathe  Brandon,  as  a  security  for  certain  sums  of  money  therein  mentioned,  and 
whereas  one  Joseph  McGiffert  Cleland,  lately  recovered  judgment  for  the  sum  of 
£57  19s.  6d.,  against  the  said  John  McManaway,  in  the  Supreme  Court  of  New 
Zealand,  at  Wellington,  and  thereupon  sued  out  of  the  said  Court  a  writ  of  fieri 
faciaSf  directed  to  the  Sheriff,  requiring  him  to  cause  to  be  made  of  the  real  and 
personal  estate  of  the  said  John  McManaway,  the  said  sum  of  £57  lOs.  6d.,  and 
interest.  And  whereas  the  said  Joseph  McGiffert  Cleland,  afterwards  caused  to  bo 
registered  with  the  Begistrar  of  Deeds  at  Wellington  a  memorial  of  the  said  judg- 
ment in  the  manner  required  by  "  The  Execution  of  Judgments  against  Beal  Estate  Act, 
1867."  And  whereas  the  Sheriff  afterwards,  on  the  11th  day  of  September,  1869, 
caused  his  bailiff  to  go  upon  the  said  lands  and  exhibit  his  said  writ,  and  to  affix  on 
the  said  land  and  in  the  most  public  thoroughfare  nearest  thereto  a  notice  of  the 
intention  of  the  Sheriff  to  cause  the  same  to  be  sold  on  the  11th  day  of  December, 
1869,  and  also  caused  to  be  published  the  notices  required  by  the  said  act  in  relation 
to  the  said  sale  ;  and  whereas  the  Sheriff  aftierwards,  on  the  11th  day  of  December, 
1869,  proceeded  to  sell  the  said  land  by  public  auction  at  the  time  and  place  by  the 
said  notices  appointed  for  such  sale,  and  the  said  William  Payne  was  tlie  highest 
bidder  for  and  became  the  purchaser  thereof  for  the  sum  of  £30.  And  whereas  the  total 
sum  duo  and  charged  on  the  said  land  under  the  said  recited  mortgages  is  £340  Ss. 
Now  this  deed  witnesseth  that,  in  consideration  of  the  said  sum  of  £30  by  the 
said  William  Payne  paid  to  the  Sheriff,  he  the  Sheriff,  in  obedience  to  the  writ  and 
in  pursuance  of  the  powers  in  him  vested  by  the  said  Act,  doth  hereby  convey  and 
assure  to  the  said  William  Payne  and  his  heirs  all  that  piece  or  parcel  of  land 
containing  one  hundred  acres  more  or  less  being  the  section  numbered  35  (thirty-five) 
in  the  Makara  District,  in  the  said  Province,  and  all  the  estate,  right,  title,  interest, 
benefit,  property,  claim  and  demand  of  the  said  John  McManaway  thereto  and 
thereout,  subject  to  the  said  several  recited  mortgages,  and  to  all  principal  moneys 
and  interest  due  and  to  grow  due  thereunder.  To  hold  the  said  piece  of  land  and 
premises  unto  the  said  William  Payne,  his  heirs  and  assigns,  for  all  the  estate  which 
the  said  John  McManaway  had  therein  on  the  day  when  the  said  memorial  was 
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1870         registered  as  aforesaid.    ProTided  always  that  no  ooreoant  whatever  on  the  psrt  of 
the  Sheriff  shall  be  implied  herein.    In  witness  whereof  the  said  James  Coutta  Craw- 


McManawat  ^^^  jj^^  hereunto  subscribed  his  name  and  affixed  his  seal. 

ClELAKD.  JaMM  0.   OSAWFOIED, 

Sheriff  of  the  District  of  Wellington. 

Signed  sealed  and  delivered  by  the  siud  James  Couits  Crawford,  in  the  pieee&ee 
of-^Charles  B.  Izard,  Barrister,  Wellington. 

[Plan  Makara  District.] 

13.  On  the  24th  day  of  December,  1869,  the  said  conveyance 
was  duly  registered  with  the  Registrar  of  Deeds  aforesaid. 

14.  Prior  to  such  sale,  the  Sheriff  was  served  with  a  copy  of  the 
decree,  and  at  the  sale  verbal  notice  was  given  by  the  plaintiff  of 
the  decree. 

14a.  On  the  14th  day  of  December,  1869,  before  the  said  deed 

of  conveyance  was  executed,  an  application  was  made  to  Johnston^ 

J.,  on  behalf  of  the  plaintiff  in  this  action,  founded  upon  notice 

to  the  Sheriff  and  affidavits,  of  which  notice  the  following  is  a 

copy : — 

Take  notice,  that  on  Tuesday  next,  the  14th  instant,  or  as  soon  after  as  counsel 
can  be  heard,  this  Honorable  Court  will  be  moved  for  a  role  nm,  to  show  cause  why 
you  should  not  bo  restrained  from  executing  a  conyeyanoe  or  other  assmrance  of 
section  No.  85  on  the  ofEoial  plan  of  the  District  of  Makara,  in  the  Frorinee  of 
Wellington,  in  the  Colony  of  New  Zealand,  or  any  estate,  right  or  interest  of  John 
McManaway  therein,  in  virtue  of  the  writ  oi fieri  facias  directed  to  yon  in  the  above- 
named  suit. 

Dated  this  18th  day  of  December,  1869. 

BBAin>ON  AKD  QncE, 

Solicitors  for  John  McManaway,  Wellington. 

15.  The  said  application  came  on  to  be  heard  before  Johnston,  J., 
on  the  14th  day  of  December,  1869,  when  he  refused  to  make  an 
order  thereon. 

16.  On  the  20th  day  of  December,  1869,  the  Sheriff  of  the  said 
District  of  Wellington  made  his  return  to  the  writ  of  execution 
aforesaid,  certifying  that  under  and  by  virtue  of  the  within  writ  he 
had  caused  to  be  levied  of  the  real  and  personal  property  of  the 
within-named  John  McManaway  the  sum  of  i£5  10s.  4d.,  with 
£5  Ss.  costs,  and  £19  4s.  8d.,  for  fees  and  expenses  of  execution, 
including  advertising  and  other  charges. 

17.  On  the  28th  day  of  February,  1870,  the  plaintiff  in  this 
action  was  adjudicated  a  bankrupt  upon  a  petition  of  which  the 
following  is  a  copy : — 

In  the  matter  of  ''  The  Bankruptcy  Act,  1867,^*  and  "  The  Bankruptoy  Act  Amend- 
ment Act,  1868,"  and  in  the  matter  of  John  McManaway,  of  the  Mftkaia 
District,  in  the  ProTince  of  Wellington,  farmer. 

To  His  Honor  Alexander  James  Johnston,  Esquire,  a  Judge  of  the  said  Court,  the 
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humble  petition  of  Joseph  MoGiffert  Clelttnd,  of  the  City  of  Wellington,  in  the         1870 
■aid  Prorinoe  of  Wellington,  merohAnt.  .,  .. 

Seoweth, —  ^ 

Thftt  joor  petitioner  being  a  creditor  of  the  aboTe-named  John  MoManaway,  for  Clbland. 
the  smn  of  £62  9b.  2d.,  under  a  judgment  of  thie  Court,  did,  on  the  0th  daj  of 
February,  1870,  personally  deliver  to  the  aaid  John  MoManaway,  at  his  usual  abode 
in  the  Makara  District,  in  the  Judicial  District  of  Wellington,  where  the  said  John 
McManaway  has  resided  for  the  six  months  next  before  the  filing  of  this  petition,  an 
account  in  writing  of  the  particulars  of  your  petitioner's  demand,  amounting  to  the 
said  sum  of  £52  9s.  2d.,  with  a  notice  suljoined  requiring  immediate  payment  of 
the  amount  thereof. 

That  on  the  11th  day  of  February,  1870,  your  petitioner  duly  filed  in  this  Court 
an  affidavit  of  the  truth  of  the  said  debt  and  of  the  senrice  of  the  said  particulars 
and  demand  as  aforesaid. 

That  the  said  Court  did  thereupon  issue  a  summons  requiring  the  said  John 
McManaway  to  appear  before  the  said  Court,  and  stating  the  purpose  for  which  he 
was  summoned. 

That  the  said  summons  was  on  the  12th  day  of  February,  1870,  duly  serred  on 
the  said  John  McManaway  against  whom  it  was  issued,  by  delivery  thereof  to  the 
wife  of  the  said  John  MoManaway  at  his  usual  abode,  in  the  said  Milkara  District,  in 
the  manner  directed  by  His  Honor  the  Judge  of  the  said  Court,  by  an  order  dated 
the  said  12th  day  of  February,  1870. 

That  the  said  John  McManaway  did  not  appear  according  to  the  summons,  nor 
was  he  prevented  from  so  doing  by  any  impecQment  allowed  by  the  said  Court,  nor 
was  the  said  summons  by  consent  or  for  other  good  cause  discharged  by  the  said 
Court. 

That  more  than  fourteen  days  have  elapsed  since  the  service  of  the  said  summons 
as  aforesaid,  but  the  said  John  McManaway  has  not  paid  the  amount  of  the  said 
demand  or  given  any  security  for  the  payment  of  the  same  to  your  petitioner. 

That  your  petitioner  is  advised  and  believes  that  the  said  John  McManaway  has 
thereby  committed  an  act  of  bankruptcy  within  the  meaning  of  the  said  Acts. 

Your  petitioner  therefore  prays  that  the  said  John  McManaway  may 
be  adjudicated  bankrupt,  in  accordance  with  the  provisions  of  the 
said  Acts,  and  that  such  further  proceedings  may  be  had  as  to  this 
Court  may  seem  fit,  and  your  petitioner  will  ever  pray,  &c. 

J.  M.  Clslakd. 

18.  The  said  adjudication  afterwards  becoming  absolute^  such 
proceedings  were  had  thereunder  that  Thomas  Mills^  of  the  City 
of  Wellington^  merchant^  was  afterwards  duly  elected  trustee  of 
the  said  bankrupt's  estate. 

19.  The  following  is  a  copy  of  the  debtor's  summons^  and  par- 
ticulars of  demand  upon  which  the  said  petition  for  adjudication 
was  foxmded : — 

To  JoHK  McMakaway,  of  the  District  of  Makara,  in  the  Judicial  District  of 
Wellington,  farmer. 
Thssi  are  to  wiU  and  require  you,  the  above-named  John  McManaway,  personally 
to  be  and  appear  before  the  Supreme  Court  of  New  Zealand,  at  the  Court  House  in 
the  City  of  Wellington,  in  the  Judicial  District  of  Wellington,  on  the  18th  day  of 
February,  1870,  at  the  hour  of  half-past  10  o'clock  in  the  forenoon,  and  you  are 
hereby  informed  that  the  purpose  for  which  you  are  thus  summoned  to  appear  before 
the  said  Court  is  to  ascertain  in  manner  and  form  prescribed  by  "  The  Bankruptcy 
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1870         Act,  1867,"  whether  or  not  you  admit  the  demand  of  Joseph  McGKfiert  Clelaad,  of 

tlie  City  of  Wellington,  who  claims  of  you  the  ium  of  £52  9a,  2d.  for  a  dtht,  or 

^    any  and  what  part  thereof;  and  whether  you  Terily  beliere  that  yoa  hare  a  good 

ClBLAiTD.      defence  upon  the  merits  of  the  said  demand,  or  to  any  and  what  part  thereof    And 

hereof  you  are  not  to  fail  at  your  peril. 

(l.8.)  Witness  Albxakdvr  Jaicbs  Johkbtok,  Baqnlie, 

A.  8.  A.  11th  February,  1870. 

To  JoHK  McMavawat,  of  the  District  of  Makara,  in  the  Judicial  District  of 

Wellington,  farmer. 

Pariieularf  of  Demand. 

The  following  are  the  particulars  of  the  demand  of  the  undersigned   Joaeph 

McGiffert  Cleland,  of  the  City  of  Wellington,  against  you  the  said  John  McManawaj, 

amounting  to  the  sum  of  £52  9s.  2d. 

Mr.  John  McManaway,  to  Joseph  McGHffert  Cleland. 

Dec.  1869.  To  amount  of  judgment  debt  for  which  fi.  fa.  was  issued  ...    £57    9    6 

Dr. 
Bynet  proceeds  realized  under  ^. /a.    ...  ...  ...         6  10    4 

£52     9 '3 

Take  notice,  that  I,  the  said  Joseph  McGiffert  Cleland,  require  immediate  pay- 
ment of  the  said  sum  of  £52  9s.  2d. 

Dated  this  11th  day  of  Februaiy,  1870. 

20.  Shortly  after  the  making  of  the  said  decree^  an  abstract 
purporting  to  be  an  abstract  of  the  title  of  the  plaintiff  in  this 
action^  was  delivered  to  the  solicitor  for  the  defendant^  and  a  copy 
of  the  abstract  so  delivered  accompanies  this  case : — 

Abstbaci  op  Titlb  ov  Johk  McManaway  to  Sbctiok  No.  85,  Makasa. 

April  24, 1852. — By  report  of  this  date  of  Francis  Dillon  Bell  in  fiiTour  of  John 
Stevens,  whereby  he  is  reported  entitled  to  a  Crown  Grant  for,  inter  alia^  Country 
Section  No.  85,  Makara. 

Jvlif  14,  1860. — ^By  deed  of  this  date,  between  John  Stevens,  of  Wellington, 
settler,  of  the  one  part,  and  Philip  Yiard,  Catholic  Bishop  at  WeUington,  and  Alfivd 
de  Bathe  Brandon,  of  the  same  place.  Esquire,  of  the  other  part,  reciting  that  the 
said  John  Stevens  was  desirous  of  making  provision  for  the  maintenance  and  edaea- 
iion  of  his  three  children,  and  execution  of  the  settlement  now  hereby  abstracted ; 

It  is  witnessed  that,  in  consideration  of  the  natural  love  and  alFection  which  ba 
bears  unto  his  three  children,  ho  the  said  John  Stevens  did  thereby  convey  and  assure 
unto  the  said  Philip  Yiard  and  Alfred  de  Bathe  Brandon,  inter  alia,  all  that  piece 
or  parcel  of  land  containing  100  acres,  more  or  less,  situate  in  and  being  section 
Number  35,  in  the  Makara  District,  in  the  Province  of  Wellington  aforesaid,  with 
all  the  appurtenances  thereunto  belonging,  to  hold  the  same  upon  the  following 
trusts : — 

Upon  iruei  to  manage  the  said  lands,  with  power  to  lease  the  same  as  they  shaU 
think  fit: 

Upon  trust  to  sell  such  parts  as  shall  produce  sufficient  money  to  pay  the  several 
mortgages  then  subsisting  thereon,  or  on  any  part  thereof,  and  all  debts  due  by  the 
said  John  Stevens : 

Upon  trust  to  pay  taxes  and  outgoings,  insurances,  and  interest,  and  to  expend 
such  sums  as  they  shall  deem  necessary  in  repairs,  &c. : 

Upon  trust  to  pay  such  sum  not  exceeding  £150  per  annum  out  of  the  reaidoe  of 
the  said  rents  and  profits  of  the  trust  premises  for  and  towards  maintenance  mad 
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edacation  of  the  three  children,  with  power  to  invest  accamulations  after  the  death         1870 
of  the  said  John  Stevene  upon  trust  for  the  said  three  children  equally  as  tenants  in  ..  -- 
oommon :  ^^ 

Provigo  empowering  trustees  to  contribute  towards  the  maintenance  of  the  said      OuOiAVD, 
John  Stevens  in  ease  of  his  being  in  necessitous  circumstances : 

Protnso  empowering  the  said  John  Sterens,  with  consent  of  trustees,  in  case  of 
his  marrying  again,  to  revoke  the  trusts  (without  prejudice  to  anything  then  done 
under  them),  and  to  declare  other  trusts  and  limitations  in  fiivour  of  the  said  three 
children,  and  any  others  the  issue  of  his  subsequent  marriage : 

Proviso  empowering  Alfred  de  Bathe  Brandon  to  charge  and  receive  out  of  the 
estate  professional  fees,  &c. 

Duly  executed  and  attested.    Registered  No.  2,218. 

January  16, 1862. — ^By  deed  of  this  date  made  between  the  said  Philip  Joseph 
Yiard  and  Alfred  de  Bathe  Brandon,  of  the  one  part,  and  John  McManaway,  of 
BCakara,  in  the  Province  of  Wellington,  farmer,  of  the  other  part,  reciting  last 
abstracted  deed  in  so  far  as  the  same  gives  power  to  sell  such  part  or  parts  of  the 
land  therein  described  as  should  be  necessary  to  pay  the  mortgages  thereon  or  any 
part  thereof,  and  debts  due  by  the  said  John  Stevens ;  and  reciting  certain  mort- 
gages and  debts  being  then  unpaid,  and  sale  by  the  said  Philip  Joseph  Yiard  and 
Alfred  de  Bathe  Brandon  to  the  said  John  McManaway ; 

It  was  witnessed  that,  in  consideration  of  the  sum  of  £120  paid  by  the  said  John 
McManaway  to  the  said  Philip  Joseph  Yiard  and  Alfred  de  Bathe  Brandon  (the 
receipt  whereof  is  hereby  acknowledged),  they  the  said  Philip  Joseph  Yiard  and 
Alfred  de  Bathe  Brandon  did  thereby  convey  and  assure  unto  the  said  John 
McManaway  all  that  the  said  piece  of  land,  with  all  the  appurtenances  thereunto 
belonging. 

Covenant  to  produce  deeds  mentioned  in  the  Schedule.  Abstract  proviso  re- 
stricting covenants  for  title. 

Duly  executed  and  attested. 

Schedule  referred  to. 

The  hereinbefore  abstracted  deed  of  settlement,  registered  No.  2,212. 

Signed  and  witnessed.    Registered  No.  4,448. 

Auguet  16,  1864. — By  mortgage  of  this  date,  made  between  the  said  John 
McMiuuiway,  of  the  one  part,  and  G-eorge  AUen,  Gkorge  Hunter,  Lewis  Moss, 
Charles  Johnson  Pharazyn,  and  Jonas  Woodward  (Trustees  of  the  Wellington 
Mutual  Investment  Society),  of  the  other  part,  reciting  that  the  said  John  McMan- 
away had  taken  up  and  realized  four  shares  :  It  is  witnessed  that,  in  consideration 
of  £200  lent  to  the  said  John  McManaway  by  the  said  Trustees  (the  receipt  &c.), 
he,  the  said  John  McManaway,  did  thereby  convey  and  assure  by  way  of  mortgage  to 
the  Trustees  all  that  the  said  piece  or  parcel  of  land,  together  with  the  appurtenances, 
&c.,  to  secure  the  subscriptions  and  other  sums  of  money  which,  by  the  rules  of  the 
said  Society,  are  made  payable  in  respect  of  realized  shares  therein,  and  of  property 
held  by  the  said  Society  by  way  of  security.  Registered  No.  4^292  to  be  read  as  if 
incorporated. 

Declaratiou  by  the  said  John  McManaway  that,  in  case  of  sale  by  the  Trustees, 
no  person  need  be  concerned  to  inquire  as  to  the  application  of  the  purchase  money. 

Covenant  by  the  said  John  McManaway  to  insure  for  £100,  at  the  least ;  and 
that  all  moneys  received  by  virtue  of  such  insurance  shall  be  laid  out  in  rebuilding 
or  repairing. 

Duly  executed  aud  attested.    Registered  No.  4,414. 
Mortgage — McManaway  to  Brandon.     Registered  No.  5,479. 

October  13, 1866. — By  deed  of  this  date,  made  between  the  said  John  McMan- 
away, of  the  one  part,  and  William  Payne,  therein  described,  of  the  other  part :    It 
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McMakaway 


1870  IB  witnessed  that,  in  consideration  of  £80  lent  by  the  said  William  Pajne  to  the  mid 
John  McManaway  (the  reoeipt  whereof  is  hereby  acknowledged),  he,  the  said  Jofac 
McManaway,  did  thereby  covenant  to  pay  the  said  sum  of  £80  on  the  13th  day  of 
Cleland.  O^'^^)  1868,  and  interest  in  the  meantime  at  the  rate  of  £15  per  oentnm  per 
annum,  by  equal  quarterly  payments  on  the  18th  days  of  January,  April,  July,  and 
October  in  each  year  until  the  payment  of  the  principal ;  and  after  the  ISth  October, 
1868,  if  the  sum  of  £80  be  not  then  paid,  interest  on  the  principal  and  interest  thcB 
due,  at  the  same  rate  and  on  the  same  dates. 

And  it  is  also  witnessed  that,  for  the  consideration  aforesaid,  he  the  said  Joiu 
McManaway  did  thereby  oonrey  and  assure  by  way  of  mortgage  unto  the  ssid 
William  Payne  and  his  heirs,  all  that  the  said  land,  subject  to  the  mortgages  to  the 
Wellington  Mutual  Investment  Society  and  to  Mr.  Brandon.  Usual  power  of  ssle 
in  case  of  default. 

Duly  executed  and  attested.    Begistered  Ko.  6,629. 

The  mortgagees,  Mr.  Brandon  and  Mr.  Payne,  are  ready  and  willing  to  xeoonrey 
or  to  join  for  the  purpose  of  conveying. 

September  2, 1866. — By  deed  of  this  date  made  between  the  said  John  McMan- 
away, of  the  one  part,  and  Alfred  de  Bathe  Brandon,  of  the  City  of  Wellington, 
aforesaid,  Esquire,  of  the  other  part :  It  is  witnessed  that,  in  oonsidermtion  of  the 
sum  of  £67  5b.  lent  by  the  said  Alfred  de  Bathe  Brandon  to  the  said  John  McMan- 
away (the  reoeipt  &c.),  he,  the  said  John  McManaway,  did  thereby  convey  and 
assure  by  way  of  mortgage  unto  the  said  Alfred  de  Bathe  Brandon,  his  hetn  and 
assigns,  all  that  the  said  piece  or  parcel  of  land,  with  all  the  apportenanoea  therranto 
belonging,  subject  to  the  charge  thereon  in  favour  of  the  Wellington  Matoal  Invest- 
ment Society. 

Agreement  by  the  said  John  McManaway  to  pay  the  said  Alfred  de  Bathe 
Brandon,  his  executors,  administrators,  or  assigns,  the  said  sum  of  £57  5s.  on  the 
Ist  day  of  September,  1866,  and  in  the  meantime  interest  thereon  after  the  rate  of 
£10  per  centum  per  annum,  by  equal  half-yearly  payments  on  the  first  day  of  the 
months  of  March  and  September. 

Covenant  further,  said  John  McManaway  to  pay  all  instalments,  fines,  and  other 
sums  which  may  from  time  to  time  be  or  become  payable  to  the  Mutual  InTastmenC 
Society ;  and  in  case  of  neglect,  that  it  should  be  lawful  for  the  said  Alfred  de  Bathe 
Brandon  to  pay  the  same,  and  all  sums  so  paid  should  be  repayable  on  demand,  and 
in  the  meantime  be  a  chazge  upon  the  said  land. 

Usual  power  of  sale  in  case  of  de&ult  in  payment  of  either  principal  or  interest 
money  for  three  calendar  months,  or  in  case  of  breach  by  the  said  John  McManaway 
in  the  observance  or  performance  of  any  covenants  therein  expressed  on  hii  part. 

Duly  executed  and  attested.    Begistered  No.  5,479. 

21.  On  the  17th  day  of  December^  1869^  objections  to  the  said 
title  were  delivered  by  the  defendant^  of  which  the  following  is  a 
copy: — 

The  defendant  saith  that  the  plaintiff  hath  not  made  a  good  tiUe  to  the  land 
comprised  in  the  agreement  in  the  decree  mentioned. 

For  the  defendant  saith : — 

(1.)  That  no  title  is  shown  in  John  Stevens  in  the  said  abstract  mentumed. 

(2.)  That  there  is  no  evidence  showing  that  any  mortgage  or  other  debts  were 
owing  by  the  said  John  Stevens  at  the  date  of  the  execution  of  the  deed  dated  tfatf 
16th  day  of  January,  1862,  and  made  between  Philip  Joseph  Yiard  and  Alfred  de 
Bathe  Brandon,  of  the  one  part,  and  the  said  John  McManaway  of  the  other  part 

(3.)  That  there  is  no  evidence  showing  what  mortgage  or  other  debts  wen  owing 
by  the  said  John  Stevens  at  the  date  of  the  exeoation  of  the  said  daed,  or  that  it 
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WM  neceMary  to  Bell  the  whole  of  the  land  comprised  in  the  agreement  mentioned  in         1870 
the  decree,  and  also  comprised  in  the  deed  of  settlement  dated  the  14th  day  of 


July,  1860,  and  made  between  the  said  John  Sterens  of  the  one  part,  and  the  said  MoMahawat 
Philip  Joseph  Yiard  and  Alfred  de  Bathe  Brandon  of  the  other  part.  Olblavd. 

(4.)  That  it  is  not  shown  that  the  moneys  secured  by  the  deed  of  mortgage  dated 
the  2nd.  day  of  September,  1865,  and  made  between  the  said  John  McManaway  of 
the  one  part,  and  the  said  Alfred  de  Bathe  Brandon  of  the  other  part,  hare  been 
paid  off,  and  that  the  land  comprised  in  the  agreement  mentioned  in  the  decree,  and 
also  comprised  in  the  said  deed  of  mortgage,  has  been  reconreyed  to  the  said  John 
McManaway,  freed  and  discharged  from  the  payment  of  the  said  moneys. 

(5.)  That  it  is  not  shown  that  the  moneys  secured  by  the  deed  of  mortgage  dated 
the  13th  day  of  October,  1866,  and  made  between  the  said  John  McHanaway  of  the 
one  part,  and  one  William  Payne  of  the  other  part,  hare  been  paid  off,  and  that  the 
land  comprised  in  the  agreement  mentioned  in  the  decree,  and  also  comprised  in  the 
said  last-mentioned  deed  of  mortgage,  has  been  reconveyed  to  the  said  John 
McManaway,  fireed  and  discharged  from  the  payment  of  the  said  moneys. 

22.  Ou  the  18th  day  of  December^  1869^  answers  to  the  said 
objections  were  delivered,  of  which  the  following  is  a  copy  : — 

(1.)  The  report  of  the  Commissioner  that  a  grant  of  the  land  will  be  issued  to  the 
late  J.  StcTcns  is,  we  submit,  sufficient. 

(2.)  The  power  of  sale  given  to  the  trustees  by  the  deed  of  settlement  of  1860, 
being  for  the  purpose  of  paying  the  mortgage  debts  therein  referred  to,  and  also  such 
debts  aa  were  then  due  by  the  said  Stevens  to  any  person  whomsoever,  and  the 
Trustees'  receipt  clause  of  the  Conveyancing  Ordinance,  relieve  the  purchaser  from 
the  obligation  of  seeing  to  the  application  of  the  purchase  money,  and  of  inquiring  into 
the  necessity  or  propriety  of  any  transaction  in  consequence  whereof  such  money 
may  have  become  payable. 

(8.)  The  mortgage  debts  to  Mr.  Dorset  were  still  owing  in  the  month  of  January, 
1862.  The  amount  in  the  hands  of  the  trustees  at  the  date  of  the  conveyance  to 
John  McManaway  was  wholly  insufficient  to  diacharge  the  mortgage  and  other  debts, 
and  a  sale  of  the  property  in  question  was  deemed  necessary  by  the  truatees.  Mr. 
Brandon  was  at  the  time  of  sale  quite  ready  to  reoonvey  the  section  to  McManaway 
on  receiving  the  amount  of  mortgage  money  and  interest,  and  still  is  so  i  Mr.  Payne, 
at  the  time  of  the  sale  to  Mr.  Cleland,  and  up  to  Saturday  last,  when  Mr.  Brandon 
spoke  to  him  on  the  subject,  was  ready  to  do  so  likewise. 

18th  December,  1869.  BBAinx>v  akd  Quick. 

23.  On  the  4th  day  of  January^  1870^  further  objections  to  the 
said  title  were  delivered,  of  which  the  following  is  a  copy : — 

(1.)  That  the  plaintiff  has  not  sufficiently  answered  the  objections  made  by  the 
defendant  to  the  title  of  the  plaintiff  on  the  17th  day  of  December,  1869. 

(2.)  That  there  are  other  encumbrances  affecting  the  title  of  the  plaintiff  to  the 
land  comprised  in  the  agreement  in  the  decree  mentioned,  in  addition  to  those 
specified  by  the  plaintiff  in  the  abstract  of  title  delivered  by  him  as  aforesaid. 

24.  Subsequently  answers  to  such  further  objections  were 
delivered,  of  which  the  following  is  a  copy : — 

Ab  to  the  first  objection  the  plaintiff  says — 

(1.)  That  he  has  sufficiently  answered  the  objections  made  by  the  defendant  to 
the  title  of  the  plaintiff  on  the  17th  day  of  December,  1869. 

Ab  to  the  second — 

(2.)  That  there  are  no  other  encumbrances  affecting  the  title  of  the  plaintiff  to 
the  land  comprised  in  the  agreement  in  the  decree  mentioned. 
VOL.  I.— Pabt  4.  46 
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1870  That  a  judgment  debt  due  by  the  plaintiff  to  defendant  has 

MoMavawat  ^Gen  entered  up  and  registered,  but  subsequently  to  the  mortgage 

^'         in  the  abstract  specified,  and  to  the  said  agreement  of  June,  1869. 

25.  On  the  11th  day  of  March,  1870,  the  following  order  was 
made  by  the  Supreme  Court  in  this  action  : — 

Friday,  the  llUi  day  of  Biaroh,  1870. — Upon  the  application  of  BCr.  OUiTier,  of 
oounflel  for  the  above-named  defendant,  and  upon  reading  the  affidavit  of  the  said 
Frank  Morton  Ollivier,  filed  herein  on  the  10th  day  of  March  instant,  it  is  ordered 
that  the  said  defendant  be  at  liberty  to  plead  the  bankruptcy  of  the  aboTe-named 
plaintiff  by  way  of  after  plea  in  this  action. 

(L.8.)  £.  H.  1.  By  the  Court. 

26.  In  pursuance  of  such  order  a  plea  was  delivered,  of  which 
the  following  is  a  copy  : — 

(1.)  That  after  the  defendant  had  pleaded  in  this  action,  the  plaintiff  oommittad 
an  act  of  bankruptcy  within  the  meaning  of  "  The  Bankruptcy  Act,  1867/'  and 
"The  Bankruptcy  Act  Amendment  Act,  1868 j"  and  thereupon  a  petition  for  acyudi- 
cation  of  bankruptcy  was  duly  filed  against  him  in  this  Court  on  the  28th  day  of 
Februaxy,  1870,  according  to  the  said  Acts ;  and  such  proceedings  were  thereapon 
had  in  the  matter  of  the  said  petition,  that  afterwards  the  plaintiff  was  by  this  Court 
duly  aoyndged  bankrupt,  and  such  adjudication  has  duly  become  absolute  within  the 
meaning  of  the  eaid  Acts. 

27.  No  replication  or  demurrer  was  delivered  to  the  said  after 
plea. 

28.  A  bond  for  securing  costs  was  filed  with  the  Registrar  of 
the  Court. 

29.  On  the  23rd  of  March  the  supervisors  gave  consent  to  the 
prosecution  of  the  suit. 

30.  On  the  2nd  of  May,  1870,  the  defendant  was  served  with 
a  notice  to  show  cause  why,  notwithstanding  the  delivery  of  the 
alleged  after  plea,  the  trustee,  Thomas  Mills,  should  not  be  allowed 
to  prosecute  or  continue  this  action  on  filing  with  the  Registrar  of 
this  Court  the  consent  of  the  supervisors,  pursuant  to  clause  166 
of  "  The  Bankruptcy  Act,  1867.'' 

31.  On  the  3rd  of  May,  1870,  application  was  made  on  behalf 
of  the  plaintifi^,  pursuant  to  the  said  last-mentioned  notice,  and 
leave  was  granted  to  him  accordingly.* 

32.  On  the  said  3rd  of  May,  on  the  application  of  the 
defendant,  an  order  of  the  Supreme  Court  was  made  as  follows : — 

It  is  ordered  that  the  defendant  be  at  liberty  to  put  a  suggestion  on  the  record 
in  this  action,  stating  the  sale  to  one  William  Payne  since  the  commencement  of  this 

*  After  the  argument  the  Court  called  the  attention  of  the  Counsel  to  the  fact 
that  there  was  no  suggestion  on  ilic  record  as  to  the  substitution  of  the  trustee  as 
plaintiff;  but  it  was  admitted  and  agreed  to  be  taken  as  statod,  tliat  tliis  apjdioatioin 
was  made  ou  behalf  of  the  trustee  under  the  bankruptcy,  and  that  an  order 
made  giying  him  leave  to  continue  the  suit. 
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action j  and  since  the  making  of  the  decree  of  the  9th  daj  of  December,  1869,  of  the  1870 

land  comprised  in  the  agreement  referred  to  in  the  decree  made  in  this  action  on  the 

9th  day  of  December,  1869,  under  and  in  pursuance  of  a  writ  of  fieri  faciaa,  duly  ^oManaway 

issued  out  of  this  Court  on  tlie  27th  day  of  December,  1869,  under  and  in  accordance      Clelaitd. 

with  the  proTisions  of  "  The  Execution  of  Judgments  against  Keal  Estate  Act, 

1867/'  and  the  conveyance  in  pursuance  of  the  said  sale  of  the  said  land,  and  of  all 

the  right,  estate/and  interest  therein  of  the  plaintiff  to  the  said  William  Payne  by  the 

Sheriff  of  the  Sheriff's  District  of  Wellington,  according  to  the  provisions  of  the 

said  Act,  and  also  of  the  bankruptcy  of  the  plaintiff  since  the  commencement  of 

this  action^  and  since  the  making  of  the  decree  of  the  9th  day  of  December,  1869. 

33.  In  pursuance  of  such  last-mentioned  order  a  suggestion 
was  entered  upon  record  in  this  action^  of  which  the  following  is 
a  copy : — 

(1.)  That  on  the  27th  day  of  August,  1869,  a  judgment  was  duly  entered  up  of 
record  in  this  Court  in  an  action  for  money,  in  which  the  defendant  was  plaintiff  and 
the  plaintiff  was  defendant,  against  the  defendant  for  the  sum  of  £57  19s.  6d. 

(2.)  That  on  the  27th  day  of  August,  1869,  a  writ  of  fieri  faciat  upon  the  said 
judgment  was  issued  by  the  plaintiff,  against  the  real  and  personal  estate  of  the 
defendant,  pursuant  to  the  provisions  of  "  The  Execution  of  Judgments  against  Beal 
Estate  Act,  1867,"  and  the  said  writ  was  on  the  said  30th  day  of  August,  1869,  duly 
delivered  to  the  Sheriff  of  the  Sheriff's  District  of  Wellington,  for  execution. 

(8.)  That  on  the  said  SOth  day  of  August,  1869,  a  memorial  of  the  said  judgment, 
duly  certified  by  the  Begistrar  of  this  Court,  was,  pursuant  to  the  said  Act,  duly 
registered  against  the  land  in  this  action  mentioned  with  the  Begistrar  of  Deeds  for 
the  District  of  Wellington,  being  the  district  in  which  the  said  land  was  situate, 
aooording  to  the  law  then  in  force  for  the  Begistration  of  Deeds. 

(4.)  That  such  proceedings  were  duly  taken  by  the  said  Sheriff  under  and  in 
pursuance  of  the  said  writ  of  fim  facias^  and  in  accordance  with  the  provisions  of 
the  said  Act,  that  afterwards,  to  wit  on  the  11th  day  of  December,  1869,  aU  the 
estate  and  interest  of  the  said  plaintiff  in  the  land  in  this  action  mentioned  were 
duly  sold  by  public  auction,  and  one  William  Payne,  of  the  said  City  of  Wellington, 
gentleman,  became  the  purchaser  thereof  for  the  price  or  sum  of  £35. 

(5.)  That  afterwards,  to  wit  on  or  about  the  17th  day  of  December,  1869,  the 
said  land,  and  aU  the  right,  estate,  and  interest  of  the  plaintiff  therein,  were  by  a  certain 
deed  of  conveyance  duly  made  under  and  in  pursuance  of  the  provisions  of  the  said 
Act,  between  the  said  Sheriff  of  the  one  part,  and  the  said  William  Payne  of  the  other 
part,  conveyed  and  assured  to  the  said  William  Payne,  his  heirs  and  assigns  for 
ever. 

(6.)  That  the  said  deed  of  conveyance  lastly  hereinbefore  mentioned,  was  on  or 
about  the  day  of  January,  1870,  duly  registered  against  the  said  land  in  the 

Office  of  the  Begistrar  of  Deeds  for  the  said  District  of  Wellington. 

(7.)  That  after  the  making  of  the  decree  of  the  9th  day  of  December,  1869,  in 
this  action,  the  plaintiff  committed  an  act  of  bankruptcy  within  the  meaning  of  "  The 
Bankruptcy  Act,  1867,"  and  "  The  Bankruptcy  Act  Amendment  Act,  1868 ;"  and 
thereupon  a  petition  for  adjudication  of  bankruptcy  was  duly  filed  against  the  said 
plamtiff  in  this  Court  on  the  28th  day  of  February,  1870,  according  to  the  said  Acts, 
and  such  proceedings  were  thereupon  had  in  the  matter  of  the  said  petition,  that 
afterwards  the  plaintiff  was  by  this  Court  duly  adjudicated  bankrupt,  and  such 
adjudication  has  become  absolute  within  the  meaning  of  the  said  Acts. 

34.  On  the  24th  day  of  June^  1870,  the  objections  to  the  title 
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1870       having  been  previously    argued    before   Mr.    Justice  Johnston, 

MoMavawat  the  said  objections  were  overruled^  it  being  agreed   that  all 

^^f-  questions  affecting  the  final  decree  in  this  action^  including  the 

power  of  reviewing  His  Honor's  decision  as  to  the  objections  to  the 

title^  should  be  submitted  for  the  decision  of  the  Court  of  Appeal. 

The  Court  of  Appeal^  upon  the  facts  above  stated^  is  to  adjudicate 
in  this  action  by  way  of  final  decree  or  otherwise. 

Brandon  and  Quick,  for  the  plaintiff. 

The  first  question  in  the  case  refers  to  the  validity  of  the  title. 
It  is  contended  that  there  is  no  legal  title  shown  in  Stevens^  from 
whom  the  plaintiff's  title  is  traced.  But  it  is  submitted  that  the 
duly  gazetted  report  of  the  Commissioner^  F.  D.  Bell^  under  ''The 
New  Zealand  Company^s  Land  Claimants  Ordinance^  1851/'  in 
favour  of  Stevens^  reporting  him  to  be  entitled  to  a  Crown  Grant, 
is  a  good  marketable  title^  which  has  passed  to  the  assignee  of  the 
bankrupt^  and  enables  him  to  sue  for  the  specific  performance  of 
the  contract  made  between  the  bankrupt  and  the  defendant. 

[Travers,  for  the  defendant,  pointed  out  that  there  was  no 
evidence  in  the  case  that  F.  D.  Bell  was  a  duly  appointed  Com- 
missioner;  but  admitted  that  he  was  duly  appointed  under  the 
Ordinance,  and  that  he  made  the  report  as  Commissioner.] 

The  Ordinance  of  1851,  in  its  preamble,  recites  the  establish- 
ment by  charter  of  the  New  Zealand  Company,  and  the  Nev 
Zealand  Colonization  Act,  10  and  11  Vict.  c.  12,  and  that  the  Com- 
pany had  entered  into  contracts,  and  had  surrendered  its  charter 
pursuant  to  the  provisions  of  the  Colonization  Act ;  and  that  it  was 
essential  for  the  efficient  colonization  of  New  Zealand  that  means 
shoiQd  be  taken  for  ascertaining  the  contracts  and  engagements  of 
the  Company,  in  regard  to  their  lands,  with  a  view  to  their  satis- 
factory adjustment ;  and  that  deeds  of  grant  convejring  a  talid 
title  to  such  lands,  should,  as  speedily  as  might  be,  be  issued  to  all 
persons  claiming  ftom  or  through  the  Company,  who  should  he 
found  legally  entitled  thereto. 

By  the  Ist  section  of  this  Ordinance,  the  Governor  was  author- 
ized to  appoint  Commissioners  for  hearing  and  deciding  daiins  to 
such  lands.  The  5th  section  provides  that  all  claims  should  be 
referred  to  the  Commissioner,  to  be  duly  heard  and  decided ;  and 
the  Commissioners  were  to  be  guided  by  real  justice  and  good 
conscience,  and  to  direct  themselves  by  the  best  evidence  they 
could  procure. 

By  section  6,  Commissioners,  after  hearing  and  deciding  any 
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daim^  were  diiected^  as  soon  as  conyeniently  might  be^  to  make  a       1870 
report  thereof  in  writing,  attested  by  their  signatures,  in  form  pre-  MoManaway 
scribed  by  the  Governor,  and  such  report  was  to  be  recorded  in     ^  **• 
the  office  of  the  Colonial  Secretary.    The  7th  section  provided  for 
the  immediate  publication  of  the  decision  in  the  Gazette,  and 
enacted  that  "  the  claimant  in  whose  favour  such  decision  shall  be 
made  shall  be  deemed  to  be  entitled  to  a  deed  of  grant  or  Govern- 
ment scrip  as  hereinafter  provided/^ 

The  12th  section,  reciting  the  probability  of  conflicting  claims 
arising  in  consequence  of  deaths  and  dealings  by  purchasers  from 
the  Company,  enacted  that  every  deed  of  grant  made  by  the 
Governor  in  the  name  and  on  behalf  of  the  Crown  shall  be  deemed, 
both  at  law  and  in  equity,  a  full  and  complete  performance  by  the 
Crown  on  behalf  of  the  Company  of  the  contract  or  obligation 
as  to  the  land,  "  and  shall  be  deemed  and  taken  to  be  a  good  and 
valid  and  effectual  conveyance  of  the  land  purported  to  be  con- 
veyed by  such  grant,  as  against  Her  Majesty  h^  heirs  and  suc- 
cessors, and  against  all  persons  whatsoever/' 

[Richmond,  J. — ^There  have  always  been  doubts  about  the  con- 
clusiveness of  Commissioners'  reports  under  that  Ordinance.] 

By  the  15th  section,  the  Commissioner  is  empowered  to  report 
that  it  would  be  expedient  that  the  legal  estate  should  be  deemed 
to  have  been  in  the  grantee  from  and  after  a  date  to  be  named  by 
the  claimant ;  and  by  the  16th  section  the  Colonial  Secretary  is 
bound  to  indorse  the  date  so  reported,  and  then  the  legal  estate 
is  to  be  deemed  to  have  been  in  the  grantee  from  the  date  so 
indorsed. 

[Trovers  contra,  suggested  that  as  the  Commissioner  in  this 
case  did  not  report  any  such  date,  it  was  not  the  duty  of  the  Crown 
to  indorse  any  date  on  the  grant.] 

The  various  Acts  passed  on  the  subject  show  that  it  was  in- 
tended that  the  whole  benefit  of  the  legal  estate  should  pass. 

In  "  The  New  Munster  Summary  Ejectment  Ordinance,  1849,'' 
s.  4,  it  was  provided  that  a  New  Zealand  Company's  land  order, 
with  a  copy  of  the  register  of  selection,  should  be  deemed  and 
taken  as  a  sufficient  title. 

By  "  The  Conveyancing  Ordinance  Amendment  Act,  1860," 
8.  11,  it  is  provided  that  deeds  executed  by  grantees  of  Crown 
lands  and  their  assigns,  after  the  purchases,  but  before  the  date  of 
the  Crown  Grants,  shall,  for  completing  the  titles  of  parties  to 
such  deeds,  be  deemed  to  have  the  same  force  and  effect  as  though 
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1870       the  Crown  Grants  had  been  issued  immediately  upon  the  payment 
MoMakaway  o{  the  purchase  money. 
Cmxakd  '^^  provisions  of  "  The  Crown  Grants  Act,  1866/^  s.  26,  are 

to  a  similar  effect. 

[Richmond,  J. — ^I  do  not  see  that  any  of  the  Acts  girc  con- 
clusiveness to  the  Commissioners'  reports,  as  to  equities.] 

The  want  of  a  Crown  Grant  creates  only  an  ima^nary  diffi- 
culty. It  is  not  necessary  to  make  out  an  absolute  title.  See 
Moulton  y.  Edmonds  (29  L.  J.  Chanc.  181),  and  Sugden^s  Vendors 
(14th  ed.),  421. 

[Richmond,  J. — In  England  there  is  nothing  like  making  out 
a  title  to  absolute  demonstration.  Though  the  abstract  may  run 
over  sixty  years,  there  may  be  outstanding  titles  not  adverted  to 
in  it.  There  can  be  nothing,  there,  like  mathematical  demonstra- 
tion of  title.] 

In  the  next  place,  it  is  said  that  under  Stevens'  conveyance  to 
trustees,  the  trustees  conveyed  wrongfully ;  but  the  answer  to  that 
is,  that  by  the  29th  section  of  the  Conveyancing  Ordinance  the  pur- 
chaser is  safe,  not  being  bound  to  see  to  the  application  of  the 
purchase  money,  or  responsible  for  its  misapplication.  The  Ordi- 
nance carries  out  the  principle  even  further  than  the  English  cases 
do.  See  Sabin  v.  Heape  (27  Bear,  553;  S.  C.  29  L.  J.  Chanc. 
79) ;  Johnson  v.  Kennett  (3  Mylne  &  Keene,  624) ;  StroughiU  v. 
Anstey  (1  De  G.  M.  &  G.  635),  and  Re  Langmead's  Trust  (7  De 
G.  M.  &G.  853). 

[Trovers  abandoned  the  point  as  to  the  outstanding  mortgage.] 

In  the  next  place,  the  sale  by  the  Sheriff,  after  the  decree  for 
specific  performance,  and  before  the  bankruptcy,  could  not  affect 
the  rights  of  the  parties.  At  the  time  of  that  sale,  McManaway 
had  only  a  lien  on  the  land  for  the  purchase  money,  the  equitable 
title  to  the  land  being  in  Cleland. 

[Richmond,  J. — ^The  difficulty  arises  imder  ''  The  Execution  of 
Judgments  against  Real  Estate  Act,  1867.^^ 

There  is  nothing  for  the  execution  to  fix  upon. 

[Richmond  J. — ^There  can  be  no  doubt  but  that  the  Sheriff 
took  nothing  except  such  legal  or  equitable  estate  as  the  judgment 
debtor  had  in  the  land.] 

The  Sheriff  ought  not  to  have  taken  the  land.  The  judgment 
debtor^s  title  was  to  the  purchase  money,  and  not  to  the  land. 
Farrar  v.  Lord  Winterton  (5  Beav.  1) ;  Beavan  v.  The  Earl  of 
Oxford  (6  De  G.  M.  &  G.  s.  522). 
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By  the  Execution  Act  of  1867^  a.  2,  it  is  provided  that  lands        1870 
and  other  hereditaments  and  real  estates  in  New  Zealand^  include  moMaitawat 
ing  an  equity  of  redemption,  and  all  interest  which  a  debtor  may  «. 

have  in  real  estates^  are  to  be  subject  to  the  satisfaction  of  debts^ 
in  like  manner  as  personal  estate. 

The  conveyance  by  the  Sheriff  recites  that  McManaway  was 
seized  of  the  land  subject  to  mortgages.  The  recital  is  of  an  actual 
seizure,  but  can  it  be  said  that  he  was  so  seized  ?  It  is  submitted 
he  had  only  a  dry  trust. 

The  last  question  refers  to  the  right  of  the  trustee  under  the 
bankruptcy  to  continue  the  action,  instead  of  commencing  a  fresh 
one.  By  Reg,  Gen.  1856,  r.  386,  the  bankruptcy  of  a  plaintiff  in 
any  action  which  the  assignees  may  maintain  for  the  benefit  of  the 
creditors,  is  not  to  be  pleaded  in  bar,  unless  the  assignees  decline 
to  proceed  or  give  security  for  costs.  In  this  case  the  trustee 
under  the  bankruptcy  has  given  security,  and  the  action  is 
properly  continued  in  the  name  of  the  bankrupt :  Goodwin  v. 
Light  body  (Dan.  156;  Sugden's  Vendors,  14th  ed.  176). 

In  Whitmore  v.  Oxborrow  (3  Col.  91),  cited  in  "Daniell's 
Chancery  Practice '^  (8rd  ed.  p.  649),  when  the  plaintiff  became 
bankrupt  after  decree.  Knight  Bruce,  V.C,  made  an  order  putting 
the  assignees  of  the  plaintiff  to  their  election  whether  they  would 
proceed  in  the  suit  in  the  name  of  the  plaintiff. 

Travers,  for  the  defendant. 

With  respect  to  the  right  of  the  trustee  of  the  bankrupt  to 
continue  the  action,  in  the  first  place,  it  is  submitted  that  such 
right  does  not  exist. 

The  386th  rule  has  really  nothing  to  do  with  the  case.  The 
words  "  in  any  such  action ''  must  be  taken  to  apply  to  actions 
for  money,  or  actions  other  than  for  specific  relief — as  all  the 
immediately  preceding  rules  do ;  and  there  are  rules  applicable  to 
actions  for  specific  relief,  of  which  advantage  has  not  been  taken 
in  this  case.     See  rule  387,  &c. 

In  England,  the  bankruptcy  of  a  sole  plaintiff  causes  a  suit  for 
specific  performance  to  abate  after  decree :  See  Jackson  v.  The 
Riga  and  Dunaburg  Railway  Company  (28  Beav.  75 ;  S.  C.  29 
L.  J.  Chanc.  571). 

The  modem  practice  of  the  Court  of  Chancery  is  guided  by 
the  Equity  Procedure  Act,  15  and  16  Vict.  c.  86,  s.  52,  whereby  on 
abatement  of  a  suit  an  order  may  be  made  having  all  the  effect  of 
a  bill  of  revivor. 
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^70  By  the  New  Zealand  Supreme  Court  rule,  R^.  Gem.  1856, 

MoHlivAWAT  r.  872,  it  is  provided  that  in  cases  where  it  Ib  necessary  to  revise 
Qj^^^;g^  ft  decree  in  any  action  for  specific  relief,  by  reason  of  a  change  in 
the  parties,  the  proceeding  shall  be  in  manner  mentioned  in 
rule  868,  which  provides  that  in  order  to  revive  a  judgment  the 
party  entitled  to  execution  may  issue  out  a  writ  of  revivor,  and 
serve  the  same  with  a  claim  to  revive. 

This  is  a  case  in  which  it  was,  at  all  events,  necessary  to  revive 
the  decree,  and  the  plaintiff  has  not  followed  the  proper  course. 

But  it  is  submitted  that  in  this  case  the  act  of  bankruptcy 
was  a  bar,  and  the  suggestion  of  the  bankruptcy  put  an  end  to  the 
suit.  The  act  of  bankruptcy  here  was  one  of  those  complex  acts 
which  arise  upon  a  trader^s  summons  and  non-appearance  there- 
upon, and  non-payment  for  the  space  of  fourteen  days,  under 
section  82  of  ''  The  Bankruptcy  Act,  1867.''  After  that  act  was 
complete,  and  before  the  appointment  of  a  trustee  under  the  bank- 
ruptcy, there  was  no  one  to  give  a  title  to  the  land,  and  the 
defendant  had  a  right,  as  soon  as  the  act  of  bankruptcy  was 
established,  to  treat  it  as  an  absolute  bar  to  the  claim  fi^r  specific 
performance.  The  trustee,  when  appointed,  could  not  put  the 
defendant  in  the  same  position  as  the  plaintiff  could  before  the 
bankruptcy.  A  trustee  would  not  be  bound  to  give  the  covenant 
for  title  which  the  bankrupt  would  have  been  bound  to  give. 

A  complete  act  of  bankruptcy  is  a  sufficient  objection  to  the  title 
of  the  vendor :  iMwes  v.  lAuh  (14  Yes.  J.  547) ;  FramkUn  v. 
Brownlow  (M.  650) ;  Clarke  v.  Tipping  (3  Col.  91). 

The  question,  whether  the  sale  by  the  Sheriff  did  not 
divest  the  property,  depends  upon  the  construction  of  ''The 
Execution  of  Judgment  against  Real  Estate  Act,  1867.'' 

If  there  had  been  no  bankruptcy,  the  bankrupt  would  have  had 
the  complete  disposing  power  over  the  property,  subject  to  the 
three  mortgages  and  to  the  contract  with  the  defendant.  If  he 
sold  to  a  third  person  without  notice  of  the  contract,  and  that 
person  got  the  legal  estate,  he  would  have  been  entitled  to  the 
property  as  against  the  defendant. 

Again,  if  he  sold  to  a  third  person  who  had  notice,  that  person 
would  be  liable  to  perform  the  contract  specifically  to  the  original 
vendee. 

Story'8  Eg.  Jur.,  s.  784;  Taylor  v.  Stibbert  (12  Ves.  J.  437). 
See  Tasker  v.  Small  (3  Mylne  &  Craig,  63),  and  Ftnwick  v. 
Bulman  (L.  R.  9  Eq.  165). 
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Under  the  Execution  Act,  it  may  be  that  a  mere  equitable        18^0 
interest  cannot  be  sold,  but  a  term  may  be  taken  iinder  a  j!./a.      MgManaway 

In  Bird  v.  The  Great  Eastern  Railway  Company  (34  L.  J.     ^jj.,^^ 
C.  P.  366)  it  was  held  that  a  right  of  shooting  over  certain  land, 
by  an  agreement  not  under  seal,  is  not  such  an  "  interest  in  land '' 
as  to  give  the  party  a  claim  to  compensation  from  a  Railway 
Company  for  damage  done  to  his  shooting. 

A  right  in  equity  applies  only  to  those  who  are  parties  to  the 
contract  and  their  privies,  and  does  not  extend  to  persons  who  are 
strangers  to  the  particular  contract.  The  Sheriff  is  not  a  privy. 
He  takes  what  the  execution  debtor  has.  He  seizes  what  he  finds 
in  the  possession  of  the  execution  debtor,  and  deals  with  it.  It  is 
said  that  the  Sheriff  had  notice  of  the  decree.  That  might  have 
imposed  upon  him  the  duty  of  informing  the  purchaser  of  the 
decree.  If  he  performed  that  duty,  Payne,  the  vendee  under  his 
sale,  may  have  taken  with  notice,  and  may  therefore  be  bound  to 
perform  the  contract ;  but  all  the  interest  of  the  plaintiff  is  gone, 
subject  to  the  equities.  Payne  is  not  now  before  the  Court,  and 
cannot  be  forced,  in  this  proceeding,  to  divest  himself  of  his 
interest. 

Now,  what  was  the  interest  which  McManaway  had  in  the 
land  prior  to  the  sale  to  Cleland,  according  to  the  law  of  New 
Zealand  ?  There  were  three  outstanding  mortgages ;  but  by  virtue 
of  the  I6th  section  of  the  Conveyancing  Ordinance,  a  covenant 
for  quiet  enjoyment  is  not  to  be  implied  against  a  mortgagor,  nor 
is  a  mortgagee  entitled  to  enter  into  possession,  until  default  in 
payment  after  demand,  according  to  the  provisions  of  the  Ordi- 
nance. Was,then,McManaway  the  mortgagor's  interest  one  seizable 
under  the  execution  ?  There  was  nothing  necessary  to  be  done  to 
revest  the  property  in  him  if  the  purchase  money  should  not  be 
paid.  As  between  him  and  Cleland,  the  property  was  subject  to 
the  contract;  but  he  might  deal  with  it,  as  to  the  rest  of  the 
world,  without  giving  notice.  If  the  Sheriff  had  notice,  that 
would  only  limit  the  character  of  the  estate.  He  sold  subject  to 
the  contract,  if  there  was  notice.  It  is  admitted  that  the  pur- 
chaser from  him  had  notice,  and  therefore  the  sale  was  subject 
to  the  contract. 

By  the  14th  section  of  "The  Execution  Act,  1867,''  the 
Sheriff  is  to  execute  a  proper  deed  of  conveyance,  &c.,  to  the 
purchaser  of  the  real  estate  or  interest  of  the  execution  debtor 
therein.     By  the   Sheriff's   deed,  therefore,   all    McManaway's 
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^^^Q        iutcrest  was   divested  from  him,  and  there  is  nothing  for   the 
McMawaway  Court  to  act  upon  hy  decree.     The  Court  cannot  entertain  the 
Clblaio)     ^^^^  when  the  specific  performance  sought  for  has  become  impos- 
sible.    The  Court  has  no  power  in  this  suit  to  compel  the  person 
in  whom  the  estate  has  vested  to  convey  to  the  defendant. 

The  conveyance  by  the  SheriflF  properly  fulfils  the  requirements 
of  the  14th  section  of  the  Execution  Act,  as  it  conveys  the  land 
by  description,  and  all  McManaway's  estate  in  it. 

[Richmond,  J. — ^The  conveyance  misdescribes  the  interest,  by 
not  mentioning  the  contract.  In  Whitworth  v.  Gaugain  (3  Hare, 
416,  and  1  Phil.  728),  it  was  held,  notwithstanding  the  1  and  2  Vict, 
c.  100,  ss.  11  and  13,  that  the  right  of  a  judgment  creditor  in  pos- 
session under  an  elegit  is  not  analogous  to  that  of  a  purchaser  for 
value  without  notice,  so  as  to  give  him  a  preference  over  a  prior 
equitable  claimant, — ^the  judgment  only  affecting  that  which  was 
the  property  of  the  debtor.] 

It  is  submitted  that  it  was  not  necessary  to  allude  to  the  con- 
tract. 

[RiCHMONB,  J. — No  doubt,  a  simple  equity  of  redemption  is 
seizable  under  the  Act,  but  an  equity  of  redemption  subject  to  a 
contract  for  sale  is  not  so  clearly  within  it.  You  say  that  the 
conveyance  divested  McManaway  of  all  interest.] 

Of  an  interest  in  equity  subject  to  three  mortgages  and  a  con- 
tract of  sale. 

[RiCHMONB,  J. — But  the  conveyance  is  of  a  plain  equity  of 
redemption  not  subject  to  a  contract.] 

The  instrument  puts  the  grantee  in  a  position  to  get  the  legal 
estate. 

[Richmond,  J. — Yes;  there  would  be  two  persons  having 
equities,  and  the  first  who  got  the  legal  estate  would  prevail. 
The  question  is,  whether  McManaway 's  interest  passed.  He  could 
not  set  up  the  contract  as  against  Payne.  Did  the  conveyance  by 
the  Sheriff  carry  the  equity  of  redemption,  or  the  right  to  the 
jK500  purchase  money  ?] 

The  Sheriff  was  not  privy  to  the  contract ;  and  the  rule  as  to 
conversion  applies  only  to  parties  and  privies.  He  seized  the 
equity  of  redemption  and  got  notice  of  the  sale.  If  the  person  to 
whom  he  sold  had  notice,  then  he  is  bound  to  perform  the  contract. 
[Richmond,  J. — The  question  is  not  as  to  the  injury  to  Cleland, 
but  whether  McManaway  was  not  injuriously  affected  by  the 
sale.     He  was  plaintiff  in  a  pending  suit,  insisting  upon  his  right 
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to  get  £500  from  Cleland.     It  was  a  very  complicated  equity.     If       i87o 
it  was  not  sold,  it  was  annihilated.     McManaway  was  injured  with-  McMakaway 
out  the  vendor  being  benefited.    There  is  great  reason  for  caution,     ^    ^' 
because^  if  this  can  be  done,  an  interest  like  this  might  be  sold  for 
a  nominal  price,   and  an  injury  might  be  done  to  all  parties. 
Under  the  Statute  of  Frauds,  plain  trusts  were  held  to  be  compre- 
hended, and  the  1  and  2  Vict.  c.  110,  s.  11  (not  section  10),  was  held 
to  apply  only  to  "plain  trusts."     Equities  of  redemption  did  not 
come  under  either  of  those  Acts,  but  they  do  come  under  the  New 
Zealand  Act ;   still  the  question  is  left  open,  whether  an  equity, 
encumbered  as  this  is,  can  pass.     Your  argument  is  that  the 
Sheriff  can  sell  an  equity  suit  or  can  extinguish  it.] 

If  that  be  not  so,  it  is  submitted  the  Statute  can  in  no  case 
operate  on  an  equity. 

Now  comes  the  question  about  the  title.  A  Court  of  Equity 
wiU  not  compel  a  purchaser  to  take  a  defective  title ;  and  the  title 
made  in  this  case  is  defective.  There  is  no  legal  evidence  of  the 
original  title  to  the  land.  It  is  said  that  this  was  land  belonging 
to  the  New  Zealand  Company  before  it  surrendered  its  charter, 
and  that  Stevens  was  reported  by  a  Commissioner  under  "The 
Land  Claimants  Ordinance,  1851,''  to  be  entitled  to  a  Crown 
Grant.  It  does  not  appear  that  any  legislative  provision  has  been 
made  for  antevesting  the  legal  estate  in  such  cases,  so  as  to  make 
deeds  executed  prior  to  the  issuing  of  the  Crown  Grant  effective 
for  the  purpose  of  conveying  the  legal  interest.  The  vendor  leaves 
the  purchaser  to  do  what  he  should  have  done — ^namely,  procure 
the  legal  title  by  Crown  Grant.  The  purchaser  has  to  go  to  look 
for  his  legal  estate,  instead  of  having  it  delivered.  Of  two  persons 
having  titles  through  Stevens,  the  successful  one  would  be  the  one 
who  should  get  the  legal  estate.  Mere  registration  would  not 
give  the  priority.  The  Registration  Ordinance  applies  from  the 
issuing  of  the  Crown  Grant.  It  cannot  be  shown  that  the  certi- 
ficate of  the  Commissioner  gives  a  good  title  against  all  the  world, 
nor  does  it  give  a  right,  free  from  equities  of  other  parties,  which 
might  be  established  to  the  satisfaction  of  the  Crown. 

As  to  the  practice  of  conveyancers,  it  has  not  been  the  custom 
to  be  satisfied  with  such  certificates,  as  good  title ;  but  notice  of 
the  nature  of  the  title  has  been  given.  If  the  antevesting  clause 
of  "  The  Crown  Grants  Act,  1866,''  section  26,  had  stood  alone,  it 
might  have  given  validity  to  all  deeds  entered  into  before  the  issue 
of  the  Crown  Grant ;  but  by  section  27,  the  time  is  ascertained  from 
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1870        which  it  is  to  have  such  effect,  and  by  subsection  1  it  is  provided, 
MoMavawat  as  to  grants  under  the  New  Zealand  Company's  Land  Claimants 
Clela         Ordinance,  that  they  are  to  be  operative  from  the  date  recom- 
mended by  the  Commissioner  in  the  manner  propounded  by  the 
Ordinance.    Here  there  is  no  such  date.   The  grant  therefore  would 
be  issued  to  Stevens,  to  take  effect  from  the  time  of  the  grant. 

McManaway  could  not  make  good  title  without  proceedings  at 
law ;  and  it  is  a  well  settled  rule  that  a  Court  of  Equity  will  not 
compel  a  purchaser  to  accept  a  lawsuit  by  way  of  title. 

Again,  the  grant  recommended  by  the  Commissioner  was  for 
the  property  in  question  inter  alia,  and  the  Crown  will  give  but 
one  grant  for  the  whole.  It  is  submitted,  not  only  that  the  legal 
estate  remains  in  the  Crown,  but  also  that  it  does  not  appear  in 
whom  it  will  be  vested. 

[Brandofij  contra,  said  that  in  practice  the  report  of  the  Com- 
missioner under  the  Ordinance  had  always  been  taken  as  the  basis 
of  title  in  dealing  with  these  lands.] 

That  is  not  so ;  some  practitioners  have  taken  care  to  see  that 
the  Commissioner's  report  was  based  upon  a  land  order. 

''  The  Registration  of  Deeds  Act,  1868,''  s.  16,  will  put  the 
matter  on  a  different  footing  for  the  future ;  for  it  provides  that 
instruments  of  purchase  from  the  New  Zealand  Company  shall  be 
registered  notwithstanding  the  non-issue  of  the  Crown  Grant. 

Under  the  old  Ordinance,  no  instrument  issued  anterior  to  the 
Crown  Grant  derived  any  advantage  from  registration. 

A  doubtful  title  cannot  be  forced  upon  an  unwilling  purchaser. 

Brandon,  in  reply : 

With  respect  to  the  question  of  antevesting,  the  point  ought 
not  to  be  raised  at  this  stage  of  the  proceedings.  If  there  is  any 
ground  of  objection  on  account  of  the  want  of  recommendation  of 
a  date  in  the  report  of  the  Commissioner,  it  ought  to  have  been 
stated  in  the  requisition,  so  that  the  matter  should  be  set  at  rest. 
We  should  have  been  entitled,  under  section  15  of  the  Company's 
Land  Claims  Ordinance,  to  go  to  the  Commissioners  to  get  a  date 
fixed. 

The  12th  section  of  the  Ordinance  shows  that  it  was  intended 
that  Crown  Grants  should  be  issued  to  others  than  the  persons 
originally  interested. 

[Richmond,  J. — You  have  no  right  to  rely  on  the  12th  section, 
knowing,  as  you  must  do,  that  it  was  repudiated  by  the  Imperial 
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authorities  as  ultra  vires.    The  history  of  tiie  Colonial  legislation        1870 
on  this  subject  is  not  to  be  forgotten  in  such   an   ailment.     It  mcManawat 
is  well  known  that  the  gravest  disputes  have  arisen  upon  this        >. 
Ordmance.J 

If  the  defendant  had  asked  for  the  original  title^  the  original 
deeds  would  have  been  produced.  The  remissness  on  the  other 
side  in  giving  specific  information  of  what  they  rely  upon  ought 
to  prevent  them  from  being  allowed  to  go  into  this  matter. 

[Arney,  C.J. — On  reading  the  case,  I  assumed  that  the  objec- 
tion was  pointed  to  the  insufficiency  of  the  report  without  the 
tender  of  any  previous  document.] 

[Richmond^  J.  —  Sir  John  Pakington^  Secretary  for  the 
Colonies^  protested  against  the  New  Zealand  Company's  Land 
Claimants  Ordinance^  as  at  variance  with  the  Imperial  Act  14  and 
15  Vict.  c.  M,  and  suggested  that  fresh  steps  should  be  taken  by 
the  Crovemor  in  respect  to  the  matter.  The  Legislative  Council 
had  not  at  that  time  power  to  legislate  with  respect  to  the  waste 
lands  of  the  Crown.  It  got  that  power  first  by  the  Constitution 
Act.  It  would  seem  high  time  that  some  Act  were  passed  to  make 
possession  under  reports  of  Commissioners  good.] 

As  soon  as  the  grant  issues^  then  all  defects  in  registration  will 
be  cured  under  "The  Deeds  Registration  Act,  1868/'  s.  13, 
Reading  the  16th  section  along  with  the  26th  section  of  "The 
Crown  Grants  Act,  1866/'  the  legal  estate  will  vest  at  the  time 
when  the  party  becomes  entitled  to  the  grant,  and  as  if  the  Crown 
Grant  and  the  conveyance  under  it  had  been  duly  issued  and 
executed  before. 

[Richmond,  J. — ^There  is  nothing  to  show  that  there  may  not 
have  been  many  conveyances  before  the  report.] 

The  plaintifi^  cannot  prove  a  negative.  If  there  be  anything 
on  the  register  to  affect  the  plaintiff's  title,  the  defendant  should 
have  found  it.  The  case  is  to  be  taken  as  if  the  Crown  Grant  had 
been  issued  to  Stevens  at  the  time  when  he  was  reported  to  be 
entitled. 

There  is  nothing  in  the  argument  that  the  property  in  question 
is  only  part  of  what  was  contained  in  the  original  sale. 

A  title  treating  a  Commissioner's  report  as  the  root  of  title  is, 
and  has  been  a  marketable  title. 

As  to  the  sale  by  the  Sheriff,  it  was  nugatory  on  other  grounds 
than  that  the  interest  in  the  land  did  not  pass ;  for  at  no  stage  of 
the  proceedings  did  he  do  what  was  prescribed  by  the  Act  in  sec- 
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1870        tions  9,  10,  11,  &c. ;  and  the  conveyance,  though  good  in  form,  is 
McManawat  ^ot  sufficient  if  not  regular  under  the  Act. 
p    ^*  As  to  the  interest  which  passed,  it  is  submitted  that  imme- 

diately on  the  sale  there  was  a  conversion. 

The  disposing  power  over  the  land  was  in  the  vendee.  He  had 
the  equity  of  redemption  by  the  sale.  McManaway  held  the  land 
as  a  trustee.  The  conveyance  was  not  a  proper  one,  because  the 
Sheriff,  having  notice,  could  sell  only  subject  to  the  contracts  ;  but 
the  conveyance  purports  to  convey  more  than  that.  There  is 
nothing  in  the  conveyance  to  show  that  the  purchaser  under  it 
took  the  interest  in  the  £500. 

As  to  the  operation  of  the  Bankruptcy  Act,  sec.  106,  the 
trustee,  with  the  consent  of  the  supervisors,  may  commence  and 
prosecute  or  defend  any  action  which  the  bankrupt  might  have 
commenced,  prosecuted,  or  defended. 

[Richmond,  J. — How   is   the   trustee   to    give    the    proper 

~'«°*°*''  ^^  Cur.  adv.  vuU. 

Arney,  C.  J.,  (27th  July,)  gave  the  judgment  of  the  Court.* 

This  is  a  suit  for  the  specific  performance  of  a  contract  for  sale 
of  the  equity  of  redemption  of  a  section  of  land  at  Makara,  in  the 
Province  of  Wellington.  McManaway,  the  vendor  and  original 
plaintiff,  became  bankrupt  after  the  commencement  of  the  suit. 
Certain  proceedings  (the  regularity  of  which  is  contested)  have 
been  taken  on  behalf  of  the  Trustee  in  Bankruptcy,  to  place  his 
name  on  the  record  as  an  additional  or  substitutionary  plaintiff. 
Subject  to  the  question  raised  on  behalf  of  the  defendant  as  to  the 
regularity  of  these  proceedings,  it  is  to  be  taken  that  the  trustee 
is  now  the  substantial  plaintiff. 

It  is  alleged  on  the  side  of  the  plaintiff,  that  McManaway, 
previously  to  his  bankruptcy,  was  entitled  to  the  section  of  laud 
in  question  for  an  equitable  estate  in  fee-simple,  subject  to  a 
mortgage  to  the  Wellington  Mutual  Investment  Society,  and  to 
two  other  mortgages. 

On  the  9th  December,  1869,  and  previously  to  his  bankruptcy, 
McManaway  obtained  a  decree  of  the  Supreme  Court,  Wellington 
District,  affirming  his  right  to  have  the  agreement  specifically  per- 
formed, if  he  should  be  able  to  make  '*  a  clear  title  except  as  to  the 
charge  in  favour  of  the  Wellington  Mutual  Investment  Society  ;*' 
and  referring  the  question  of  title  to  the  Registrar  of  the  Court. 

*  Arney,  O.J.,  Johnston,  J.>  Gresson,  J.,  Richmond,  J.,  and  Chapman,  J. 
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Shortly  after  the  making  of  this  decree,  an  abstract  of  title        1870 
was  delivered  by  McManaway.     On  the  17th  December,  1869,  McMa^away 
objections  to  the  title  disclosed  by  this  abstract  were  delivered  by         *'• 
the  defendant. 

But  pending  the  proceedings  in  the  suit  for  specific  perform- 
ance, the  defendant  had  been  suing  McManaway  under  the  Sum- 
mary Procedure  on  Bills  Act  for  the  sum  of  £52  19s.  6d.,  and 
had  obtained  judgment  against  him.  Upon  this  judgment  the 
defendant  proceeded  to  issue  execution,  pursuant  to  the  provisions, 
as  he  alleges,  of  ''The  Execution  of  Judgments  against  Real 
Estates  Act,  1867/'  and  on  the  11th  December,  two  days  after  the 
date  of  the  decree,  the  Sheriff  sold  by  public  auction,  under  a  writ 
of  ^.  /a.,  what  is  described  in  the  particulars  of  sale  as  ''  the  equity 
of  redemption  of  John  McManaway  of  the  Makara  District,  in 
Section  No.  35  in  the  Makara  District.'^  On  the  17th  December, 
1869,  the  Sheriff  executed  a  deed  purporting  to  convey  the 
section,  subject  to  the  mortgages  thereon,  to  the  purchaser  at  the 
sale. 

On  the  28th  February,  1870,  McManaway  was  adjudicated  a 
bankrupt,  on  the  petition  of  the  defendant,  for  non-appearance  on 
a  debtor-sunmions  issued  on  the  application  of  the  defendant,  and 
served  on  the  12th  of  February. 

It  does  not  appear  on  the  case  that  the  Registrar  of  the 
Supreme  Court  has  ever  reported  upon  the  title.  On  the  24th 
Jime,  Mr.  Justice  Johnston  over-ruled  the  defendant's  objections 
to  the  title,  including  one  in  addition  to  those  originally  delivered ; 
this  additional  objection  (delivered  4th  January)  being  apparently 
founded  on  the  sale  by  the  Sheriff.  This  decision  was  pro  formd 
only,  it  having  been  arranged  to  remove  the  proceedings  into  the 
CouA  of  Appeal,  under  the  20th  section  of  the  Court  of  Appeal 
Act.  This  was  accordingly  done,  by  Mr.  Justice  Johnston's  order 
of  the  2nd  July,  1870. 

In  addition  to  the  objections  to  the  form  of  proceeding  for 
placing  the  trustee  on  the  record  as  plaintiff,  three  substantial 
questions  have  been  raised  and  argued  before  us  : — 

1.  Was  a  good  title  shown  by  the  abstract  in  John  Stevens, 
from  whom  the  vendor  derives  title  ? 

2.  Was  the  sale  by  the  Sheriff  a  valid  proceeding ;  and  did 
it  transfer  or  terminate  the  plaintiff's  interest  in  the 
suit,  so  as  to  disentitle  him  to  proceed  further  therein  ? 

3.  Is  the  trustee  in  bankruptcy  of  McMauaway's  estate 
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1870  entitled  to  revive  the  decree^  or  otherwise  to  continue 

MoMakawat  the  suit? 

CiMA  '^^  *^  *^^  ^^*  point,  the  only  title  shown  in  the  person  referred 

to,  consists  in  a  report  by  Francis  Dillon  Bell,  a  Commissioner  ap- 
pointed under  the  New  Zealand  Land  Claimants  Ordinance  (Sess. 
XI.,  No.  15),  that  John  Stevens  is  entitled  to  a  Crown  Grant  for 
{inter  alia)  country  section  No.  35,  Makara.  The  abstract  com- 
mences with  this  report,  which  bears  date  24th  April,  1852.  Hereon 
arise  two  questions  :  first,  as  to  the  conclusiveness  of  the  report  ; 
second,  as  to  the  sufficiency  of  a  mere  equitable  title  where  the 
legal  estate  is  outstanding  in  the  Crown. 

We  are,  in  the  first  place,  satisfied  that  there  is  no  ground  for 
attributing  a  conclusive  efiect  to  the  report.  Clause  12  of  the 
Ordinance,  in  so  far  as  it  pretends  to  make  Crown  Grants  issued 
in  accordance  with  such  reports,  ''  valid  against  Her  Majesty  her 
heirs  and  successors,  and  against  all  other  persons  whatsoever/' 
appears  to  be  invalid.  On  the  surrender  of  the  Company^s  Charter, 
the  lands  of  the  Company,  by  virtue  of  10  and  11  Vict.  c.  112, 
8.  19,  reverted  to  Her  Majesty,  as  part  of  the  demesne  lands  of 
the  Crown.  The  former  Legislature  of  New  Zealand  had  no  power 
to  deal  with  such  lands.  Power  over  them  was  first  given  to  the 
Colonial  Legislature  by  section  72  of  the  Constitution  Act.  The 
Ordinance  can  have  no  binding  effect  against  the  Crown.  The 
concluding  words  of  the  clause,  ''  and  against  all  other  persons 
whatsoever,'^  purporting  to  make  the  title  of  the  grantee  who  has 
established  his  claim  to  the  satisfaction  of  the  Commissioner  com- 
plete against  all  the  world,  (if  that  be  indeed  the  meaning  of  the 
Ordinance,)  are  equally  ineffectual,  being  in  conflict  with  the 
10th  section  of  14  and  15  Vict.  c.  84 ;  which  latter  enactment 
adopts  by  reference  the  provision  respecting  outstanding  equities  of 
the  New  Zealand  Company's  Act,  9  and  10  Vict.  c.  ccclxxxii,  s.  51. 

This  objection  to  title  is  not  however  conclusive.  Its  allowance 
merely  involves  the  deduction  of  the  earlier  title  from  the  land 
order  downwards,  and  a  reference  back  to  the  Registrar.  But 
such  a  reference  would  be  futile,  because  we  are  further  of  opinion 
that  the  title  cannot  be  forced  upon  an  unwilling  purchaser  with 
the  legal  estate  outstanding  in  the  Crown.  It  is  well  settled  as  a 
general  principle  in  England,  that  a  purchaser  cannot  be  compelled 
to  take  an  equitable  title :  Sugden^a  Vendors,  (14th  edit.)  pp.  38G, 
897.  We  know  nothing  which  renders  this  principle  inapplicable 
in  New  Zealand.     The  distinction  between  legal  and  equitable 
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rights  is  in  full  force  in  this  Colony,  although  one  and  the  same        1870 
Court  takes  cognizance  of  both.     It  is  in  the  procedure  to  enforce  MoMiXAWAT 
an  equitable  right,  not  in  the  substance  of  the  right  itself,  that  the  *• 

law  of  New  Zealand  differs  from  that  of  England.  In  England,  the 
equitable  owner  has  no  right  {i.e.  no  direct  right)  to  the  possession, 
if  the  legal  estate  is  outstanding  in  a  stranger.  He  must  recover 
upon  the  strength  of  his  own  legal  title,  and  if  the  defendant  prove 
a  legal  title  out  of  the  plaintiffs,  it  is  sufficient  though  he  have  not 
any  title  himself  (Selwyn's  NiH  Prius  (12th  Ed.),  title  Elfectment, 
p.  755) .  The  direct  right  of  the  equitable  owner  is  to  a  convey- 
ance of  the  legal  estate.  To  this,  a  Court  of  Equity,  it  may  be,  can 
help  him.  But  until  he  gets  in  the  legal  estate,  he  has  no  right  to 
the  possession.     The  law  is  the  same  in  this  Colony. 

It  does  not  improve  the  case  that  the  legal  estate  is  here  out- 
standing in  the  Crown,  but  rather  makes  it  worse.  Although  we 
freely  speak  of  equitable  estate  as  existing  before  the  issuing  of  the 
Crown  Grant,  yet  it  seems  doubtful  whether,  in  strictness,  there 
exists  any  such  thing  as  an  equity  against  the  Crown. 

In  the  present  case  it  may  be  said,  indeed,  that  the  purchaser 
has  not  bargained  for  the  legal  estate,  the  subject  of  sale  being 
merely  an  equity  of  redemption.  We  think,  however,  that  the 
purchaser  has  bargained  for  a  legal  estate  in  the  mortgagee.  In 
the  absence  of  any  condition  of  sale  restricting  his  right,  he  is 
entitled  to  require  that,  on  the  payment  of  principal  and  interest, 
he  shall  be  in  a  condition  to  compel  a  conveyance  to  himself  of  the 
legal  fee-simple. 

On  the  whole,  we  are  compelled  to  decide  that  the  objection  to 
title  is  a  conclusive  one.  In  future,  there  can  be  no  difficulty  in 
guarding  against  this  very  common  defect  of  title,  by  a  special 
condition  of  sale. 

We  are  the  less  unwilling  to  decide  the  case  on  this  ground, 
because  there  appears  to  be  at  least  one  other  obstacle  to  a  decree 
in  favour  of  the  trustee.  We  are  far  from  satisfied  that  the 
assignees  of  a  bankrupt  can  maintain  or  continue  a  suit  for  specific 
performance  of  a  contract  for  the  sale  of  land.  There  appears  to 
be  very  little  authority  on  the  subject.  Lord  St.  Leonards,  in  the 
14th  edition  of  his  work  on  "  Vendors  and  Purchasers''  (p.  175), 
retains  unaltered  the  statements  on  this  subject  which  are  to  be 
found  in  the  earlier  editions  of  the  work.  He  lays  it  down  that  a 
contract  for  sale  is  not  discharged  by  the  bankruptcy  of  the  ven- 
dor, and  is  evidently  of  opinion  that,  in  such  a  case,  the  pturchaser 
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1870        may   compel  the   assignees  to  perform  it,  for  he   says : — "  The 

MoMavaway  observation  of  the  Chief  Baron  in  Goodwin  v.  Lightbody,  that  if 

^   *'•  one  were  to  sell  an  estate,  and  before  the  conveyance  should  be 

Clblakd,  ... 

complete  were  to  become  a  bankrupt,  his  assignees  might  choose 

whether  they  would  perform  the  contract  or  not,  is  not  well 
founded.^'  But  it  is  a  different  question  whether  the  assignees 
can  compel  the  purchaser  to  complete.  Lord  St.  Leonards 
remarks  on  Goodwin  v.  Light  body  (in  which  the  assignees  were 
plaintiffs,  and  specific  performance  was  decreed),  that  the  case  was 
decided  upon  the  ground  that  the  purchaser  submitted  to  perform 
the  contract  if  a  good  title  could  be  made.  From  this  it  would 
seem  he  was  of  opinion  that  the  assignees  could  not  have  enforced 
performance ;  but  this  opinion  may  have  depended  upon  a  pecu- 
liarity of  the  case ;  the  act  of  bankruptcy  on  which  the  commission 
was  founded  having  been  prior  to  the  contract,  so  that  the  bank- 
ruptcy overreached  the  contract. 

There  is,  however,  an  obvious  difference  in  regard  to  the  ability 
to  complete,  and  therefore, — ^it  seems  to  follow, — in  regard  to  the 
right  to  enforce  completion,  between  the  assignees  on  the  one 
hand  and  a  solvent  purchaser  on  the  other.  A  solvent  purchaser 
can^  it  is  clear,  compel  the  assignees  to  perform  the  contract ;  but 
then  he  is  able,  on  his  part,  to  do  all  that  he  ever  undertook  to  do. 
The  assignees,  on  the  other  hand,  cannot,  if  they  would,  perform, 
on  behalf  of  the  bankrupt  vendor,  his  side  of  the  agreement. 
Every  ordinaiy  contract  for  the  sale  of  land  includes  an  under- 
taking to  give  the  usual  covenants  for  title.  Generally  speaking, 
assignees  would  refuse  to  enter  into  such  covenants;  but  sup- 
posing them  to  be  willing  to  take  this  responsibility  upon  them- 
selves, their  covenants  are  not  what  the  purchaser  bargained  for. 
It  may  be  said  that  the  same  thing  must  happen  on  the  death  of 
a  vendor  before  conveyance.  The  purchaser  will  not  get  covenants 
for  title  either  from  the  heir,  who  joins  in  the  conveyance  merely 
as  a  trustee,  or  from  the  executors ;  yet  the  executors  have  un- 
doubtedly a  right,  in  general,  to  enforce  the  contract.  There  is 
however,  this  difference  between  the  two  cases.  The  death  of  the 
vendor  before  conveyance,  is  an  accident,  the  possibility  of  which 
may  well  be  considered  as  having  been  so  far  in  the  contemplation 
of  the  parties,  as  that  its  occurrence  shall  not  entitle  the  purchaser 
to  recede  from  his  bargain.  Bankruptcy,  on  the  other  hand,  is  a 
default  on  the  part  of  the  vendor,  which  ought  not  to  be  allowed 
in  any  degree  to  prejudice  the  purchaser. 
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It  seems^  in  some  cases  before  6  Geo.  IV.  c.  16,  to  have  been        1870 
considered,  if  not  decided,  that  assignees  in  bankruptcy  would  be  McMakawat 
entitled  to  the  performance  of  an  agreement  to  grant  a  lease  to  the  *• 

bankrupt,  provided  they  were  willing  themselves  to  enter  into  the 
lessee's  covenants.  Could  this  be  regarded  as  settled  law,  it  would 
afford  strong  ground  for  the  contention  that  the  purchaser  ought 
to  be  satisfied  with  covenants  for  title  by  the  trustee.  The  authori- 
ties are,  however,  at  variance.  Compare  the  case  before  Lord 
Thurlow,  mentioned  by  the  Solicitor-General,  at  the  foot  of  the 
report  of  Brooke  v.  Hewitt  (3  Ves.  253),  with  the  dictum  of  Sir  W. 
Grant  in  fFi?Mera//  v.  Geering  (12  Ves.  513).  Cases  since  the 
Statute  6  Geo.  IV.  c.  16,  such  as  Powell  v.  Lloyd  (2  Y.  &  J.  372), 
are  not  in  point,  the  75th  section  of  the  Statute  expressly  enabling 
the  assignees  to  elect  to  take  the  lease. 

Some  reliance  was  placed  in  argument  on  the  terms  of  section 
166  of  "The  Bankruptcy  Act,  1867,''  which  enacts  that  "the  trustee, 
with  the  consent  of  the  supervisors,  may  commence  and  prosecute, 
or  defend,  any  action  or  suit  which  the  bankrupt  might  have  com- 
menced and  prosecuted  or  defended."  If,  however,  the  trustee  be 
unable  to  perform  any  condition  precedent  to  the  right  to  maintain 
a  suit  of  this  nature,  the  enactment  of  section  166  will  not  help 
him. 

No  case  has  been  cited  except  that  of  Goodwin  v.  Lightbody 
in  which  assignees  of  a  bankrupt  have  been  allowed  to  maintain 
such  a  suit.  The  absence  of  any  such  precedent  is  of  itself  a 
strong  argument  against  the  existence  of  the  right.  Having 
regard  to  this  absence  of  any  favourable  authority,  to  the  doubt 
expressed  by  Lord  St.  Leonards,  and  to  the  alteration  in  the 
purchaser's  position  induced  by  the  vendor's  bankruptcy,  we  have 
very  great  doubt  whether  the  present  suit  is  maintainable  by  the 
trustee  in  bankruptcy. 

As  to  the  second  point,  the  view  we  have  taken  on  the  other 
two  questions  makes  it  unnecessary  to  give  an  opinion.  But  as 
the  matter  has  been  elaborately  argued,  and  may  affect  the  question 
of  costs,  we  may  say  that  the  Court  is  by  no  means  satisfied  that 
the  execution  was  a  valid  one.  It  seems  to  have  been  assumed  on 
the  part  of  the  defendant  (the  execution  creditor),  that  "The 
Execution  of  Judgments  against  Real  £state  Act,  1867,"  gives  a 
legal  execution  against  every  description  of  equitable  interest  in 
land.  On  looking  into  the  Act,  we  see  reason  to  doubt  whether  it 
was  intended  to  confound  legal  with  equitable  remedies  to  this 
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1870        extent.     The  distinction  in  view  throughout  the  Act^  and  which  in 

McManawat  f^sp^c^  ofexecution.it  was  desired  to  abolish,  seems  to  be  that  of 

real  and  personal,  not  that  of  legal  and  equitable.     There  are  very 

strong  objections  to  rendering  complicated  equities  in  real  estate 

the  subject  of  legal  execution.     The  9th  section  of  the  Act  is 

utterly  inapplicable  to  such  subjects,  as  well  as  to  incorporeal 

hereditaments.     It  does  not  seem  a  suitable  provision  in  any  case 

but  that  of  an  estate  in  possession  in  land.     In  the  present  case 

there  seems  to  have  been  a  substantial  misdescription  of  the  subject 

of  sale,  which  was  not  a  mere  equity  of  redemption,  but  an  equity 

of  redemption  subject  to  what  was  then  a  valid  contract  for  aale. 

The  existence  of  such  a  contract  might  either  enhance  or  diminish 

the  value  of  the  property.     It  might  be  either  an  encumbrance  or 

an  advantage.     In  the  present  case,  there  was  no  question  of  it  as 

an  encumbrance,  because  the  purchaser  was  himself  the  execution 

creditor,  and  did  not  desire  to  complete.    There  can  be  no  doubt 

that  the  contract  was  a  beneficial  one  to  the  vendor,  and  that  he 

was  damnified  by  a  sale  which  took  no  notice  of  its  existence. 

[The  question  of  costs  was  discussed  by  the  Court  and  Counsel; 

but  it  was  ultimately  agreed  that  the  suit  should  be  dismissed 

without  costs.] 

Judgment  accordingly. 


Sth  July.  ^^  PARTE  SMYTHIES. 

Law  Practitionert  Act  Amendment  Act,  1866 — Conviction — Suepeneion— 

Jteadmieeion. 
A  law  practitioiier  wm  oonrieted  of  praotiBiog  after  being  ooxiTicted  of  forgeiy — 
(under  "  The  Law  Fractttioners  Act  Amendment  Act»  1866,"  s.  8), — and  waa  there- 
upon suspended  from  practice  for  an  indefinite  period. 

ffeld,  that  though  he  might  hare  a  locue  standi  to  moTe  for  a  certificate  for  the 
purpose  of  defining  the  suspension,  the  certificate  could  not  be  granted,  as  it  would 
enable  him  to  contravene  the  Act,  which,  though  retrospective,  is  not  ultra  viree. 

Semhle,  The  Law  Societj  established  under  the  Act  of  1869  has  no  locus  standi 
to  oppose  an  application  by  a  law  practitioner  to  renew  his  certificate. 

This  was  an  appeal  from  the  decision  of  the  Supreme  Court  by 
Chapman,  J.,  revising  a  motion  made  by  Henry  Smythies  for  a 
rule  to  allow  him  to  renew  his  certificate  as  a  solicitor  of  the 
Court.     The  following  case  was  stated  by  the  learned  Judge : — 

On  the  22nd  day  of  January,  1869,  Mr.  Henry  Smythies,  a 
solicitor  of  the  Supreme  Court,  was  by  a  rule  of  Court  made  by 
Ward,  J.,  suspended  from  practising  in  the  said  Court. 
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I  annex  hereunto  a  copy  of  Mr.  Justice  Ward's  judgment  on        18^0 
making  the  above-named  rule  absolute^  containing  the  grounds     SxJParU 
of  his  decision.  Smtthws. 

On  the  1st  day  of  June  last^  Mr.  Smythies  moved  before  me 
for  a  rule,  (after  due  notice  to  the  Law  Society),  to  re-admit  him  to 
practice. 

Mr.  Macassey  and  Mr.  Kenyon,  on  behalf  of  the  Law  Society, 
appeared  to  oppose  his  motion. 

When  the  case,  which  was  in  the  paper  for  that  day,  was  called 
on,  Mr.  Smythies  asked  leave  to  amend  and  vary  his  motion, 
which  was  not  opposed,  and  was  granted. 

He  then  proposed  to  move,  and  did  move,  for  a  rule  allowing 
him  to  renew  his  certificate. 

In  support  of  his  motion,  Mr.  Smythies  read  certain  affidavits 
filed  in  the  Supreme  Court  at  Dunedin. 

The  only  material  facts,  however,  upon  which  I  relied  for  the 
purpose  of  my  decision,  were  the  following  : — 

1.  That  there  then  was  (and  still  is)  in  force  a  rule  of 
Court  made  by  Ward,  J.,  suspending  him  from  practice, 
which  rule  has  not  been  reversed  by  the  Court  of 
Appeal.  [The  suspension  was  not  for  any  fixed  time^ 
but  was  tTidefinite.'] 

2.  That  Mr.  Smythies  had  admitted  that  in  the  year  1849 
he  had  been  convicted  of  forgery  at  the  Central  Criminal 
Court  in  London. 

3.  "The  Law  Practitioners  Act  Amendment  Act,  1866.*' 
Without  deeming  it  necessary  to  hear  Counsel  on  behalf  of  the 

Law  Society,  I  refused  the  rule  sought  for  by  the  motion  on  two 
grounds : — 

1.  That  it  was  not  competent  for  me  to  review,  either 
directly  or  indirectly,  the  decision  of  a  Judge  of  co-ordi- 
nate jurisdiction  in  this  matter; — that  such  a  function 
belonged  only  to  the  Court  of  Appeal. 

2.  That  the  Legislature  of  New  Zealand  having,  by  the  3rd 
section  of  "The  Law  Practitioners  Act  Amendment 
Act,  1866,'^  enacted  that  "  no  person  who  has  or  shall 
have  been  convicted  of  forgery  shall  be  admitted  to 
practice,  or  shall  practice  as  a  barrister  or  solicitor  in 
New  Zealand,*'  I  considered  myself  compelled  to  refuse 
the  motion. 

My  judgment  was  delivered  vivd  voce,  but  it  has  been  very 
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1870  accurately  reported  in  the  Otago  Daily  Times  newspaper ;  and  I 
Sx  Parte  ^^crefore  append  a  copy  thereof,  hereby  certifying  to  its  cor- 
Sxtthhs.    rectness. 

Chafxav,  J. — It  appears  to  me  that  there  are  two  ioBUperable  objections  to  the 
granting  of  this  motion.  I  intend  to  put  the  grounds  of  mj  judgment  in  saeh  aa 
intelligible  form  that  the  applicant  may  carry  my  decision  before  a  higher  tribaoal, 
and,  in  doing  so,  I  shall  not  interpose  any  restraints  or  conditions  to  hie  eo  doing. 
Mr.  Smythies  has  appealed  rerj  strongly  to  my  compassion. 

I3£r.  Smythies :  Your  Honor,  if  I  am  not  entitled  by  law  and  by  right,  I  do  not 
wish  to  practise  at  all.] 

There  is  nothing  in  the  nature  of  my  duty  to  interfere  with  my  entertaining 
for  him  considerable  compassion.    I  am  fully  aware  of  what  he  says,  that  he  is 
now  moying  for  life — ^for  the  means  of  subsistence.    I  hope  that  in  farour  of  any 
person  who  may  happen  to  fall  into  tribulation  and  distress  I  shall  feel  equal 
compassion,  but  that  cannot  enter  into  the  grounds  of  my  judgment.      The  two 
grounds  on  which  I  decide  are,  first,  that  the  effect  of  granting  his  motion  would  bo 
rttslly  to  admit  him  to  practise  after  his  having  been  suspended  for  an  indefinite  time 
by  a  Judge  of  co-ordinate  jurisdiction.    I  do  not  think  it  is  competent  for  me  to  do 
that.    I  have  already  said  so,  and  I  repeat  it,  that,  if  it  were  otherwise,  a  solicitor 
who  had  been  struck  off  the  BoUs  might  moTC  into  another  district,  and  apply  to  the 
Judge  of  that  district  for  his  readmission.    It  is  stated  that  this  is  a  sabetantire 
motion ;  that  it  is  not  in  form  a  motion  to  rererse  the  decision  of  Mr.  Justice  Ward. 
True,  it  is  not  in  form,  but  in  substance  it  would  be  so.    It  would  amount  to  thisi 
that,  notwithstanding  Mr.  Justice  Ward  has  thought  proper,  upon  motion  after 
argument,  to  suspend  the  applicant,  I  think  that  he  ought  to  be  admitted  to  practiM. 
It  is  also  said  that  the  motion  is  not  to  admit  him  to  practise,  but  merely  to  allow 
him  to  take  out  his  certificate ;  it,  howeyer,  really  amounts  to  the  same  thing,  it  is  a 
motion  to  admit  him  to  practise.     In  either  case  it  would  make  me  assume  the 
functions  of  a  Court  of  review.    I  ought,  perhaps,  first  to  hare  mentioned  that  I  do 
not  think  that  "The  Law  Practitioners  Act,  1866,"  is  ultra  vires.    It  is  a  Statute 
which  it  is  fully  competent  to  the  Legislature  to  enact,  and  though  it  appears  hard 
upon  the  individual,  yet  it  is  quite  competent,  if  the  Legislature  think  fit,  under  a 
general  proposition,  to  affect  a  particular  person.    This  having  been  done,  the  Court 
is  bound  to  interpret  the  law  to  the  best  of  its  ability.    But  the  most  fatal  objection 
to  admitting  the  applicant  to  take  out  his  certificate,  or  to  practise,  is  to  be  found  in 
the  wording  of  the  Statute  itself.    There  are  certain  words  to  which  it  is  neoessaiy 
for  me  to  refer.    Those  in  point  are :   "  No  person  who  has  or  shall  have  been 
convicted  of  forgery  shall  be  admitted  to  practise,  or  shall  practise,  as  a  barrister  or 
solicitor  in  New  Zealand."    Now,  I  apprehend  that  that  means  in  any  Court  in  New 
Zealand.    If  it  has  any  other  meaning,  it  is  more  extensive,  and  would  prevent  hi> 
practising  in  his  own  chambers,  or  giving  advice.    However,  the  applicant  has  urged 
that  the  Act  does  not  apply  to  him,  and  if  I  understand  his  argument  it  is  this : 
That  the  Act  does  not  apply  to  his  case,  but  only  to  persons  who  were  enrolled  after 
the  Act  came  into  force,  and  that  it  does  not  apply  to  persons  previously  enrolled. 
Now,  taking  the  grammatical  import  of  the  words,  it  seems  to  me  that  they  folly 
apply  to  persons  who,  though  enrolled  before  the  passing  of  the  Act,  aftervrards 
practised.     [ITm  ffonor  then  proceeded  to  ehoio  that  the  clause  quoted^  by  a  paren- 
thetical omission,  would,  if  read  as  foUows,  "  No  person  who  has  been  convicted  of 
forgery  shaU  practise  in  New  Zealand,"  be  properly  read.  He  then  continued :]  That 
is  my  interpretation  of  the  Statute.    Now  comes  the  question,  ought  I,  or  any  other 
Judge,  in  the  face  of  the  declared  will  of  the  Legislature,  to  do  any  act  in  any  form 
which  would  admit  the  applicant,  who  comes  unfortunately  within  the  meaning  of 
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that  clause,  to  practise  here  ?    I  think  not.    The  groands,  therefore,  upon  which  I  1870 

decide  are  these  :  First  of  all,  I  think  that  the  Act  is  in  full  force  here,  and  that  it 

is  one  within  the  power  of  the  Legislature  to  enact ;  secondly,  I  do  not  think  myself    nT-^^^H, 

competent  to  review,  either  directly  or  indirectly,  the  decision  of  another  Judge 

haying  co-ordinate  jurisdiction ;  and  thirdly,  the  Legislature  having  declared  and 

enacted  that  persons  in  the  applicant's  position  shall  not  practise  in  New  Zealand,  it 

would  be  flying  in  the  face  of  an  Act  of  Parliament  if  I  were  to  decide  that  the 

applicant  shall  practise,  when  the  Legislature  says  he  shall  not.     For  these  reasons 

the  motion  will  be  refused,  and  I  put  it  on  such  grounds  that  the  whole  case  may  be 

easily  placed  before  the  Court  of  Appeal. 

Motion  refksed. 

The  question  submitted  to  the  Court  of  Appeal  is^  Was  my 
judgment  refusing  the  Rule  moved  for  erroneous  ? 

The  case  having  come  on  for  hearing  before  the  Court  of 
Appeal^  8th  July,  1870,  Smythies  appeared  in  person  to  support 
the  appeal. 

TVavers  appeared  for  the  New  Zealand  Law  Society,  constituted 
under  the  Act  of  1869. 

Smythies  objected  to  the  locus  standi  of  the  Law  Society. 

The  Judge  below  refused  to  hear  me  till  I  had  given  notice  to 
the  Law  Society,  and  I  accordingly  did  so,  protesting  against  its 
having  any  loctis  standi. 

Travers  then  admitted  that  the  Society  had  not,  under  the  Act, 
any  locus  standi,  and  that  in  cases  of  application  for  readmission 
there  was  no  legal  provision  for  notice  being  given  to  the  Society. 

He  was  asked  by  the  Court  to  watch  the  case  as  amicus  curue. 

Smythies, — ^There  are  two  distinct  questions  involved,  one  a 
matter  of  practice,  the  other  a  matter  of  law.  A  solicitor  not 
struck  off  the  Rolls  may  apply  for  the  renewal  of  his  certificate; 
and  in  the  case  Re  Barber  (19  Beav.  378),  the  only  objection 
that  prevailed  was  that  the  application  had  been  refused  in  another 
Court. 

In  the  case  Anon.  (17  Beavan,  475),  a  solicitor  who  had  been 
struck  off  the  Rolls  for  misconduct  was  restored  after  a  lapse 
of  ten  years,  during  which  he  had  maintained  an  irreproachable 
character. 

The  rule  made  by  Ward,  J.,  has  expired.  An  indefinite  sus- 
pension cannot  continue;  but  a  review  of  his  decision  is  not 
desired. 

[Travers  pointed  out  that  in  the  case  Re  Greenwood  (1  W.  Bl. 
222),  it  was  said  that  striking  off  the  Rolls  might  be  treated  in  the 
light  of  a  suspension.] 

[Per  Curiam. — ^The  Court  thinks  the  appellant  is  not  debarred 
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^^Q       firom  moving  for  a  renewal  of  his  certificate,  which  would  have  the 
S»  Parte    eficct  of  defining  the  otherwise  indefinite  suspension.] 
Smtthiw.  r.rjTjjg  L^^   Practitioners  Act  Amendment  Act,  1866/'  s.  3, 

says  that  "No  person  who  has  or  shall  have  been  convicted  of 
forgery,  &c.,  shall  be  enrolled  or  admitted  to  practise,  or  shall 
prac^se,  as  a  barrister  or  solicitor ;  and  if  any  such  person  shall 
hereafter  practise,  &c.,  he  shall  be  liable  to  pay  a  penalty  of  iE500 
for  every  such  oiffence.^' 

It  is  submitted  that  the  Act  is  ultra  vires.  It  is  retrospective 
and  unjust.  When  the  practitioner  was  admitted  he  was  in  the 
position  of  having  entered  into  a  contract  with  the  Legislature  of 
the  Colony,  which  they  could  not  break  by  subsequent  legislation 
having  a  retrospective  action.  The  Legislature  acted  unjustly 
towards  the  practitioner,  and  for  the  particular  case  overruled  the 
decision  of  the  Judges. 

Arney,  C.J. — The  only  question  before  us  is  whether  the 
judgment  of  Mr.  Justice  Chapman  in  the  Court  below  was  erro- 
neous ?  We  think  that  it  was  not  erroneous,  but  right.  If  we 
were  to  decide  otherwise,  it  would  be  contrary  to  the  words  and 
the  meaning  of  the  Act.  We  are  asked  to  grant  the  applicant  a 
certificate  notwithstanding  the  Act ;  but  the  whole  argument  is 
that  the  Act  is  retrospective,  and  afiects  the  character  and  position 
of  the  claimant.  It  is  enough  to  say  that  it  seems  to  have  been 
the  intention  of  the  Legislature  that  such  should  be  the  case. 

Johnston,  J. — I  agree  with  His  Honor  the  Chief  Justice. 
There  might  be  some  doubt  about  the  first  question  raised  by  the 
case.  On  the  second^  it  seems  clear  that  the  applicant  was  asking 
the  Court  to  enable  him  to  break  the  law.  I  do  not  express  anv 
opinion  on  the  justice  or  injustice  of  the  Act.  With  that  wc  have 
nothing  to  do  in  this  Court ;  nor  could  we  admit  the  suggestion  that 
by  the  retrospective  operation  of  the  Act  the  Legislature  intended 
to  express  disapproval  of  the  admission  of  the  applicant.  We 
could  not  listen  to  anything  so  monstrous  as  a  suggestion  that 
they  would  do  such  a  thing,  without  knowing  what  materials  the 
Judges  had  before  them,  and  what  their  reasons  were  when  they 
admitted  him.  We  assume  simply  that  the  Legislature  thought  the 
law  ought  to  be  changed. 

Gresson,  J.,  Richmond,  J.,  and  Chapman,  J.  concurred. 

Appeal  dismissed. 
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JONATHAN  EAENSHAW  v.  THE  QX7EEN.  j^^j^  6  7  &  8 

[IN  ERBOE.]  _!'_-_LJ 

Indidment—Pleading-'Bankruptey  Ad,  1867,  »€c*,  302  {tvh»ec,  4),  60,  67,  112— 

Frtnululent  omission  qfpropertif  in  statement. 

"  The  Bankniptcy  Act,  1867,"  s.  302  (subsection  4),  makes  it  a  misdemeanour  in  a 
bankrupt  to  omit  anj  property  from  his  "  statement  of  affiurs  **  with  intent  to  defraud. 

There  are  three  statements  mentioned  in  the  Act :  one  in  section  60,  which  is  the 
list  of  debts,  &c.,  filed  four  days  after  the  declaration  of  insoWency;  another  in  section 
67,  filed  with  the  petition  for  adjudication ;  and  a  third  in  section  112,  which  is  to 
be  filed  before  the  last  hearing,  containing  the  bankrupt's  tteeounis.  The  firstly  above- 
named  section  and  subsection  apply  to  any  of  the  three  statements ;  and  the  offence  is 
complete  before  the  final  examination,  although  the  statements  may  be  amended  up 
to  that  time. 

An  indictment  which  stated  the  fiUng  of  a  petition  by  a  bankrupt,  and  an  adju- 
dication, and  that  before  the  filing  of  the  petition  he  filed  his  statement  of  affairs, 
that  ho  was  possessed  of  certain  property,  and  that  he  unlawfully  omitted  it  in  his 
statement,  with  intent  to  defraud, — was  held  good. 

The  plaintiff  in  Error  was  convicted  on  an  indictment  found  at  a 
sitting  of  the  Circuit  Court  of  the  Supreme  Court,  held  at  Christ- 
church  for  the  Canterbury  District,  before  Oresson,  J.,  in  March, 
1870. 

The  indictment  stated  that  on  the  28th  day  of  May,  in  the  year 
of  our  Lord  1869,  Jonathan  Eamshaw  did,  in  pursuance  of  "  The 
Bankruptcy  Act,  1867,'^  and  '*  The  Bankruptcy  Act  Amendment 
Act,  1868,''  then  and  now  in  force  in  the  Colony  of  New  Zealand, 
cause  to  be  filed  in  the  said  Supreme  Court  of  New  Zealand,  at 
Christchurch  in  the  district  aforesaid,  a  certain  petition  under 
the  said  Acts,  to  Henry  Barnes  Gresson,  Esq.,  Judge  at  Christ- 
church  aforesaid  of  the  said  Court,  signed  by  him  the  sliid 
Jonathan  Eamshaw,  and  verified  upon  his  oath  by  affidavit, 
praying  that  adjudication  of  bankruptcy  might  be  made  against 
him  the  said  Jonathan  Eamshaw ;  and  that  on  the  said  28th  day 
of  May,  in  the  year  aforesaid,  at  a  sitting  of  the  said  Court  held 
in  Chambers  at  Christchurch  aforesaid,  before  the  said  Henry 
Barnes  Gresson  as  such  Judge  as  aforesaid,  a  certain  order  of  the 
said  Court  was  duly  made,  whereby  the  said  Court  did  find  that 
the  said  Jonathan  Eamshaw  became  a  bankrupt  within  the  true 
intent  and  meaning  of  the  said  Acts  before  the  filing  of  his  said 
petition  as  aforesaid,  and  in  and  by  the  said  order  the  said  Court 
did  declare  and  adjudge  the  said  Jonathan  Eamshaw  a  bankrupt 
accordingly,  which  said  adjudication  thereupon  became  absolute : 

The  second  count  of  the  indictment  stated  that  before 
the    filing  of  the   said   petition   for   adjudication   against    him 

VOL.  I.— Pabt  4.  40 


382  COTTET  OP  APPBAX. 

1670       the  said  Jonathan  Eamshaw  as   aforesaid^   and  before   and  at 
Babkihaw   the  time  of   the   filing  of  his   statement  of  affairs   hereinafter 

-     X' mentioned,  the  said  Jonathan  Eamshaw  was  possessed  of  certain 

property  and  effects  belonging  to  him  the  said  Jonathan  Eam- 
shaw, to  wit  the  equity  of  redemption  of  him  the  said  Jonathan 
Eamshaw  of  and  in  certain  parcels  of  land,  containing  together 
by  admeasurement  95  acres,  situate  at  Lincoln  in  the  said  Canter- 
bury District,  and  being  the  sections  numbered  respectively  2,921 
and  2,554  on  the  map  of  the  Chief  Surveyor  of  the  Province  of 
Canterbury,  {setting  out  and  describing  the  rural  lands    in  the 
Lincoln  District  of  the  said  Province,)  two  draught  horses,  one 
bay  filly,  one  pony,  one  dog-cart,  one  dray,  one  plough,  one  set  of 
harrows,  thirty-one  bushels  of  wheat,  one  spring-cart,  one  side- 
saddle, one  man's  saddle,  eleven  bushels  of  barley,  two  cows,  one 
calf,  two  sets  of  plough  harness,  one  set  dray  harness,  one  set  of 
trap  harness,  three  new  horse-collars,  two  sets  of  leading  harness, 
five  bellybands,  and  one  pair  of  saddle-bags ;  and  being  so  possessed 
of  such  property  and  effects  as  aforesaid,  he  the  said  Jonathan 
Eamshaw  did,  on  the  15th  day  of  May,  in  the  year  of  our  Lord 
1869,  cause  to  be  filed  in  the  said  Supreme  Court  of  New  Zealand 
at  Christchurch  aforesaid  a  certain  statement  of  affairs  signed  by 
him  the  said  Jonathan  Eamshaw,  and  purporting  to  show  his 
property  and  the  estimated  value  thereof,  and  purporting  to  be 
verified  upon  his  oath  by  affidavit,  as  was  required  by  the  said 
''  Bankruptcy  Act,  1867;''  and  that  the  said  Jonathan  Eamshaw, 
being  so  possessed  of  such  property  and  effects  as  aforesaid  before 
and  at  the  time  of  the  filing  of  such  his  statement  of  affairs  as 
aforesaid,  not  regarding  the  Act  in  such  case  made  and  provided, 
and  with  intent  to  defraud  the  creditors  of  him  the  said  Jonathan 
Eamshaw,  unlawfully  did  omit  from  his  statement  of  affairs  so 
sworn  to  and  filed  in  the  said  Supreme  Court  of  New  Zealand 
at  Christchurch  aforesaid,  on  the  15th  day  of  May,  1869,  as  afore- 
said, certain  property  and  effects  of  him  the  said  Jonathan  Eam- 
shaw, and  belonging  to  him  the  said  Jonathan  Eamshaw,  to  wit 
the  equity  of  redemption  of  him  the  said  Jonathan  Eamshaw  of  and 
in  certain  parcels  of  land,  containing  together  by  admeasurement 
ninety-five  acres,  situate  at  Lincoln  in  the  Canterbury  District 
aforesaid,  and  being  the  sections  numbered  respectively  2,921  and 
2,554  on  the  map  of  the  Chief  Surveyor  of  the  Province  of  Canter- 
bury, {setting  out  and  describing  the  rural  land  in  the  Lincoln 
District  of  the  said  Province,)  two  draught  horses,  one  bay  filly. 
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one  pony,  one  dog-cart,  one  dray,  one  plough,  one  set  of  harrows,        1870 
thirty-one  bushels  of  wheat,  one  spring-cart,  one  side-saddle,  one   Eabitshaw 
man's  saddle,  eleven  bushels  of  barley,  two  cows,  one  calf,  two  ,^  X' 
sets  of  plough  harness,  one  set  of  dray  harness,  one  set  of  trap 
harness,  three  new  horse-collars,  two  sets  of  leading  harness,  five 
bellybands,  and  one  pair  of  saddle-bags,  against  the  form  of  the 
Act  in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

The  prisoner  demurred  to  the  indictment ;  and  after  joinder  in 
demurrer,  the  Court  heard  and  overruled  the  demurrer. 

The  prisoner  then  pleaded  '' Not  guilty;''  and  on  his  trial  the 
jury  found  him  guilty,  and  he  was  sentenced  to  be  imprisoned  for 
two  years. 

The  prisoner  then  brought  Error  on  the  record,  assigning  the 
following  as  grounds  of  error : — 

1.  Because  it  does  not  appear  by  the  record  that  any 
statement  of  affairs  had  been  filed  within  the  meaning 
of  the  Acts  in  the  record  mentioned  in  which  the  alleged 
omissions  could  have  been  made. 

2.  Because  it  does  not  appear  by  the  said  record  that  any 
statement  had  been  filed  by  the  said  Jonathan  Earushaw 
within  the  meaning  of  the  67th  section  of  "  The  Bank- 
ruptcy Act,  1867." 

3.  Because  it  does  not  appear  by  the  said  record  that  any 
statement  had  been  filed  by  the  said  Jonathan  Eamshaw 
within  the  meaning  of  the  112th  section  of  ''  The  Bank- 
ruptcy Act,  1867." 

4.  Because,  assuming  the  statement  referred  to  in  the 
indictment  appearing  upon  the  said  record  to  be,  when 
finally  amended,  the  statement  of  affairs  contemplated 
by  the  said  Acts^  it  does  not  appear  by  the  record  that 
the  time  for  amending  the  same  had  expired,  or  that  the 
same  had  not  in  fact  been  filed. 

5.  Because  it  does  not  appear  by  the  record  that  the  order 
of  adjudication  therein  mentioned  was  gazetted  or  any 
proceedings  had  consequent  thereon. 

Dr»  Foster,  (6/A,  7/A,  and  Sth  July,)  for  the  prisoner. 

The  indictment  upon  which  the  prisoner  was  convicted  is  not 
sufficient  to  sustain  the  conviction.  It  is  founded  upon  the  302nd 
section  and  4th  subsection  of  ''The  Bankruptcy  Act,  1861," 
which  makes  it  a  misdemeanour,  punishable  by  imprisonment  for 
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1870        aay  period  not  exceeding  three  years^  if  a  bankrupt^  *'  with  intent 
Kabmsuaw    ^o  defraud^  omits  any  property  or  credit  from  his  statement  of 
2'  aflFairs." 

Now,  there  is  nothing  in  the  Act  specifically  called  "  The,''  or 
''  The  bankrupt's/'  "  statement  of  aflfairs." 

The  50th  section  provides  that  a  petitioning  debtor,  within  four 
days  after  filing  his  declaration  of  insolvency,  shall  file  in  the  Court 
a  signed  list  showing  the  names  &c.  of  his  creditors,  and  the 
amount  of  their  debts,  his  property  and  a  statement  showing  the 
estimated  value  of  it;  and  he  may  from  time  to  time  add  to 
or  amend  such  list  or  statement ;  and  every  such  list,  statement, 
addition,  and  amendment  shall  be  verified  by  affidavit. 

Then,  by  the  67th  section  of  the  Act,  a  debtor  petitioning  for 
adjudication  against  himself  shall  file  in  the  Court  a  full  and  true 
statement,  verified  by  oath,  of  his  debts  and  liabilities  of  every  kind, 
and  of  the  names  and  residences  of  his  creditors,  and  of  the  causes 
of  his  inability  to  meet  his  engagements,  and  of  his  property,  and 
the  estimated  value  thereof. 

And  again,  by  the  112th  section,  it  is  enacted  that  the  bankrupt 
shall  prepare  and  sign  a  statement  of  his  accounts,  and  file  it  in 
the  Court  before  the  day  appointed  for  the  last  examination,  or  an 
adjournment  thereof;  and  such  statement  may,  before  the  last 
examination,  be  amended  from  time  to  time  as  occasion  requires 
or  the  Court  directs,  and  the  bankrupt  shall  verify  the  same  on 
oath,  when  required  by  the  Court;  and  the  last  examination 
shall  in  no  case  be  passed  unless  such  statement  has  been  duly 
filed. 

[Arney,  C.J. — The  Legislature  seems  to  have  meant  that  there 
should  be  something  different  between  the  statement  in  section  112 
and  that  under  section  50.] 

[Richmond,  J. — ^The  difference  is  that  which  exists  between 
balances  and  accounts.] 

The  302nd  clause,  being  penal,  must  be  construed  strictly.  The 
indictment  ought  to  have  shown  expressly  to  which  of  the  state- 
ments required  by  the  Act  it  referred.  The  indictment  refers  to  a 
statement  before  the  filing  of  the  petition,  and  that  must  be  the 
statement  required  by  section  50.  But  if  one  of  the  three  sorts  of 
statements  mentioned  in  the  Act  is  to  be  selected  as  that  to  which 
section  302  applies,  it  ought  rather  to  be  to  the  statement  under 
section  112  than  that  under  section  50. 

[Richmond,  J. — Under  section  112,  I  always  require  a  state- 


V. 

Thjb  Qubbk. 


COU&T  OF  APP£AL.  386 

ment  of  accounts  over  a  certain  period^  between  one  balance  and  a        1870 
second.*]  Eabitbhaw 

If  the  statement  alleged  in  the  indictment  was  that  required  by 
section  50,  there  is  a  hcus  penitentue  given  to  the  bankrupt  up  to 
the  time  of  the  final  examination ;  and  therefore  a  bankrupt  is  not 
liable  to  be  indicted  till  his  last  examination  has  taken  place,  which 
this  indictment  does  not  allege  to  have  taken  place. 

It  was  held  in  R.  v.  Walters  (5  C.  &  P.  138),  that  a  bankrupt 
was  not  indictable  under  the  6  Geo.  IV.  c.  16,  s.  112,  for  con- 
cealing his  books  till  after  he  has  concluded  his  last  examination. 

That  case  was  overruled  by  Courtivron  v,  Meunier  (6  Ex.  74; 
S.  C.  20  L.  J.  Ex.  104) ;  but  the  decision  proceeded  on  the  words 
of  the  5  and  6  Vict.  c.  122  and  38,  the  Court  thinking  that  the  act 
of  secreting  goods  was  a  concealment  under  the  Statute,  although 
the  bankrupt  afterwards  made  a  full  disclosure.  A  distinction  is 
to  be  drawn  between  a  fraudulent  act  and  a  mere  omission.  The 
penal  provision  is  to  be  construed  strictly :  Reg.  v.  Mamer  (1  C. 
&  M.  628.) 

Izard,  in  support  of  the  conviction. 

Section  302  of  the  Act  of  itself  makes  it  an  offence  to  make 
a  false  statement — i.e.,  to  make  a  fraudulent  omission  from  any 
statement  by  the  bankrupt  of  his  property,  even  if  sections  60, 67, 
and  112  were  not  contained  in  this  Act.  Wherever  he  makes  a 
statement  respecting  his  property  he  must  make  it  correctly, 
subject  to  the  penalty  imposed  by  section  302. 

A  penalty  implies  a  prohibition :   Dwarris  on  Statutes,  p.  677. 

[Fo^/er  pointed  out  that  the  indictment  alleges  that  the  statement 
was  made  and  verified  by  an  affidavit,  as  required  by  the  Statute.] 

The  locus  penitentuB  is  given  not  for  fraud,  but  for  mistake. 

Foster,  in  reply. 

Arney,  C.J. — All  the  members  of  the  Court  are  of  opinion 
that  the  indictment  may  be  supported,  and  that  judgment  must  be 
for  the  Crown  on  the  assignment  of  error.  The  indictment  shows 
that  the  bankrupt  filed  a  statement  of  his  property,  that  he  was 
possessed  of  certain  property,  and  that  he  omitted  that  property 
from,  the  statement  with  intent  to  defitLud.  The  302nd  section  may 
apply  to  statements  under  any  of  the  three  sections  of  the  Statute. 
The  indictment  seems  to  refer  to  a  statement  under  section  50. 

Johnston,  J.,  Richmond,  J.,  and  G&esson,  J.,  concurred. 

Judgment  for  the  drfendant  in  error, 

*  See  JBtfy.  Oen.,  July  X870,  Bftiikruptcy. 
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^^^  REOIKA  ».  EDWABD  BENNETT. 

July  89.  Orimindl  pleading — **  FelonUnuUf  " — Swrphuage — Offences  agmmet  Pmreom  Ad, 

1867,  t.  17. 
The  indiotment  ohaiged  the  pxiBoner,  in  the  flnt  cennt,  with  "  feloniooslr,'* 
unlawfiillj,  and  malidmislj  wounding  E.  B.;    and  in  another  count,  with  *' felo- 
niously "  inflicting  grioYOUB  bodily  harm  on  E.  B. 

The  juiy  found  a  general  yerdiot  of  ''  Ghiilty/'  The  oonyiction  was  quashed 
becaufle  the  counts  were  not  good  for  felony,  under  section  15  of  "  The  Offimcee 
against  the  Person  Act,  1867,"  and  the  jury  had  found  that  the  acts  were  done 
feloniously. 

It  was  not  competent  for  the  Judge  to  amend  the  indictment  by  striking  out 
the  word  *<  feloniouily  "  as  surplusage.  Distinguishing  SeoJUUPe  caat  (8  East's  P.C. 
102) ;  Solmes*e  case  (Oro.  Oar.  376 ;  Eel.  29 ;  Hale,  P.O.  172)  ;  and  Wewtbeer^e  c«w, 
(2  Strange,  1183). 

This  was  a  case  reserved  by  Gresson^  J.     The  case  stated  as 
follows : — 

At  the  Circuit  Court  holden  on  the  8th  June^  at  Christchurch, 
the  prisoner  was  arraigned  before  me  upon  an  indictment  of  which 
the  following  is  a  copy : 

Supreme  Oourt,  New  Zealand,  Oanterbury  District. 

To  wit. 

The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that  Edwin  Bennett, 
on  the  fourteenth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  serenty,  one  Elixa  Bennett  felomomely,  unlawfully,  and  maliciously  did  wound, 
against  the  form  of  the  Act  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

2nd  Oount. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Edwin  Bennett,  on  the  day  and  year  aforesaid,  on  one  Elua 
Bennett,/02oji»o«#^,  unlawfully,  and  maliciously  did  inflict  grieyous  bodily  harm, 
against  the  form  of  the  Act  in  such  case  made  and  prorided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  prisoner  pleaded  "Not  guilty.''  Mr.  Duncan,  who  prose- 
cuted for  the  Crown,  stated  to  the  jury,  in  his  opening  address, 
that  the  prisoner  was  indicted  under  section  17  of  "  The  Offences 
against  the  Person  Act,  1867."  The  prisoner  being  undefended  by 
Counsel,  I  felt  it  my  duty  to  take  an  objection,  on  his  part,  to  the 
frame  of  the  indictment,  as  containing  the  word  "  feloniously ''  in 
both  counts,  inasmuch  as  the  Act  under  which  the  prisoner  was 
indicted  makes  the  offence  charged  a  misdemeanour.  Upon  this 
Mr.  Duncan  applied  to  amend  the  indictment  by  striking  out  the 
word  *'  feloniously''  from  both  counts,  as  being  merely  surplusage. 
I  declined  to  do  so,  but  expressed  my  intention  of  reserving  the 
question  for  the  decision  of  the  Court  of  Appeal.  The  jury  found 
a  verdict  of  "  Guilty,"  with  a  recommendation  to  mercy.  The 
prisoner,  when  asked  in  the  usual  form  if  he  had  anything  to  say 
why  judgment  should  not  be  passed  upon  him^  said  he  had  nothing 
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to  say.     Whereupon  I  postponed  judgment,  and  agreed  to  take        '^^^ 
bail  conditioned  for  the  appearance  of  the  prisoner  at  the  Sep-      Bsoina 
tember  session  of  the  Court  to  receive  judgment.  Beiwmt 

I  request  the  opinion  of  the  Court, 

1st.  Whether  I  ought  to  have  granted  the  application  to 
amend  the  indictment. 

2nd.  Whether  the  conviction  upon  the  indictment  as  it  stands 
is  good. 

3rd.  Whether,  if  the  indictment  be  bad,  a  plea  of  autrefois 
convict  would  be  a  good  plea  to  a  new  indictment. 

H.  B.  Gbssson. 

Johnston,  J.,  delivered  the  judgment  of  the  Court.* 

This  is  a  case  reserved  by  Mr.  Justice  Gresson  for  the  con- 
sideration of  this  Court,  under  the  69th  section  of  "  The  Court  of 
Appeal  Act,  1862." 

The  case  states  as  foUows : — [Read  caseJ] 

The  Court  has  given  the  questions  reserved  the  consideration 
due  to  their  practical  importance ;  and,  in  the  absence  of  any  direct 
and  conclusive  authority  upon  them,  it  regrets  that  it  has  not  had 
the  advantage  of  an  argument  by  Counsel  in  open  Court. 

Upon  the  whole,  we  are  of  opinion,  on.  the  second  question, 
that  the  conviction  ought  not  to  be  supported ;  and  our  reasons 
for  so  deciding  will  to  a  great  extent  dispose  of  the  other  ques- 
tions in  the  case. 

The  indictment  chaises  against  the  accused,  in  the  first  count, 
that  on  a  certain  day  he  wounded  one  Eliza  Bennett ;  and  in  the 
second  count,  that  on  the  same  day  he  inflicted  grievous  bodily 
harm  upon  the  said  Eliza  Bennett.  In  both  counts  it  is  alleged 
that  the  accused  did  the  act  charged,  feloniously,  unlawfully,  and 
maliciously. 

Now  the  act  charged  in  each  count  may  be  either  a  felony  or 
a  misdemeanour — a  felony,  punishable  in  a  particular  way  if  com- 
mitted with  certain  intents  mentioned  in  the  15th  section  of ''  The 
Offences  against  the  Person  Act,  1867,^'  or  a  misdemeanour 
inferring  a  less  severe  punishment,  under  section  17,  if  done  with- 
out any  of  those  intents. 

Neither  of  the  counts  is  good  as  a  charge  of  felony  under  the 
15th  section,  and  the  prisoner  could  not  therefore  have  been 
properly  convicted  of  such  felony  upon  either,  even  if  the  evidence 
proved  and  the  jiury  found  the  felonious  intent. 

*  Ameyi  C.J.,  Johniton,  J.,  GreBson,  J.,  Eichmond,  J. 
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^^Q  The  jury  have  found  that  the  acts  were  done  feloniously  ;  and 

Bbgiva     the  question  is^  whether  the  Judge  belowj  seeing  that  the  acts  them- 

g^j^^j^^     selves  are  unlawful  and  punishable  as  a  misdemeanour,  could  not 

reject  the  word  "  feloniously  "  as  surplusage,  and  proceed  to  give 

judgment  on  the  conviction  as  for  a  misdemeanour. 

Now,  the  word  ''  feloniously ''  is  notoriously  a  term  of  art, 
without  which  no  indictment  for  felony  can  be  supported ;  and  it 
has  never  been  suggested  that  there  is  any  power  of  amending  an 
indictment  by  the  insertion  of  the  word  "  feloniously.'^  This  is 
no  mere  matter  of  form;  but  it  is  a  description  of  the  legal  quality 
of  the  act  to  which  important  consequences  are  attached ;  and  we 
do  not  think  the  striking  it  out  of  the  indictment  would  be  an 
amendment  of  mere  matter  of  form,  and  therefore  allowable. 

There  is  but  little  authority  bearing  on  the  subject.  In 
Westbeer^s  case  (2  Strange,  1133),  where  a  person  was  chained 
with  feloniously  stealing  a  parchment  commission,  and  the  jury 
found  a  special  verdict  to  the  effect  that  the  accused  had  removed 
the  commission  with  intention  to  steal  it — ^which  was  not  a  felony — 
the  question  was  mooted  whether  judgment  could  not  be  given  for 
the  misdemeanour  of  trespass,  which  the  Court  termed,  under  the 
circumstances,  a  high  misdemeanour ;  and  it  was  resolved  that  such 
judgment  could  not  be  given. 

Scofield^s  case  (reported  in  East's  Pleas  of  the  Crown,  1028) 
seems  at  first  sight  an  authority  in  favour  of  rejecting  the  word 
"  feloniously ''  as  surplusage ;  but  upon  close  examination  it  will 
be  found  to  be  distinguishable  from  the  present  case. 

The  indictment  there  was  for  unlawfully  and  maliciously 
setting  fire  to  a  house  in  the  possession  of  the  accused  with  the 
intent  feloniously  to  bum  the  same;  and  it  was  held  that  the 
accused  might  thereupon  be  convicted  of  the  misdemeanour  of 
unlawfully  setting  fire  to  a  house,  the  word  "  feloniously  **  being 
rejected  as  surplusage. 

Now,  it  is  to  be  observed,  in  the  first  place,  that  the  word  was 
not  there  introduced  as  qualifying  the  act  done,  but  the  intention 
with  which  it  was  done — although  Lord  Mansfield  did  not  lay 
any  stress  upon  that  circumstance;  but  his  decision  proceeded 
upon  the  ground  that  setting  fire  to  a  house  in  the  occupation  of 
^  the  party  accused,  could  not,  as  the  law  stood,  be  a  felony,  but  was 

a  misdemeanour,  and  therefore  the  allegation  that  the  intent  was 
felonious  was  mere  surplusage. 

Lord  Mansfield  said  that  in  that  case  the  word  "  feloniouslv  " 
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was  repugnant  to  the  legal  import  of  the  offence  charged^  and  must        1870 
be  rejected  as  surplusage.    But  it  cannot  be  said  here  that  the  word      Regina 
"  feloniously  "  was  repugnant  to  the  rest  of  the  allegations,  inas- 
much as  they  charge  that  which,  with  certain  intents,  might  have 
been  a  felony,  and  a  felony  may  have  been  proved. 

But  it  is  not  to  be  overlooked  that  Lord  Mansfield  decided 
Scqfield'a  case,  expressly  on  the  authority  of  Holmes'  case  (2  East 
P.  C.  1023;  Cro.  Car.  376;  Kel.  29),  and  overruled  Lord  Hale's 
objection  to  that  case,  which  was  one  of  setting  fire  to  a  dwelling- 
house  in  the  occupation  of  the  accused,  mentioned  in  1  Hale  P.  C. 
172.  In  that  case,  no  doubt,  the  word  ^' feloniously ,''  as  well  as 
the  words  vi  et  armis,  was  applied  to  the  act  of  burning  and  not 
to  the  intent,  and  the  accused  had  judgment  for  a  trespass.  Lord 
Hale  doubted  the  propriety  of  that  decision,  and  he  treated  it  as  a 
case  in  which  a  special  verdict  was  found ;  and  the  same  judgment 
was  afterwards  condemned  in  Westbeo^s  case  [ubi  supra) .  Lord 
Mansfield  says  (in  Scofield's  case)  that  upon  the  supposition  that 
the  indictment  in  Holmes'  case  was  for  felony,  and  the  judgment 
was  for  a  misdemeanour.  Lord  Hale  was  right  in  disapproving  of 
it.  But  he  affirms  that  that  was  an  inaccurate  view  of  the  case, 
the  true  account  being  that  which  is  to  be  found*  in  Kclyng's 
Reports  ;  "  by  whom  it  is  observed  that  all  the  special  matter  being 
laid  in  the  indictment,  and  the  defendant  found  guilty  of  the  charge 
as  laid,  it  being  in  law  no  felony,  he  was  consequently  found  guilty 
of  the  trespass  and  misdemeanour  "  Whether,  therefore,  the  case  is 
to  be  taken  as  one  of  a  special  verdict  finding  the  facts,  or  of  an 
indictment  specially  stating  the  facts,  and  found  to  be  true,  there 
was  a  finding  by  the  jury  inconsistent  with  the  existence  of  a 
felony.  But  in  the  present  case  the  facts  found,  by  implication,  by 
the  verdict  of  "  Guilty,"  were  not  necessarily  inconsistent  with 
the  proposition  that  the  accused  was  guilty  of  a  felonious  act, 
insufficiently  described  for  the  purpose  of  convicting  him  of  it. 

Lord  Hale  lays  it  down  (1  Hale  P.  C.  171),  that  if  a  man  be 
indicted  for  an  offence  which  was  at  common  law,  and  the  indict- 
ment concludes  contra  formam  Statuti,  he  shall  not  be  put  to 
answer  at  common  law. 

In  /?.  V.  Francis  (2  Str.  1019),  where  the  indictment  was  for 

robbery,  a  special  verdict  was  found,  and  all  the  Judges  agreed 

that  the  verdict  showed  a  grand  larceny;  therefore  they  would 

not  discharge  the  prisoner.     But  they  said  they  could  not  give 

judgment  for  the  larceny  ;  but  there  must  be  a  new  indictment. 
VOL.  I.— Part  4.  60 
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1870  In  the  present  case,  however,  the  act  charged  might  have  beeu 

Rboika  telonious,  and  the  felony  may  have  been  proved.  We  think  that 
a  con\iction  for  feloniously  doing  an  act  which  might  have  been 
felonious,  cannot  be  supported  as  a  good  conviction  for  the  aiis- 
demeanour  of  doing  the  act  otherwise  than  feloniously. 

It  has  already  been  mentioned  that  we  do  not  think  the  word 
could  be  struck  out  as  mere  surplusage,  that  being  an  amend- 
ment in  substance  and  not  in  form;  and  as  the  indictment  is 
clearly  bad  as  a  charge  of  felony  under  the  I6th  section,  the 
prisoner  has  never  been  in  peril  for  the  one  offence  or  the  other ; 
and  a  plea  of  autrefois  convict  could  not  be  pleaded  to  a  subse- 
quent indictment. 

It  seems  to  us,  for  various  reasons,  desirable  that  the  rules  of 

criminal  pleading  should  not  lightly  be  relaxed,  and  especially 

when  the  enforcement  of  them  need  not,  with  ordinary  care  on  the 

part  of  those  who  conduct  prosecutions,  lead  to  any  risk  of  failures 

of  justice. 

Judgment  arrested. 


July  29.  REGINA  ».  FULTON. 

Conviction —  Quashing — Certiorari. 

When  a  connction  bj  Justices  has  been  entered  in  the  Supreme  Court,  there  it 
no  neoessitj  for  a  certiorari,  but  it  may  be  quashed  on  proceeding  hj  rule. 

The  following  case  was  stated  for  the  decision  of  the  Court  of 
Appeal,  pursuant  to  the  33rd  section  of  "  The  Court  of  Appeal  Act, 
1862,^'  by  Ward,  J.,  Judge  of  the  Supreme  Court  of  New  Zealand, 
Otago  and  Southland  District,  with  the  consent  of  the  parties 
interested : — 

Case. 
On  the   11th  day  of  December,    1869,  William  O'Neill,  of 
Dunedin,  in  the  Province  of  Otago,  and  Colony  of  New  Zealand, 
storekeeper,  applied  to  the  said  Judge  for  and  obtained  a  rule  nisi, 
of  which  the  following  is  a  true  copy : — 

In  the  Supreme  Court  of  New  Zealand,  Otago  and  Southland  District. 

Saturday,  the  11th  day  of  December,  in  the  year  of  our  Lord,  1869. 
Upon  reading  the  conriction  of  William  O'Neill,  of  Dunedin,  in  the  Provinoe  of 
Otago,  New  Zealand,  storekeeper,  dated  the  25th  day  of  Noyember,  1869,  under  the 
hand  of  James  Fulton,  of  Dunedin  aforesaid,  a  Resident  Magistrate  for  the  District 
of  Dunedin,  and  one  of  Her  Majesty's  Justices  of  the  Peace  for  the  Colony  of  New 
Zealand,    whereby  the  said    James    Fulton,   upon   the   information  of    Thomas 


CX)U»T  OF  APPEAL. 


391 


O'Donnell,  of  Dunedin  aforesaid,  constable  of  the  police,  did  conyict  the  said 
William  O'Keill  of,  on  the  21st  day  of  Kovember,  1869,  unlawfully  permitting  to  be 
sold  in  his  store,  situate  in  Great  King  Street,  in  Dunedin  aforesaid,  a  certain 
quantity  of  fermented  liquor,  to  wit  one  pint  and  a  half-pint  of  beer,  he  the  said 
William  O'Neill  not  being  duly  licensed  in  that  behalf,  contrary  to  the  47th  section 
of  "  The  Licensing  Ordinance,  1865 ; "  and  upon  reading  the  affidavit  of  Robert 
Stout,  with  the  exhibit  thereunto  annexed,  which  conriction,  affidavit,  and  exhibit 
are  filed  in  this  honorable  Court ;  and  upon  hearing  Mr.  Stewart,  of  counsel  for  the 
said  William  O'Neill,  the  person  named  in  the  said  conyiction  :— It  is  ordered  that 
the  said  James  Fulton  and  the  said  Thomas  O'Donnell  do  respectiyely,  upon  the 
first  day  on  which  this  Court  shall  sit  in  Banco,  not  being  less  than  four  days  after 
the  service  of  this  rule,  show  cause  why  the  said  conviction  should  not  be  quashed 
and  set  aside,  and  why  the  said  James  Fulton  or  the  said  Thomas  O'Donnell  should 
not  pay  to  the  said  William  O'Neill  or  his  Solicitor  the  costs  of  and  incidental  to 
this  application,  upon  the  grounds  following : — 

1.  That  tlie  said  conviction  does  not  disclose  or  show  any  ofienoe  against  the 
47th  section  of  "  The  Licensing  Ordinance,  1865." 

2.  That  it  does  not  appear  from  the  said  conviction  under  what  authority  the 
said  conviction  was  made. 

3.  That  it  does  not  appear  by  the  said  conviction  by  what  Legislative  body 
the  said  Ordinance  was  passed. 

And  in  the  meantime  let  all  proceedings  upon  the  said  conyiction  be  stayed. 

\TJie  conviction  was  set  out  at  length.'] 

The  conviction  was  duly  lodged  with  the  Registrar  of  the 
Supreme  Court  at  Dunedin,  and  filed  by  him  pursuant  to  section 
22  of  ''The  Justices  of  the  Peace  Act,  1866/' 

[The  case  then  set  out  the  affidavit  on  which  the  rule  nisi  was 
granted,  the  information,  and  the  section  of  the  Otago  Licensing 
Ordinance  upon  which  it  and  the  conviction  were  founded,] 

On  the  argument  of  the  rule  nisi,  the  Counsel  for  the  said 
James  Fulton  objected  that  the  proceeding  to  quash  the  conviction 
should  have  been  by  certiorari,  and  not  by  the  said  rule  nisi,  as 
before  set  forth.  The  said  Judge  held  the  conviction  to  be  bad ;  but 
reserved  for  the  opinion  of  the  Court  of  Appeal  the  question 
whether  the  above  proceedings  by  rule  nisi  were  sufficient,  or 
whether  it  was  necessary  to  resort  to  the  proceedings  by  certiorari. 

It  was  agreed  that  no  Counsel  should  appear  or  be  heard  in 
the  Court  of  Appeal  on  behalf  of  either  of  the  parties  interested. 

If  the  Court  of  Appeal  is  of  opinion  that  the  proceedings  to 
quash  the  conviction  were  properly  taken  by  rule,  then  the  said 
rule  is  to  be  made  absolute. 

If  the  Court  of  Appeal  is  of  opinion  that  the  proceedings  to 
quash  the  conviction  should  have  been  by  certiorari,  then  the  rule 
is  to  be  dismissed. 

C.  D.  R.  Ward,  Acting  Puisne  Judge. 
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1870  Arney,  C.J.   (27tli  July),  gave  the  judgment  of  the  Court/ 


V. 
FUKTON. 


Bbgika  The  Supreme  Court  was  moved,  at  Dunedin,  upon  rule  to  show 

cause  why  the  conviction  obtained  against  the  defendant  in  this 
case  should  not  be  quashed.     Upon  the  argument,  it  was  objected 
that  the  proceeding  should  have  been  by  writ  of  certiorari,  where- 
upon the  learned   Judge,  who  held  the  conviction  bad    on   the 
merits,   has   reserved   for  decision   by  this   Court   the   question 
whether  the  proceedings  to  quash  the  conviction  were  projjerly 
taken  bv  rule.     If  thcv  were,  the  rule  is  to  be  made  absolute. 
The  conviction  had  been  duly  lodged  with  the  Registrar  of  the 
Supreme  Court  at  Dunedin,  and  filed  by  him  pursuant  to  section 
22  of  "  The  Justices  of  the  Peace  Act,  1866,''  before  the  rule  was 
applied  for.     We  are  of  opinion  that  the  proceedings  by  rule  were 
well  taken,  and  that  when  the  conviction  has  been  duly  lodged 
with  the  Registrar  of  the  Supreme  Court,  as  in  this  case,  the  writ 
of  certiorari  would  be  superfluous.  The  law  affecting  this  question 
is  stated  by  Mr.  Justice  Johnston  in  the  last  edition  of  "  The  New 
Zealand  Justice  of  the  Peace,''   as  follows   (sec.  614,   p.    191)  : 
"  It  may  be  a  question  whether,  in  New  Zealand,  where,  by  virtue 
of  'The  Justices  of  the  Peace  Act,   1866,'  sections  22  and  45, 
convictions  and  orders  are  to  be  drawn  up  formally  when  required, 
and  lodged  with  the  Registrar  of  the  Supreme  Court  to  be  filed 
by  him,  there  is  any  necessity  for  the  writ  of  certiorari.     If  the 
conviction  or  order  is  already  filed  in  the  Court,  the   writ  would 
be  useless;    and  if  not,  the  Magistrates,  on  application,  would 
probably  draw  up  and  lodge  the  document  (which  they  would  be 
bound  to  do,  subject  to  mandamus  and  attachment),  and  so  the 
proceedings  would  be  actually  in  the  Court,  and  could  be  brought 
before  it  on  production  by  the  Registrar,  or  on  affidavit  by  the 
party."     The  course  of  proceeding  in  such  cases  is  further  stated 
as  follows  (sec.  618,  p.  192)  :    ''In  cases  in  New  Zealand,  where 
the  conviction  or  order  is  already  filed  in  Court,  and  can  be  either 
produced  or  identified  by  affidavit,  it  would  appear  that  the  rule 
or  summons  might  be  issued  for  quashing  it  forthwith,  and   that 
it  might  be  quashed  accordingly  by  a  rule  absolute,  without  any 
writ  of  certiorari." 

We  think  that  this  view  both  of  the  law  and  the  practice  is 

correct,  and  that  the  proceeding  by  rule  in  this  case  was  sufficient. 

[The  Chief  Justice  afterwards,  (29/ A  July,)   called  attention 

to  the  absence  of  any  provision  in  the  Court  of  Appeal  Act  for 

•  AmeT,  G.J.,  Johnston,  J.,  Qresson,  J.,  Richmond,  J.,  and  Chapman,  J. 
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reserving  questions  arising  on  appeals  to  the  Supreme  Court  against 
convictions  by  Justices,  and  said  that  therefore  no  judgment  would 
be  given  in  this  case,  but  the  opinion  of  this  Court  would  be  certified 
to  the  Court  below.'] 


Note. — There  was  another  case,  Eeoina  v.  Jackson,  from  the  same 
district,  which,  it  was  understood,  was  to  be  governed  by  the  decision 
in  Eeoina.  v.  Fulton. 
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REGINA  V.  WILLIAM  FAGa. 

Amu  Act,  1860,  ss»  3  and  GO — Bringing  into   operation — Amu  Act   Amendment 
Act,  1869 — Evidence — Presumption —  Oazette — Authorized  prosecution. 

'*  The  Arma  Act,  1860,"  8.  3,  empowered  the  GoTemor  in  Council  to  declare  by 
Order  in  the  Gazette  that  the  Act  should  be  in  force  in  any  Province  on  a  day  named, 
"  proyided  that  it  shall  be  brought  into  force  in  eyery  Province  before  the  Ist  March, 
1861." 

On  the  trial  of  an  indictment  for  an  offence  under  the  Act,  no  evidence  was  given 
of  an  Order  in  Council  bringing  the  Act  into  force  within  the  Province  where  the 
offence  was  committed.  There  was,  in  fact,  an  Order  in  the  Oazette  of  2nd  Februaiy, 
1861,  bringing  the  Act  into  force  in  every  Province  on  the  20th  February ;  but  it  was 
not  produced. 

Held,  that  no  evidence  of  the  Order  was  necessary,  as  it  must  be  presumed,  from 
the  language  of  the  proviso  and  of  the  continuing  and  amending  Acts,  that  the 
original  Act  had  been  brought  into  operation  throughout  the  whole  Colony. 

The  60th  section  of  the  Act  of  1860  provided  that  no  indictment  should  be  pre- 
ferred except  by  a  person  authorized  by  the  Governor,  which  provision  is  virtually 
repealed  by  the  Amendment  Act,  1869,  s.  31.  An  indictment  was  preferred  after 
1869,  for  an  offence  committed  before  1869.  The  information  was  laid  on  the  21st 
May,  1870,  and  the  indictment  was  preferred  on  the  8th  June,  by  a  person  authorized 
on  the  2nd  June. 

Heldy  that  the  proceedings  were  regular.  Semble,  that  no  appointment  or  inter- 
ference of  an  authorized  person  was  necessary ;  but  Meld,  if  it  was,  the  Governor's 
power  to  appoint  was  not  taken  away,  and  the  appointment  before  preferring  the 
indictment  was  sufficient. 

The  following  case  was  reserved   for  the  consideration   of  this 
Court  by  Arney,  C.J. : — 

William  Fagg  was  tried  and  convicted  before  me  at  the 
Circuit  Court  held  at  Auckland  on  the  8th  of  June,  1870,  upon 
an  indictment  which  charged  him  with  selling  arms  without  a 
license  in  the  Form  A  in  the  Schedule  to  "The  Arms  Act,  1860.^' 

The  indictment  stated  that  William  Fagg,  on  the  31st  day  of 
May,  1869,  at  Taupo,  in  the  Province  of  Auckland,  in  the  Colony 
of  New  Zealand,  unlawfully  did  sell  and  dispose  of  one  gun  and 
divers  warlike  stores  without  having  a  license  in  the  form  required 
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by  "  The  Arms  Act,  1860/'  ''  The  Arms  Act  Continuance  Act, 
1861,^'  and  ''The  Arms  Act  Amendment  and  Continuance  Act, 
1866/'  against  the  form  of  the  Statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

At  the  conclusion'  of  the  case  for  the  prosecution,  it  was 
objected  by  the  defendant's  counsel  that  there  was  no  case  for  the 
jury,  because — 

1 .  There  was  no  evidence  to  show  that  "  The  Arms  Act, 
1860,"  was  in  force  within  this  Province,  and  that  the 
place  in  which  it  was  alleged  that  the  offence  was  com- 
mitted was  situate  within  any  Province  within  which 
"  The  Arms  Act,  I860,"  was  in  force. 

2.  There  was  no  evidence  that  this  prosecution  had  been 
brought  by  a  person  duly  authorized  in  the  manner 
required  by  law  to  prefer  such  prosecution ;  and 

3.  Upon  the  evidence  it  was  shown  that  these  proceedings 
were  instituted  by  a  person  not  duly  authorized  by  the 
Governor  under  section  60  of  "  The  Arms  Act,  1860." 

There  was,  in  fact,  no  evidence  before  the  Court  of  any  Order 
in  Council  published  in  the  New  Zealand  Gazette  declaring  a  day 
from  and  after  which  ''The  Arms  Act,  1860,"  should  be  in  force 
in  this  or  any  other  Province  within  the  Colony ;  or  that  the  said 
Act  had  been,  by  any  such  formal  proceeding,  brought  into  force 
within  any  Province  of  the  Colony  before  the  1st  day  of  March, 
1861 ;  or  that  any  such  Order  in  Council  had  been  made  at  all. 
The  proceedings  in  the  case  were  instituted,  viz.,  by  information 
laid  by  Mr.  John  Bell  Thomson,  on  the  21st  of  May,  1870. 
Mr.  John  Bell  Thomson,  by  whom  the  indictment  was  preferred, 
was  first  appointed  by  the  Governor  in  writing  on  2nd  June,  1870, 
by  an  appointment  of  which  the  following  is  a  copy  : — 

O.  F.  BowEN,  Governor. 

In  pursuance  of  the  powers  for  this  purpose  rested  in  me  under  "  The  Amu  Act, 
1860,"  as  continued  and  amended  bj  "  The  Arms  Act  Continuance  Act-,  1861,"  and 
"  The  Arms  Act  Amendment  and  Continuance  Act,  1866,"  I,  Oeorge  Ferguson 
Bowen,  O.C.M.G.,  the  Gprcrnor  of  the  Colonj  of  New  ZcaUnd,  do  hereby 
appoint  John  Bell  Thomson,  Esquire,  Inspector  in  the  Armed  Constabulary,  in  the 
Province  of  Auckland,  to  be  a  person  at  whose  instance  indictments  and  informa- 
tions shall  be  preferred  or  proceedings  instituted  against  any  person  for  any  offence 
by  "  The  Arms  Act,  1860,"  as  continued  by  the  said  Acts  declared  to  bo  felony  or 
misdemeanour. 

Given  under  the  hand  of  His  Excellency  Sir  Georg«  Ferguson  Bowcn, 
&c.,  &c. 
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The  indictment  was  by  him  preferred  before  the  grand  jury        1870 
on  the  8th  of  June,  1870.  Bsgina 

The  sales  of  arms  by  defendant  took  place  prior  to  the  passing  **• 

of  "  The  Arms  Act  Amendment  Act,  1869.'' 

Having  been  convicted  on  one  indictment,  the  defendant  was 
arraigned  and  pleaded  guilty  to  two  others,  it  being  understood 
that  the  same  points  were  made,  and  the  same  question  should  be 
reserved  in  all  three  cases. 

I  postponed  judgment  in  all  these  cases,  and  remitted  the 
defendant  to  his  former  custody  until  after  the  question  reserved 
should  have  been  determined  by  the  Court  of  Appeal. 

The  question  to  be  determined  by  the  Court  of  Appeal  is, 
whether  I  ought  to  have  directed  the  jury  to  return  a  verdict  of 
acquittal  on  any  or  either  of  the  grounds  above  stated. 

George  Alfred  Arney,  C.J. 

Johnston,  J.  (27th  July),  delivered  the  judgment  of  the 
Court.*     [Read  the  case.'] 

The  first  question  raised  by  the  case  is,  whether  evidence  was 
necessary  in  order  to  show  that  "  The  Arms  Act,  I860,''  was,  at 
the  time  the  offence  was  alleged  in  the  indictment  to  have  been 
conunitted,  in  force  within  the  Province  of  Auckland,  where  it  was 
alleged  to  have  been  committed. 

The  3rd  section  of  that  Act  provides  that  ''  it  shall  be  lawful 
for  the  Governor  in  Council  from  time  to  time  to  declare  by  Order 
in  Council  (to  be  published  in  the  New  Zealand  Gazette),  that 
from  and  after  a  day  to  be  named  in  such  Order,  this  Act  shall  be 
in  force  in  any  Province  within  the  Colony ;  and  the  same  shall  be 
in  force  accordingly:  Provided  always,  that  the  same  shall  be 
brought  into  force  within  every  Province  of  the  Colony  before  the 
1st  day  of  March,  1861." 

The  Court  is  now  aware,  by  inspection  of  the  Gazette  of  the 
2nd  February,  1861,  that  by  an  Order  in  Council  dated  the  1st 
February,  1861,  the  Arms  Act  of  1860  was — pursuant  to  the  pro- 
visions of  section  3 — brought  into  force  in  every  Province  of  New 
Zealand  on  and  from  the  20th  February,  1861, 

But  the  Gazette  containing  the  Order  in  Council  was  not  pro- 
duced at  the  trial ;  and  it  would  seem  that  the  Court  is  not  bound 
to  take  judicial  notice  of  an  Order  in  Council,  if  the  Gazette  con- 
taining it  be  not  produced.     But  we  are  of  opinion  that,  without 

^  Arney,  C.J.,  Johnston,  J.,  Greaton,  J.,  Richmond,  J. 
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1870  the  production  of  the  Gazette  containing  an  Order  in  Council  on 
Bboiva  ^^6  subject^  the  Judge  was  bound  to  presume  that  the  Act  was  in 
force  throughout  the  Colony. 

It  might  be  argued  that  the  words  '^  brought  into  force  "  did 
not  necessarily  mean  '' brought  into  force  under  Orders  in 
Council/^  as  if  the  words  had  been  "  so  brought  into  force/'  but 
must  imply  that  the  Act  was  to  be  in  force  throughout  the  whole 
Colony,  at  all  events  on  and  after  the  1st  March,  1861. 

But,  without  relying  on  this  construction  of  the  language  of 
the  3rd  section  of  that  Act,  we  are  of  opinion  that  we  are  bound 
to  presume— especially  in  view  of  subsequent  legislation — that 
the  (xovernor  in  Council  did  properly  perform  his  statutory  duty 
on  or  before  the  1st  day  of  March,  1861. 

The  Arms  Act  Continuance  and  Amendment  Acts  of  1861  and 
1866,  and  the  intermediate  Continuance  Acts,  all  recognized  the 
existence  of  the  Act  of  1860  as  being  in  full  force  and  effect, 
without  adverting  to  any  limitation  of  its  effect  to  certain 
Provinces ;  whereas,  if  the  power  granted  for  bringing  it  into  force 
throughout  the  Colony  had  not  been  exercised  before  the  1st  of 
March,  the  Act  must  continue  inoperative  in  any  but  the  proclaimed 
Provinces.  But  further,  "  The  Arms  Act  Amendment  Act,  1869,^^ 
section  35,  after  repealing  certain  Ordinances  and  Acts  relating  to 
the  subject,  provides  that  "  The  Arms  Act,  I860,''  as  amended  by 
the  Amendment  and  Continuance  Act  of  1861,  shall  continue  in 
force  till  altered  or  repealed  by  Act  of  the  General  Assembly. 

Now  it  is  quite  clear  that  the  Legislature,  when  passing  the  Act 
of  1869,  assumed  the  Act  of  1860  to  be  in  full  force  and  effect 
throughout  the  Colony,  and  not  merely  in  some  particular  Provinces 
mentioned  in  an  Order  or  in  Orders  of  Council ;  for  by  the  2nd 
section  it  enacts  that  ^'  it  shall  be  lawful  for  the  Government,  by 
Proclamation  in  the  New  Zealand  Gazette,  from  time  to  time  to 
divide  the  Colony,  or  any  part  thereof,  into  districts  for  the  pur- 
poses of  this  Act,  and  the  said  Act  {i.e.,  the  Act  of  1860) ;  and 
the  section  ends  thus — "  So  much  of  the  Colony  as  shall  not  be 
included  in  any  district  so  proclaimed  shall  nevertheless  be 
and  continue  subject  to  the  provisions  of  the  said  Act "  {i.e.,  the 
Act  of  1860) . 

.The  language  of  the  continuing  and  amending  Acts  therefore 
confirms  the  presumption  omnia  rite  esse  acta,  and  that  the  whole 
Colony  was  brought  under  the  operation  of  the  Act  of  1860  before 
the  1st  March,  1861. 
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The  second  question  raised  by  the  case  is,  whether  the  convic-        i^^o 
tion  is  bad  on  the  ^ound  that  the  proceedings  were  not  instituted      ^r^^tsI 
by  a  person  duly  authorized  by  the  Governor  under  the  60th  ^' 

section  of  the  Act  of  1860. 

It  appears  that  the  information  was  laid  by  John  Bell  Thomson 
on  the  24  st  of  May  1870,  and  the  indictment  presented  on  the 
8th  of  June ;  and  that  between  those  dates,  viz.  on  the  2nd  June, 
the  informant  was  appointed  by  the  Governor  to  be  a  person  at 
whose  instance  indictments  and  informations  should  be  preferred 
or  proceedings  instituted  against  any  person  for  any  oflfence  de- 
clared by  "The.  Arms  Act,  1860,^' as  continued  by  the  Acts  of 
1861  and  1866,  to  be  felony  or  misdemeanour.  The  oflfence  was 
committed  previous  to  the  passing  of  the  Act  of  1869.  The  ques- 
tion on  this  part  of  the  case  divides  itself  into  two  :  namely,  1. 
Whether  it  was  necessary  that  the  prosecutor  of  the  indictment 
should  have  any  authority  firom  the  Governor;  and  2.  If  it  was 
necessary,  whether  the  appointment  actually  made  was  not  sufli- 
cient?  With  regard  to  the  first  of  these  questions,  the  31st 
section  of  the  Act  of  1869  provides  that  the  penalties  imposed 
by  this  Act  and  the  said  Act  [the  Act  of  1860]  may  be  recovered 
by  any  person,  and  the  ofiences  punishable  under  this  Act  and 
the  said  Act  may  be  punished  on  the  prosecution  of  any  person 
whatever.  Now,  in  the  absence  of  any  limitation  of  the  eflfect 
of  this  section  to  offences  committed  either  against  the  Act  itself 
or  against  the  Act  of  1860,  after  the  passing  of  the  Act  of  1869, 
it  appears  to  us  that  this  language,  aflTecting  procedure  only,  and 
not  altering  the  quality  of  the  oflfence  or  its  punishment,  is  suflS- 
cient  to  make  valid  proceedings,  in  respect  of  an  oflTence  under  the 
former  Act  committed  before  the  Act  of  1869,  conducted  after  the 
Act  of  1869,  by  any  person,  whether  having  authority  from  the 
Governor  or  not. 

It  is  indeed  enacted  by  a  proviso  in  the  35th  section  of  the 
last  Act,  "That  all  offences  committed  and  all  penalties  and 
forfeitures  incurred  under  the  said  Statutes  or  any  of  them  before 
the  passing  of  this  Act,  may  be  prosecuted,  punished,  recovered, 
and  seized  and  taken,  as  if  this  Act  had  not  been  passed.^'  But  it 
would  seem  that  even  if  these  words  apply  to  the  institution  of  a 
prosecution  by  an  authorized  person,  they  are  merely  enabling, 
and  intended  to  prevent  any  escape  from  punishment  by  persons 
who  had  offended  against  the  old  Act,  by  reason  of  fresh  provisions 
in  the  new  Act.     It  could  hardly  be  said  that  these  words  continue 
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18^0  the  prohibition  of  prosecutions  by  other  than  authorized  persons, 
Regina  contained  in  the  60th  section  of  the  Act  of  1860.  It  appears 
rather  more  reasonable  to  assume  that  the  Legislature  thought  it 
necessary  to  introduce  the  proviso,  lest  otherwise  proceedings 
for  offences  under  the  Act  of  1860,  committed  before  the  passing 
of  the  Act  of  1869,  should  be  considered  to  be  no  longer  subject, 
in  some  respects,  to  the  provisions  of  the  Act  of  1860. 

But  lastly,  even  if  it  were  to  be  considered  the  true  construc- 
tion, that  offences  committed  before  1869  ought  to  be  prosecuted 
under  the  Act  of  1860  by  an  authorized  person,  we  see  no  reason 
to  doubt  that  the  appointment  of  Mr.  Thomson  was  valid  for  the 
purpose  of  preferring  the  indictment. 

The  Act  of  1860  did  not  give  the  Governor  any  express  power 
to  appoint  persons  for  the  purposes  of  prosecuting  these  offences, 
but  merely  declared,  by  section  60,  "  that  no  indictment  or  infor- 
mation should  be  preferred  or  proceedings  instituted  against  any 
person  for  an  offence  declared  by  the  Act  to  be  a  felony  or  misde- 
meanour, except  by  or  at  the  instance  of  a  person,  duly  authorized 
either  generally  or  specially  in  this  behalf,  by  the  Governor,  by 
writing  under  his  hand.^' 

Now,  there  does  not  seem  to  be  any  pretext  for  suggesting  that, 
under  this  provision,  the  appointment  of  the  prosecutor  must  be 
made  before  the  offence  committed,  or  that  it  would  not  have  been 
quite  legitimate  for  the  Governor  to  make  a  special  appointment  in 
respect  of  a  particular  case  which  had  arisen.  And  even  if  the 
laying  of  an  information  before  a  magistrate  by  an  tmauthorized 
person  would  have  been  irregular,  yet  inasmuch  as  the  laying  of 
an  information  is  not  a  necessary  condition  precedent  to  preferring 
an  indictment — (but  merely  the  first  of  a  series  of  steps  by  which 
the  party  accused  is  brought  to  answer  any  indictment  which  may 
be  found  against  him), — the  proceedings  upon  an  indictment  pre- 
ferred by  an  authorized  person  would  be  quite  valid,  although 
previous  proceedings  had  been  in  this  respect  irregular. 

Nor  can  it  be  urged  that  the  Act  of  1869  either  directly  or 
indirectly  deprived  the  Governor  of  the  power  of  authorizing 
persons  to  prosecute.  If  the  old  mode  of  prosecution  was  kept 
alive  by  the  provision  in  the  35th  section,  and  in  order  to  carry  it 
out  a  prosecutor  appointed  by  the  Governor  was  necessary,  his 
power  to  appoint  such  a  person,  if  created  by  the  former  Act,  must 
be  considered  as  remaining  for  this  purpose.  Indeed  it  would  seem 
probable  that  the  Governor  possesses,  under   the   terms   of  his 
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commission,   ample  power  to   appoint  persons   to  prosecute  on 

behalf  of  the   Crown,  without  any  statutory   provision  to   that 

effect. 

For  these  reasons,  we  are  of  opinion  that  the  Chief  Justice 

ought  not  to  have  directed  the  jury  to  acquit  the  prisoner  on  any 

of  the  grounds  stated  in  the  case. 

Conviction  affirmed. 
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Note. — It  seems  doubtful  whether  selling  arms  without  a  license, 
since  the  passing  of  "The  Arms  Act  Amendment  Act,  1869,"  be  a 
punishable  offence.  It  was  made  a  felony  by  the  28th  section  of  "  The 
Arms  Act,  1860 ; "  but  by  "  The  Amendment  and  Continuance  Act, 
1866,"  8.  3,  it  was  enacted  that  in  the  28th  section  of  "  The  Arms 
Act,  1860,"  the  words  "  a  misdemeanour  "  shall  be  substituted  for  the 
word  "  felony,"  and  that  the  Act  of  1860  shall  be  read  and  construed 
as  if  the  words  had  been  originally  substituted  in  and  added  to  the  Act 
of  1860.  Now,  "The  Arms  Act  Ajnendment  Act,  1869,"  by  section 
35,  repeals  the  Act  of  1866.  But  by  "  The  Interpretation  Act,  1868," 
8.  10,  when  an  Act  repeals  an  Act  which  repealed  a  former  Act,  such 
repeal  is  not  to  revive  the  former  repealed  Act,  unless  words  be  added 
for  reviving  it.  It  may  be  fairly  contended  that  the  substitution  of 
the  words  "  a  misdemeanour "  for  "  felony "  by  the  Act  of  1866, 
repealed  the  2Sth  section  of  the  Act  of  1860,  at  all  events  as  to  the 
quality  attached  to  the  matter  described  in  it ;  and  the  substituted 
quality  occurring  in  an  Act  since  repealed,  and  there  being  no  words  of 
revival  of  the  first  Act  in  the  last  repealing  Act,  that  there  is  no  longer 
any  legislative  provision  in  force  making  the  selling  either  a  misde- 
meanour or  a  felony. 

This  question  was  raised  before  Johkston,  J.,  in  a  case  of  Reg,  v. 
RocheZy  at  the  March  sittings  at  Wellington  in  1871 ;  but  the  prisoner 
having  been  acquitted,  there  was  no  necessity  for  reserving  it. 


1870 


Begika 

V. 

Faoo. 


THE  DXTNEDIN  WATER  WORKS  COMPANY  v.  W.  S.  DRUMMOND. 
Wafer  Works  Act — Construction — Conditions  precedent  to  levying  Rate, 

The  Danedin  Water  Works  Act  (Local  and  Personal)  provides,  bj  section  86,  that 
the  Company  shall  lay  the  necessary  service  pipes  and  stopcocks  from  the  main  pipe 
to  the  building  line  of  the  street  opposite  all  messuages.  And  immediately  on  s^ch 
pipe  being  laid  and  notice  given,  the  occapiers,  &c.,  shall  be  liable  to  rates. 

Heldy  that  the  Company  must  lay  the  serrioe  pipe  and  stopcock  from  the  main 
pipe  to  the  building  line,  as  well  as  the  main  pipe,  before  it  can  charge  the  occupier 
with  the  rates. 

This  was  a  special  case  agreed  upon  by  the  above-named  plaintiffs 
and  defendant^  and  stated  for  the  opinion  of  this  Supreme  Courts 


July  29. 
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1870        in  the  Otago  and  Southland  District  Courts  pursuant  to  the  order 

DuNEDiN     of  Ward,  J-,  obtained  under  the  441st  of  the  General  Rules  of 

W^™^^"^  procedure  of  this  Court,  and  dated  the  8th  day  of  October,  1869, 

V.  and  after  argument  coram  Ward,  J.,  reserved  for  the  opinion  of 

Dbummokd.  ^jjg  Court.     The  case  stated  as  follows  :— 

1.  "By  'TheDunedin  Water  Works  Act,  1864,'  the  plaintiffs, 
who  had  theretofore  been  incorporated  under  '  The  Joint  Stock 
Companies  Act,  i860,'  by  the  name  of  'The  Dunedin  Water  Works 
Company,  Limited,'  were  continued  a  body  corporate  by  the  name 
of  '  The  Dunedin  Water  Works  Company,'  with  perpetual  succes- 
sion and  a  common  seal." 

2.  The  said  Act  contains  {inter  alia)  the  following  provisions, 
that  is  to  say  : — 

"  Section  8.  Subject  to  the  provisions  of  this  Act,  the  Act  of 
the  Imperial  Parliament  called  "The  Companies  Clauses  Con- 
solidation Act,  1845,"  except  the  sections  thereof  numbered 
respectively  163  and  164,  and  the  Act  of  the  Imperial  Parliatnent 
called  "  Tlie  Water  Works  Clauses  Act,  1847,"  shall  be  incorpo- 
rated with  this  Act. 

"  Section  24.  A  valuation  shall  be  made  Arom  time  to  time,  if 
the  Company  think  fit,  of  the  value  of  all  houses  and  tenements 
opposite  or  convenient  to  which  pipes  for  the  conveyance  of  water 
shall  have  been  laid  by  the  Company. 

"  Section  25.  Notice  of  the  amount  of  such  valuation  shall 
be  given  to  the  person  liable  to  pay  water  rates  for  the  same. 

"  Section  26.  Such  person  may  appeal  to  the  Company  against 
such  valuation,  on  giving  notice  in  writing  of  such  appeal  to  the 
Secretary  of  the  Company  within  fourteen  days  of  the  service  of 
such  notice. 

"  Section  27.  The  Company  may  either  confirm  the  valuation 
or  make  a  new  one ;  and  in  the  event  of  the  parties  not  acquiescing 
in  the  award  of  the  Company,  they  may  appeal  to  two  Justices  of 
the  Peace,  by  whom  the  same  shall  be  determined. 

"  Section  28.  All  persons  applying  for  and  receiving  water  from 
the  Company,  or  liable  to  be  rated  for  water  under  the  provisions 
of  this  Act,  shall  pay  for  such  water  until  farther  notice  be  given 
by  the  Company  of  any  alteration  in  their  valuation  at  the  rates, — 
and  all  persons  not  applying  for  and  receiving  water  as  aforesaid 
shall  pay  two-thirds  of  such  rates,  namely — 

"1.  On  houses  of  £50  annual  value  and  under,  a  rate  not 
exceeding  £7  per  cent,  on  the  valuation. 
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*'  2.  On  houses  above  £60  and  under  £300  annual  value,  a 
rate  not  exceeding  £6  per  cent,  on  the  valuation. 
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3.  On  houses  of  £300  annual  value  and  upwards,  a  rate  Waterworks 
not  exceeding  £5  lOs.  per  cent,  on  the  valuation.'^  ^ 

Section  36.  The  Company  shall,  at  their  own  cost,  lay  the  Dbummond. 
necessary  service  pipes  and  stopcocks  from  the  main  pipe  to  the 
building  line  of  the  street  opposite  to  all  messuages  or  tenements  ; 
and  immediately  on  such  pipe  being  laid,  and  notice  thereof  given 
by  the  Company  to  the  occupier  or  occupiers  of  any  such  mes- 
suages or  tenements,  or  left  for  him  or  them  upon  the  premises 
which  he  or  they  shall  so  occupy,  such  occupier  or  occupiers  and 
the  owners  of  the  said  premises  shall  respectively  be  liable  to  pay 
the  charges  as  directed  in  this  Act.  / 

"  Section  37.  On  main  pipes  being  laid  in  the  streets  quite  \ 
round  any  block,  it  shall  be  lawful  for  the  Company  to  charge  a  "> 
water  rate  upon  the  whole  of  the  messuages  or  tenements  upon  / , 

such  block,  whether  fronting  the  streets  or  not. 

"  Section  38.  All  rates  made  under  the  authority  of  this  Act 
or  any  Act  incorporated  herewith  shall  be  payable  in  advance  by 
equal  quarterly  payments,  on  Christmas-day,  Lady-day,  Midsum- 
mer-day, and  Michaelmas-day  in  every  year ;  and  the  first  pay- 
ment for  the  whole  or  a  broken  quarter,  as  the  case  may  be,  shall 
be  made  at  the  time  when  the  service  pipe  shall  be  made  to  com- 
municate with  the  main  pipes  of  the  Company,  or  at  the  time 
when  the  agreement  to  take  water  from  the  Company  is  made.'' 

3.  The  defendant  occupies  a  house  or  tenement  and  premises 
in  the  Octagon  (on  part  of  section  numbered  5,  Block  xv.,  Dunedin), 
opposite  or  convenient  to  which  house  the  plaintiffs  have  laid  pipes 
for  the  conveyance  of  water;  and  valuations  have  been  duly  made, 
and  the  defendant  has  been  rated  for  water  under  the  said  Act 
upon  an  annual  value  of  £120  per  annum. 

4u  The  defendant  has  not  applied  for  or  received  water  under 
the  said  Act;  and  the  plaintiffs  claim  from  him  the  sum  of  £5  2s., 
being  two-thirds  of  the  full  rate  on  such  annual  value  for  a  period 
of  one  year  and  eleven  days,  ending  on  the  29th  day  of  September, 
1869. 

5.  It  is  admitted  that  if  the  defendant  is  liable  under  the  said 
Act,  the  said  sum  of  £5  2s.  would  be  the  amount  payable  by  him 
to  the  plaintiffs ;  but  the  defendant  contends  that  the  plaintiffs 
have  not,  as  required  by  the  36th  section  of  their  Act,  "  laid  the 
necessary  service  pipes  and  stopcocks  from  the  main  pipe  to  the 
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1870       building  line  of  the  street  opposite  to  the  said  messuage  or  tene- 
DuNEDiN     ment/'  and  that  therefore  he  is  not  liable  to  pay  the  money  so 
Waterworks  demanded  of  him. 

COMPAXT 

V.  6.  The  plaintiffs  admit  that  they  have  not  laid  the  said  service 

Drummond.  pjpg  ^^^  stopcock ;  but  they  contend  that  their  doing  so  is  not  a 
condition  precedent  to  their  assessing^  levying,  and  enforcing  pay- 
ment of  the  said  rate^  and  that  the  defendant  is  liable  to  pay  the 
rate,  on  the  main  pipe  being  laid  ^'  opposite  or  convenient  to  the 
said  house  occupied  by  defendant,'^  which  has  been  done,  and 
notice  of  the  laying  of  such  main  pipe  given  by  the  plaintiffs  to 
the  defendant. 

7.  Under  the  circumstances  aforesaid,  it  has  been  determined 
by  the  plaintiffs  and  defendant  to  concur,  and  they  do  concur^  in 
the  statement  of  facts  herein  contained  for  the  opinion  of  this 
Court ;  and  they  agree  that,  in  deciding  this  case,  this  Court  shall 
be  at  liberty  to  read  and  interpret  any  other  portions  of  the  said 
Act  necessary  for  the  purpose. 

8.  Under  an  order  of  His  Honor  Mr.  Justice  Ward,  dated  the 
8th  day  of  October,  1869,  this  case  is  stated,  without  any  pleadings 
having  been  delivered  in  this  action. 

9.  The  question  for  the  opinion  of  this  Court  is,  whether, 
under  the  circumstances  before  stated,  it  is  necessary  that  the 
plaintiffs  should  lay  the  service  pipe  and  stopcock  from  the  main 
pipe  to  the  building  line  of  the  street  opposite  to  the  messuage 
occupied  by  the  defendant  before  they  can  enforce  payment  by 
him  of  the  sum  demanded. 

By  arrangement,  no  Counsel  appeared  on  either  side. 

Arney,  C.J,  delivered  the  judgment  of  the  Court.* — ^This 
action  is  brought  by  the  Dunedin  Water  Works  Company 
to  recover  from  the  defendant  the  sum  of  £5  2s.  by  way  of 
water  rate.  It  is  admitted  that  if  the  defendant  is  liable  at 
all,  this  sum  would  be  the  amount  payable  by  him;  but  it 
is  contended  that,  as  the  plaintiffs  have  not  laid  the  necessary 
service  pipes  and  stopcocks  from  their  main  pipe  to  the  building 
line  of  the  street  opposite  to  the  messuage  in  respect  whereof  the 
defendant  is  rated,  he  is  not  liable  to  pay  the  rate.  And  the  single 
question  reserved  upon  this  special  case  for  decision  by  this  Court 
is,  whether,  upon  the  true  construction  of  "  The  Dunedin  Water 

Works  Act,  1864,''  the  plaintiffs  should  lay  the  service  pipe  and 

i^  . 

•  Arnej,  C.J.,  JohnBton,  J.,  Gresaon,  J.,  and  Bicliraond,  J. 
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stopcock  from  the  main  to  the  building  line  of  the  street  opposite        1870 
to  the  messuage  occupied  by  the  defendant,  before  they  can  enforce     dunbdin 
payment  by  him  of  the  sum  demanded.      The  sections  of  the  Act  Watkbwobkb 
upon  which  this  question  turns — ^being  sections  8,  24, 25,  26, 27, 28^  v. 

36,  37,  and  38— are  set  forth  at  length  in  the  case,  but  of  these  the  ^^^^^^ovjy. 
sections  specially  requiring  mention  are  sections  28,  36,  37,  and 
38.  Section  28  may  be  interpreted  thus  : — All  persons  liable  to 
be  rated  for  water  under  the  provisions  of  this  Act  shall,  until 
further  notice  be  given  by  the  Company  of  any  alterations  in  their 
valuation,  pay  for  such  water  at  the  following  rates,  viz. :  all 
persons  applying  for  and  receiving  water  from  the  Company  at  the 
rates  specified  in  the  subsections  to  section  28,  and  all  persons 
not  applying  for  and  receiving  water  as  aforesaid,  shall  pay  two- 
thirds  of  such  rates.  The  defendant  had  not  applied  for  or  received 
water  under  the  Act.  Section  38  may  be  put  out  of  the  question. 
It  is  taken  from  section  70  of  the  Imperial  Act,  or  rather  is  almost, 
ipsissimis  verbis,  a  duplicate  of  that  section.  But  that  section  in 
the  Imperial  Act  refers  only  to  recipients  of  water,  providing  that 
water  rates  shall  be  paid  by  and  be  recoverable  from  the  person 
requiring,  receiving,  or  using  the  supply  of  water.  It  would  seem 
also  that  in  order  to  reconcile  section  36  with  section  38  in  the 
Dunedin  Act,  the  latter  section  cannot  be  applied  to  non-recipients 
of  water,  but  to  recipients  only,  from  whom  the  first  payment  of 
the  full  rate  cannot  be  demanded  until  the  time  when  the  service 
pipe  is  made  to  communicate  with  the  main  pipes  of  the  Company. 
When,  then,  does  the  non-recipient  occupier  first  become  liable 
to  pay  the  water  rate  ?  To  solve  this  question,  we  must  look  to  the 
terms  of  section  36.  By  that  section  it  is  provided  that  "the 
Company  shall  at  their  own  cost  lay  the  necessary  service  pipes 
and  stopcocks  from  the  main  pipe  to  the  building  line  of  the  street 
opposite  to  all  messuages  or  tenements,  and  immediately  on  such 
pipe  being  laid,  and  notice  thereof  given  by  the  Company  to  the 
occupier,  such  occupier  and  the  owner  of  the  premises  shall  re- 
spectively be  liable  to  pay  the  charges  as  directed  by  the  Act.'^ 
The  first  difficulty  arises  in  attempting  to  construe  this  section. 
What  "  pipe  "  is  intended  by  the  words  "  such  pipe,'^  immediately 
upon  which  being  laid  the  occupier  becomes  liable  to  pay  the 
charges  as  directed  by  the  Act  ?  Do  the  words  import  merely  the 
main  pipe — the  service  pipe  opposite  to  the  messuage  the  occupier 
whereof  is  to  be  held  liable,— or  the  main  pipe  with  appliances,  by 
way  of  service  pipes  and  stopcocks,  which  by  the  express  terms  of  ^ 
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1870        the  section  the  Company  are,  at  their  own  cost,  to  lay  ?     In  pre- 
DrNKDiir     scribing  what  accommodation  the  Company  are  to  provide,  as  a 
WATBKwoBKfi  condition  precedent  to  the  occupier^s  or  owner's  liability  to  pay 
V.  the  charges  directed  by  the  Act,  the  framer  of  the  Act  adopts  as 

Dbitmmokd.  ^Qinjg  Qf  reference  not  "  such  pipes  '^  in  the  plural,  which  might 
have  included  both  the  service  pipes  and  main  pipe  theretofore 
mentioned,  but  the  words  "  such  pipe ''  in  the  singular ;  while  the 
only  "  pipe ''  mentioned  in  the  singular  number,  and  which  there- 
fore may  be  read  as  forming  the  last  antecedent  to  these  words  of 
reference,  is  the  main  pipe.  Upon  a  construction,  therefore,  which 
the  plaintiffs  must  assert  to  be  the  strict  grammatical  construction 
of  section  36,  they  probably  contend,  or,  if  the  case  had  been 
argued  before  this  Court,  they  might  have  contended,  that  immedi- 
ately upon  the  main  pipe  being  laid,  as  the  defendant  admits  that 
it  is  laid,  opposite  and  convenient  to  his  house,  the  defendant 
became  liable  to  the  "  charges  '^  (viz.,  two-thirds  of  the  full  rate), 
'^  as  directed  by  the  Act/'  And  it  may  be  argued  that  this  con- 
struction consists  with  the  plain  grammatical  meaning  of  section 
37,  whereby  it  is  provided  that  *'  on  the  main  pipes  being  laid  in 
the  street  quite  round  any  block,  it  shall  be  lawful  for  the  Com- 
pany to  charge  a  water  rate  upon  the  whole  of  the  messuages  upon 
such  block,  whether  fronting  the  streets  or  not/'  no  mention  being 
made  in  this  section  of  any  service  pipe  whatever.  It  cannot, 
however,  be  denied  that  this  construction  suggests  an  apparent 
repugnancy  in  the  terms  of  section  36.  For  it  suggests  that  in 
section  36,  the  Legislature,  after  requiring  that  the  Company  shall 
do  certain  things,  proceeds  in  the  same  section  to  enact  that  im- 
mediately upon  the  Company  doing,  not  that  which  they  are  so 
required  to  do,  but  a  part  thereof  only,  the  occupiers  shall  be 
liable  to  pay  two-thirds  of  the  rate. 

Nor  does  section  37  get  rid  of  this  repugnancy,  or  help  the 
plaintiffs'  construction  of  section  36;  it  rather  tells  against  them. 
For,  while  the  omission  to  require  service  pipes  in  one  case  would 
form  no  ground  for  concluding  that  they  were  not  required  in 
another  and  different  case,  the  fact  that  the  Legislature  expressly 
requires  service  pipes  to  be  laid  down  opposite  to  houses  that 
front  a  street,  and  immediately  thereafter  exempts  the  Company 
from  any  such  obligation  (if  that  be  really  the  meaning  of  section 
37),  in  the  case  of  houses  that  do  not  fix>nt  the  street,  rather  leads 
to  the  conclusion  that  the  laying  of  service  pipes,  where  so  required, 
was  intended  to  be  a  condition  precedent  to  the  rateability  of  a 
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non-recipient  occupier.     And  on  a  more  critical  reading  of  section        1870 
36,  we  are  of  opinion  that  the  construction  which  the  plaintiffs     Dttnediit 
put  upon  the  terms  of  section  36  cannot  be  supported.      ^^®  ^company'^^ 
Legislature  does  not  by  that  section  provide  for  the  laying  by  the  v. 

Company  of  the  main  pipes  at  all.  The  New  Zealand  Act  must  ^»^^"<^^^ 
be  read  by  the  light  of  the  Imperial  "  Water  Works  Clauses  Act, 
1847,^'  which,  by  section  8,  is  incorporated  with  this  Act.  The 
powers  of  the  Company  to  lay  down  their  main  pipes  in  the  street 
is  derived  from  section  28  of  the  incorporated  Imperial  Act, 
whereby  it  is  provided  that  they  may  break  up  the  soil  and  pave- 
ment of  the  streets  within  the  limits  of  the  Act,  "  and  lay  down 
and  place  within  the  same  limits,  pipes,  conduits,  service  pipes, 
and  other  works  and  engines,  and  do  all  other  acts  which  they 
shall  from  time  to  time  deem  necessary  for  supplying  water  to  the 
inhabitants.'^ 

The  only  class  of  pipe  which  the  Company  are  by  section  36 
required  to  lay,  is  the  service  pipe ;  and  the  Legislature  enacts  in 
general  terms  that  all  service  pipes,  whensoever  laid,  shall  be  laid 
up  to  the  building  line  of  the  street  by  and  at  the  expense  of  the 
Company,  and  then  provides  that,  immediately  upon  any  service 
pipe  being  so  laid  opposite  to  any  particular  messuage,  the  owner 
or  occupier  thereof  shall  be  liable  to  pay  the  charges ;  the  first 
part  of  the  section  thus  including  service  pipes  generally,  and  the 
latter  part  alluding  to  the  particular  service  pipe  opposite  to  any 
particular  house.  In  the  first  part  of  the  section,  the  subject  is 
the  service  pipes  from  the  main  to  the  building  line  of  the  street, 
and  to  this  subject  the  words  *'  such  pipe ''  properly  refer. 

We  are  of  opinion  that,  under  the  circumstances  stated  in  this 
case,  it  is  necessary  that  the  plaintiffs  should  lay  the  service  pipe 
and  stopcock  from  the  main  pipe  to  the  building  line  of  the  street 
opposite  to  the  messuage  occupied  by  the  defendant,  before  they 
can  enforce  payment  by  him  of  the  sum  demanded. 

Judgment  for  the  defendant. 


Note. — In  a  ease  of  Chapman,  Appellant,  v.  Tooth,  Bespondent 
(one  of  the  actions  mentioned  ante,  p.  34),  in  which  there  was  an  appeal 
from  a  judgment  of  Gbesbon,  J.,  making  a  rule  absolute  for  a  new  trial 
on  the  grounds  of  misdirection  and  misreception  of  evidence ;  after 
the  Attorney- General  had  been  heard  for  the  appellant,  the  further 
hearing  of  the  argument  was  adjourned,  and  the  parties  subsequently 
came  to  a  compromise. 

VOL.  I.— Paet  4.  62 
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REGINA  V.  BAKER.  Jaw.  16,  18. 

Depositions  under  "  The  Justices  of  ike  Peace  Act,  1866,"  sees.  62  and  72— Certi- 

fieate  of  formality — When  made — Absence  of  witness  from  Colony — Difference 

of  English  and  New  Zealand  Acts. 

Depositions,  taken  under  the  62nd  section  of  "  The  Justices  of  the  Peace 
Act,  1866,"  were  separatelj  signed  by  the  witnesses  and  the  Resident  Magistrate, 
and  at  the  end  of  them  there  was  a  certificate  to  the  effect  that  the  requirements 
of  the  section  had  been  complied  with ;  but  the  certificate  was  not  written  till 
some  days  after. 

Held,  that  although  it  is  desirable  that  such  certificate  should  be  written  without 
delay,  the  Statute  does  not  require  it  to  be  done  at  once ;  and  therefore,  that  the 
deposition  in  question  8u£Bciently  purported  to  have  been  taken  according  to  the  Act. 

The  difference  between  the  II  and  12  Yict.  c.  42,  s.  17,  and  "  The  Justices  of  the 
Peace  Act,  1860,"  ss.  62  and  72,  pointed  out.;  per  Johnbtok,  J. 

Eridence  that  witnesses,  whose  depositions  were  taken  on  a  charge  of  an 
indictable  offence,  hare  left  the  Colony  as  ofiicers  in  a  ressel  of  war,  after  giving 
information  that  they  were  ordered  to  England,  is  sufficient  eridence  of  absence 
from  the  Colony,  to  make  their  depositions  admissible. 

Quare,  Whether  the  sufficiency  of  such  eyidence  is  a  proper  question  to  be 
reserved  for  the  Court  of  Appeal,  the  Act  providing  that  the  absence  is  to  be  proved 
to  the  satisfaction  of  the  Judge  at  the  trial. 

The  following  case  was  reserved  by  Johnston,  J.,  for  the  Court 
of  Appeal : — 

Case. 

The  prisoner  was  indicted  at  a  Circuit  Court  of  the  Supreme 
Court  held  before  me  at  Wellington,  on  Tuesday,  6th  December, 
1870,  for  forging  the  name  of  Rowley  Lambert,  as  the  indorsement, 
on  a  bill  of  exchange,  and  uttering  the  same,  knowing  such 
indorsement  to  be  forged. 

Izard  for  the  prosecution. 

Travers  for  the  prisoner. 

Izard,  in  opening  the  case  to  the  jury,  said  that  he  would  rely 
upon  the  depositions  of  Commodore  Lambert  and  Captain  Brown- 

VOL.  I.— Part  5.  1 
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1871        rigg,  taken  before  the   Resident  Magistrate,  in  order  to  prove 
Reoina      admissions  made  by  the  prisoner,  those  gentlemen  having  left  the 

V.         Colony  in  H.M.S.  "  Challenger/'     He  called 
BiKEB.  Ebenezer  Baker,  who  stated  as  follows:  ''I  am  clerk  to  the 

Resident  Magistrate  at  Wellington.  I  was  present  at  the  taking 
of  the  depositions  (against  the  prisoner)  of  Rowley  Lambert  and 
C.  J.  Brownrigg.  (Depositions  produced.)  These  are  the  deposi- 
tions.'' 

Izard  intimated  that  he  proposed  to  call  witnesses  to  prove 
that  the  persons  named  were  out  of  the  Colony. 

Travers  objected,  on  the  ground  that  the  depositions  did  not 
satisfy  the  requirements  of  "The  Justices  of  the  Peace  Act,  1866." 
It  appeared  that  the  deposition  of  each  witness  was  signed  by 
the  witness  and  by  the  Resident  Magistrate ;  and  at  the  end  of  the 
depositions  of  all  the  witnesses,  the  following  statement  was  also 
signed  by  the  Resident  Magistrate  : — 

The  foregoing  depositions  of  William  C^rge  Darnsford,  Rowlej  Lambert, 
Charles  James  Brownrigg,  William  Hazlewood,  and  Richard  Ephraim  Hewitt 
written  on  eight  sheets  of  paper,  numbered  respectiyely  from  one  to  eight,  and  bj 
me  now  fixed  together,  were  taken  upon  oath  before  me  on  the  16th  day  of  Septem- 
ber, A.D.  1870,  in  the  presence  of  the  said  Horace  Gkorge  Spenoer  Baker,  whose 
counsel,  William  Thomas  Locke  Trayers,  was  a£Porded  a  full  opportunity  to  crosa- 
examine  the  said  witnesses  ;  and  their  depositions  hare  been  read  orer  to  and  signed 
by  tlie  said  William  Gteorge  Darnsford,  Rowley  Lambert,  Charles  James  Brownrigg, 
William  Hazlewood,  and  Richard  Ephraim  Hewitt,  respectively. 

(Signed)        Jakes  C.  Ciuwfobd,  R.M. 

Travers  submitted  that,  although  by  the  52nd  section  of  "  The 
Justices  of  the  Peace  Act,  1866/'  the  signature  of  the  Magistrate 
at  the  bottom  of  all  the  depositions  is  enough,  here  each  separate 
deposition  also  is  signed  by  the  Magistrate.  If  the  52nd  section 
stood  by  itself,  the  depositions  might  be  formal ;  but  the  72nd 
section  says,  "  If  any  person  whose  deposition  shall  have  been 
taken  as  aforesaid  is  out  of  the  Colony,  or  dead,  or  so  ill  as  not 
to  be  able  to  travel,  then  if  such  deposition  purports  to  have  been 
taken  upon  oath  in  presence  of  the  person  so  accused,  and  with 
full  opportunity  afforded  to  the  person  so  accused,  or  his  counsel 
or  solicitor,  to  cross-examine  the  witness,  and  to  have  been  read 
over  and  signed  by  the  witness,  and  signed  by  the  Justice  before 
whom  the  same  purports  to  have  been  taken,  it  shall  be  lawful  to 
read  such  deposition  as  evidence  in  such  prosecution,  without 
further  proof  thereof,  unless  it  shall  be  proved  that  such  deposi- 
tion was  not,  in  fact,  signed  by  the  Justice  purporting  to  sign  the 
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same^  or  was  not  taken  in  manner  hereby  required."     He  cited  1871   ^ 

Casement  v.  Fulton  (5  Moore  P.C,   140)  to  show  that  the  word      Regina 
^'  such  ^'  must  refer  in  section  72  to  the  special  deposition  of  each  *'• 

witness.  He  also  cited  Reg.  v.  Richards  (4  F.  &  F.  860]  and  Reg.  v. 
France  (2  Moore  &  Rob.  207)^  which  show  that  the  last  signature 
was  sufficient  if  the  depositions  were  all  fixed  together  in  the  order  in 
which  they  appeared.  He  contended  that  the  memorandum  at  the 
foot  of  all  the  depositions  could  not  be  taken  to  refer  to  any  one 
particular  deposition ;  and  even  if  the  facts  of  the  reading  over  and 
the  signing  were  proved^  the  Statute  was  not  complied  with^  though 
it  dispensed  with  the  proof  required  by  the  English  Act. 

I  held  that^  primd  facie,  the  attestation  at  the  end  of  all  the 
depositions  showed  that  the  deposition  of  each  witness  had  been 
taken  according  to  this  Statute. 

Ebenezer  Baker  being  recalled  and  examined  by  Mr.  Travers, 
stated  further — that  the  certificate  at  the  end  of  the  depositions 
was  not  made  on  the  16th;  not  for  some  days  after  the  ex- 
amination. 

Travers  submitted  that  the  Statute  was  not  complied  with. 

I  said  that  I  had  great  doubt  whether  it  was  sufficient  to  add 
the  attestation  afterwards ;  but  that  I  should  not  exclude  the 
evidence  on  that  ground^  and  that^  if  necessary^  I  would  reserve 
the  point  for  the  Court  of  Appeal. 

The  following  evidence  was  then  given  in  order  to  prove  the 
absence  of  the  witnesses  from  the  Colony : — 

Michael  Monaghan  stated  :  *'  I  am  sergeant  of  police.  I  know 
Commodore  Rowley  Lambert.  I  saw  him  on  board  H.M.S. 
*  Challenger.'  That  ship  frequently  visited  this  port  of  late  years — 
for  the  last  two  or  three  years  at  any  rate.  I  know  Charles  James 
Brownrigg,  commander  of  that  vessel.  I  last  saw  those  gentle- 
men on  the  morning  of  the  18th  September,  on  board  the  '  Chal- 
lenger.' She  was  in  the  harbour.  She  was  weighing  anchor, 
and  had  steam  up.  I  spoke  to  the  Commodore  and  the  Com- 
mander on  the  previous  night,  on  the  subject,  at  the  Club.  Both 
the  Commodore  and  the  Commander  spoke  of  their  going  home 
to  England.  With  reference  to  this  case,  the  Commodore  told 
me  to  be  on  board  to  see  them  leaving ;  that  they  would  leave  at 
5  p.m.  punctually.  He  also  gave  me  two  letters  for  the  Inspector. 
They  were  sealed.  Mr.  Izard  opened  the  seal  in  my  presence 
yesterday.      {^Letters  A  and  B  produced  and  read,  informing  the 
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1871  Inspector  of  the  Police  that  the  witnesses  were  under  orders  from 
Re&ika  the  Lords  of  the  Admiralty  to  proceed  to  England.']  I  saw  these 
signatures  made  by  the  Commodore  and  Captain  Brownrigg.  I  saw 
the  ship  go  round  the  furthest  point.  I  have  not  seen  the  ship^  or 
the  Commodore^  or  Captain  Brownrigg  since.  I  saw  Commodore 
Stirling^  of  the  'Clio.'  I  was  present  when  the  prisoner  was 
examined  before  the  Resident  Magistrate.  Captain  Brownrigg 
spoke  about  their  being  away  when  the  Supreme  Court  sat.'' 

Alexander  Johnston,  M.D.  and  M.R.C.S.^  stated:  ''I  am  ac- 
quainted with  Dr.  McLaurin^  who  was  assistant-surgeon  of  H.M.S. 
'  Challenger.'  I  saw  him  last  the  day  before  the  '  Challenger'  left 
Wellington.  I  have  not  seen  him  since.  He  was  living  aboard  the 
ship^  and  held  the  appointment  of  assistant-surgeon  on  board  the 
ship.  I  received  a  letter  in  Dr.  McLaurin's  handwriting.  It 
purported  to  have  been  written  at  sea^  close  to  Northumberland 
Island^  Queensland^  dated  October  4th.  The  letter  came  in  an 
envelope.  I  have  lost  or  destroyed  it.  I  received  it  with  others. 
In  such  case  I  generally  throw  away  all  envelopes  but  one.  I 
noticed  it  had  a  Queensland  stamp.  I  have  seen  other  Queens- 
land stamps.     It  was  an  ordinary  Queensland  stamp." 

James  Coutts  Crawford  stated :  '^  I  am  Sheriff  and  Resident 
Magistrate.  I  was  about  eight  years  in  the  navy.  I  have  been 
in  the  Colonies  for  many  years.  I  have  kept  up  my  acquaintance 
with  the  navy.  I  have  been  at  home  a  considerable  time  and  have 
visited  officers  in  the  Mediterranean.  It  is  usual  for  a  ship  to  be 
in  commission  for  three  years^  near  home ;  but  in  distant  stations 
for  four  years.  I  think  the  '  Challenger '  was  fully  four  years 
on  the  station.  Commodore  Maguire  brought  her  out  about  four 
years  ago.  I  have  seen  Commodore  Stirling  lately  in  New  Zea- 
land^ I  saw  the  old  and  new  Commodore  together  at  a  ball.  It 
is  usual  for  a  new  Commodore  not  to  hoist  his  pennant  till  the 
other  one  leaves.  I  saw  the  '  Clio/  the  new  Commodore's  ship, 
towed  out  by  the  '  Galatea.'  The  Commodore  (Lambert)  acted 
as  if  he  intended  leaving  the  Colony.  The  ^  Challenger '  has  not 
returned  to  my  knowledge^  and  I  have  not  heard  of  her  since." 

Trovers  contended  that  there  should  be  some  proof  that  the 
witnesses  were  then  (at  the  time  of  the  trial)  abroad  beyond  the 
Colony^  and  that  there  should  be  some  attempt  to  discover  whether 
the  parties  were  then  in  the  Colony.  He  cited  Proctor  v.  Lainson 
(7C.  &P.  629). 
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Izard  cited^  contra^  Pitt  Tayhr,  sec.  441 ;   Fonscick  v.  Agar       1871 


Izardy  for  the  prosecution. 

The  questions  raised  in  this  case  are^  firsts  as  to  the  form  of  the 
depositions^  and  next  as  to  the  sufficiency  of  proof  of  the  absence 
of  the  witnesses  from  the  Colony.  The  first  question  divides 
itself  into  two— 

1.  Whether  the  memorandum  signed  by  the  Resident  Magis- 
trate at  the  foot  of  the  whole  of  the  depositions  can  be  taken  to 
apply  severally  to  the  deposition  of  each  witness  ? 

2.  Whether  the  depositions  were  admissible  under  the  Act^ 
it  appearing  that  the  final  attestation  was  not  written  on  the  same 
day  on  which  the  examination  took  place  ? 

It  is  submitted^  in  the  first  place^  that  the  general  words 
applying  to  all  the  depositions  are  applicable^  distributively^  to 
each  of  them. 

In  Reg,  v.  Young  and  Penny  (3  Car.  &  Ker.  106)^  the  depositions 
had  one  caption  mentioning  the  names  of  all  the  witnesses  and 
had  one  jurat  which  contained  all  the  names,  and  to  which  the 
signature  of  the  magistrate  was  attached^  and  each  witness  signed 


Baksb. 


(6  Esp.  682)  ;  fVard  v.  JVells  (1  Taunt.  461)  ;    Varicas  v.  French     Bboina 
(2  C.   &  K.  1008).      I   said  there  was  enough  to  satisfy  me      _  ^' 
judicially  that  the  witnesses  were  out  of  the  Colony,   and  held 
that  there  was  sufficient  foundation  laid  for  the  admission  of  the 
depositions ;  but  I  said  I  might  reserve  this  point,  if  necessary, 
along  with  the  other,  relating   to  the  form  of  the  depositions. 

The  case  for  the  prosecution  was  continued,  and  the  deposi- 
tions of  Rowley  Lambert  and  Charles  James  Brownrigg  were 
read.  {They  contained  admissions  made  by  the  prisoner  respecting 
the  transaction  in  question.) 

TYavers  declined  addressing  the  jury  on  behalf  of  the  prisoner, 
and  he  was  accordingly  found  guilty. 

I  reserved  the  question  whether  the  contents  of  the  admitted 
depositions  were  inadmissible — first,  on  the  ground  of  the  irre- 
gularity in  form  under  the  Statute ;  and  secondly,  on  the  ground 
of  insufficient  proof  of  absence. 

The  question  for  the  Court  is — ^whether  the  conviction  of  the 
prisoner  can  be  supported. 

Alexander  J.  Johnston, 

Wellington,  4th  January,  1871. 
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18^1  his  own  deposition.  This  was  held  to  be  correct,  as  the  English 
BsaiNA  Act  says  the  depositions  are  to  be  signed  by  the  '' witnesses 
respectively/'  but  does  not  say  they  are  respectively  to  be  signed 
by  the  Justice. 

Reg.  y.  Osborne  (8  Car.  &  Payne,  113)  was  a  decision  to  the 
same  effect,  before  the  passing  of  Jervis's  Act. 

There  is,  no  doubt,  an  expression  of  Cockbum,  C.J.,  to  the 
contrary  in  Reg.  v.  Richards  (4  F.  &  F.  860),  but  the  general 
practice  has  been  at  variance  with  that  opinion. 

The  certificate  of  the  Magistrate  is  in  the  form  given  in  the 
Schedule  of  ''  The  Justices  of  the  Peace  Act,  1866.'' 

As  to  the  second  question,  relating  to  the  sufficiency  of  the 
certificate,  the  Act  is  silent  with  respect  to  the  time  at  which  the 
Magistrate  must  attest  the  depositions.  Whatever  was  required 
by  the  52nd  section  of  the  Act  must  be  done  before  commitment ; 
but  as  regards  the  72nd  section,  if  the  depositions  produced  at  the 
trial  purport  to  have  complied  with  the  Act,  it  is  not  necessary  to 
show  at  what  time  the  Magistrate's  signature  was  attached  to  the 
certificate. 

As  to  the  sufficiency  of  proof  of  the  absence  of  the  witnesses 
from  the  Colony,  the  only  point  which  seems  now  open  is  whether 
it  appears  that  all  reasonable  inquiries  have  been  made  in  order  to 
ascertain  that  they  were  not  in  the  Colony  at  the  time  of  the  trial. 
There  was  ample  evidence  of  their  having  left  this  port  in  a  vessel 
of  war;  and  there  was  evidence  of  the  receipt,  aftei*wards,  in  the 
ordinary  course  of  the  Post  Office,  of  a  letter  from  a  foreign  place 
from  one  of  the  officers  of  the  vessel. 

In  Ward  v.  fVells  (1  Taunt.  461),  it  was  held  that  where  an 
attesting  witness  had  set  out  to  leave  the  kingdom,  his  absence 
was  sufficiently  accounted  for,  even  though  it  appeared  that  in 
fact  his  vessel  had  been  beaten  back  into  an  English  port  just  at 
the  time  of  the  trial. 

Fonsick  v.  Agar  (6  Esp.  92),  and  Varicas  v.  French  (2  Car.  & 
Ker.  1008),  are  to  the  same  effect. 

It  seems  at  least  doubtful  whether  this  is  a  question  proper  for 
the  decision  of  the  Court  of  Appeal.  It  is  a  matter  of  fact  to  be 
determined  by  the  Judge  at  the  trial  according  to  his  discretion. 

[Johnston,  J. — The  ground  on  which  I  considered  that  the 
absence  of  the  witnesses  was  sufficiently  proved  was  this  :  that 
the  evidence   showed  they  had   left  the  Colony  in   a    ship   not 
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belonging  to  the  Colony^  and  that  the  continuance  of  their 
absence  must  be  presumed  till  some  eyidence  should  be  given  to 
the  contrary.] 

TraverSy  for  the  prisoner. 

It  must  be  admitted^  as  regards  the  sufficiency  of  the  eyidence 
of  absence  of  the  witnesses,  that  the  matter  was  within  the  discre- 
tion of  the  Judge,  and  that  he  has  exercised  his  discretion.  The 
Act  of  1866  uses  the  language,  ^'  if  it  shall  be  proved  to  the  satis- 
faction of  the  Judge.''  But  it  is  submitted  that  the  depositions 
were  not  taken  in  accordance  with  the  Statutes.  The  certificate 
by  which  the  depositions  purport  to  have  been  taken  according  to 
the  Statute,  was  not  made  till  after  the  functions  of  the  Magistrate 
had  ceased,  and  from  memory.  The  depositions  should  have  been 
complete  before  the  committal.  It  is  submitted  that  after  the 
commitment  the  Justice  had  no  power  to  act  in  the  matter.  If  it 
had  been  added  at  the  time  of  commitment,  no  doubt  it  would 
have  made  the  depositions  admissible.  In  New  Zealand,  the 
depositions  themselves  must  purport  to  have  been  duly  taken,  and 
substantive  evidence  cannot,  as  in  England,  be  given  to  prove  that 
they  were  so  taken.  Here,  the  certificate  is  really  a  superaddition 
to  the  depositions  of  a  certificate  giving  evidence  of  previous  facts 
connected  with  the  taking  of  them. 

Izard,  in  reply. 

Cur.  adv.  vult. 


1871 


Bboika 
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Arney,  C.  J.  (18th  January). — In  this  case  the  contents  of  the 
depositions  of  two  witnesses  who  were  alleged  to  be  absent  from 
the  Colony  at  the  time  of  the  trial,  were  admitted  and  read  in 
evidence  against  the  prisoner,  and  he  was  thereupon  convicted ; 
but  the  learned  Judge  reserved  the  question  whether  the  contents 
of  the  admitted  depositions  were  inadmissible,  Ist,  on  the  ground 
of  irregularity  in  form  under  the  Statute;  2nd,  on  the  ground  of 
insufficient  proof  that  the  witnesses  were  absent  at  the  time  of  the 
trial. 

The  second  objection  was  not  much  insisted  upon  in  argument 
before  us,  and  there  was,  I  think,  ample  evidence  that  the  witnesses 
whose  depositions  were  read  had  left  the  Colony  before  the  trial, 
and  had  not  returned.  But  on  the  first  ground  of  objection  some 
doubt  arose  from  the  fact  that  the  usual  statement  of  the  com- 
mitting Magistrate, certifying,  in  the  form  prescribed  by  the  Statute, 
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1871        that  the  depositions  at  the  foot  of  which  it  was  written  had  been 

BsoiNA      taken  in  conformity  with  the  Statute^  was  not  made  by  him  on  the 
day  of  the  committal^  nor  for  some  days  after  the  examination. 

I  am,  however,  of  opinion  that  the  learned  Judge  rightly 
admitted  these  depositions,  and  that  this  conviction  must  be 
affirmed. 

The  52nd  section  of  "  The  Justices  of  the  Peace  Act,  1866,'' 
prescribes  the  formalities  which  must  be  satisfied  in  the  taking  of 
depositions  by  the  Justices  before  committal  of  the  accused  person 
for  trial.  The  72nd  section  in  effect  provides,  that  if  any  person 
whose  deposition  shall  have  been  so  taken  is  (viz.,  at  the  time  of 
the  trial)  out  of  the  Colony,  then,  if  such  deposition  purports  to 
have  been  taken  in  conformity  with  the  52nd  section,  it  shall  be 
lawful  to  read  such  deposition  as  evidence  in  the  prosecution, 
without  further  proof  thereof,  unless  it  shall  be  proved  that  such 
deposition  was  not,  in  fact,  signed  by  the  Justice  purporting  to 
sign  the  same,  or  was  not  taken  in  the  manner  by  the  Statute 
required. 

In  the  present  case,  the  depositions,  when  produced  at  the  trial, 
did  purport  on  the  face  of  them  to  fulfil  the  requirements  of  the 
52nd  section,  and  were  primd  facie  admissible  in  evidence  under 
the  72nd  section.  Then,  was  it  proved  that  they  were  not  in  fact 
taken  in  the  manner  by  the  Act  required  ?  It  appears  from  the 
case  reserved  that  the  deposition  of  each  witness  was  separately 
signed  by  the  committing  Magistrate,  and  the  depositions  them- 
selves show  that  they  must  have  been  so  signed  by  the  Magistrate 
at  the  time  when  they  were  respectively  taken  and  signed  by  each 
witness,  consecutively,  himself;  while  it  was  not  proved  that  the 
depositions  were  not  read  over  to  the  witnesses,  or  that  the  accused 
had  not  that  opportunity  for  cross-examination  which  is  certified 
by  the  Magistrate's  statement. 

Whatever  weight,  therefore,  might  otherwise  have  been  due  to 
the  objection  that  the  certificate  at  the  foot  of  the  depositions  was 
not  made  until  after  the  committal  of  the  prisoner  for  trial,  I 
think  that  these  depositions  were  so  taken  as  not  only  to  warrant 
the  committal  of  the  prisoner,  but  also  to  render  the  depositions 
themselves  admissible  in  evidence  under  the  72nd  section  of  the 
Act. 

Richmond,  J. — I  entirely  concur  in  the  judgment  which  has 
just  been  delivered  by  the  learned  Chief-Justice.      My  opinion  of 
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the  52nd  section  is,  that  it  requires  that  the  depositions  shall  be  ^^^^ 
signed  by  the  Magistrate  at  the  time  of  taking  them ;  and  these  Rkoi»a 
depositions  were  so  signed.  The  72nd  section  requires  that  the  Bakbb. 
several  formalities  required  by  the  52nd  section  shall  purport  to 
have  been  complied  with  :  and  the  present  depositions  do  purport 
to  have  been  so  taken.  More  than  that,  they  were  actually  so 
taken,  and  the  matter  in  which  it  is  alleged  that  there  has  been  an 
informality  is  not  any  one  of  the  matters  prescribed  by  the  52nd 
section.  Nowhere  in  the  Statute  can  I  find  a  provision  requiring 
the  Magistrate,  as  a  contemporaneous  act,  to  certify  the  perform- 
ance of  the  formalities  prescribed  by  that  section.  I  think  it  is 
a  proper  practice  that  the  certificate  shall  not  be  delayed  beyond 
what  is  positively  necessary,  and  in  my  opinion  it  ought  to  be  a 
contemporaneous  certificate ;  but  there  is  nothing  in  the  Statute 
making  that  absolutely  necessary  to  the  proof  of  the  depositions  ; 
and  as  in  this  case  it  is  not  shown  that  any  of  the  requirements  of 
the  52nd  section  were  neglected,  I  entirely  concur  that  the  con- 
viction should  be  affirmed. 

Upon  the  question  of  the  proof  of  absence  of  the  witnesses 
from  the  Colony,  it  is  unnecessary  to  say  anything,  as  Mr.  Travers 
has  abandoned  it. 

Chapman,  J. — The  question  here  is  reduced  simply  to  a  question 
of  time — whether  the  certificate,  as  it  is  called,  having  been  drawn 
up  and  signed  by  the  Magistrate  after  committal,  is  suflScient  or 
not.  From  the  first  view  I  took  of  this  case,  I  thought  the  two 
sections  referred  to  were  entirely  separable  from  each  other.  It 
appears  upon  the  face  of  the  depositions  themselves  that  all  that  is 
required  by  the  52nd  section  of  the  Statute  has  been  complied 
with :  therefore  the  proceedings  before  the  Magistrate,  followed  by 
the  committal,  were  completed.  Looking  at  the  72nd  section,  I  can 
only  regard  it  as  an  expedient  to  make  the  depositions  readable  as 
evidence  against  a  prisoner  in  the  event  of  the  absence  of  the 
witness.  That  event  has  occurred ;  but  there  is  nothing  in  the 
section  to  prescribe  that  the  certificate  shall  be  given  at  the  same 
time  that  the  committal  takes  place,  or  even  immediately  after  the 
committal.  If  the  Statute  had  contained  words  requiring  the 
Magistrate  to  make  that  certificate  immediately  after  the  proceed- 
ings closed,  even  then  a  reasonable  time  must  be  given,  and  it 
seems  to  me  that  it  is  better  that  a  certificate  of  this  description, 

VOL.  I.— Pakt  6.  2 
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1^71  though  a  mere  form,  should  be  drawn  up  by  the  clerk  after  the 
Reoina  confusion  and  hurry  of  the  Court  is  over,  than  while  that  confasion 
Bakbb.  ^  g^i^g  o^*  I  quite  concur  in  the  observations  of  the  learned 
Chief-Justice  and  my  brother  Richmond,  that  no  unreasonable 
delay  should  take  place,  because  the  matters  affirmed  in  the 
certificate  are  fresher  in  the  recollection  of  the  Magistrate  the 
earlier  the  period  he  adopts  for  making  the  certificate ;  but  there  is 
nothing  in  the  Statute  which  limits  the  time,  and  therefore  the 
conviction  must  be  sustained. 

Johnston,  J. — I  entirely  concur  with  the  other  members  of 
the  Court.  I  am  glad  that  the  matter  has  been  reserved,  because 
the  question  is  one  of  considerable  practical  importance.  This  is 
indeed,  so  far  as  1  know,  the  first  decision  upon  those  provisions  of 
the  New  Zealand  Statute  on  this  subject  which  difibr  from  the  pro- 
visions of  the  English  Statute  commonly  known  as  "  Jervis'  Act.*'  I 
will  call  attention  for  a  moment  to  the  points  in  which  they  differ. 
By  the  17th  section  of  the  11  and  12  Victoria,  c.  42,  it  was  enacted 
that  the  depositions  before  commitment,  or  holding  to  bail,  should 
be  taken  in  the  particular  manner  specified  in  the  first  portion  of  that 
section.  Then  the  section  went  on  to  provide  that  if  the  deposi- 
tions so  taken  should  purport  to  be  signed  by  the  magistrate^  and 
if  they  should  be  proved  to  have  been  taken  in  every  respect  in 
accordance  with  the  first  part  of  the  section^  and  if  a  witness  should 
be  deadj  or  too  ill  to  travel,  then  his  deposition  might  be  read  as 
evidence  at  the  trial.  Now  this  section,  like  others  of  Sir  J, 
Jervis'  Act,  was  very  much  criticised,  and  especially  by  Mr.  Pitt 
Taylor  (in  his  work  on  Evidence),  who  showed  how  it  failed  to 
carry  out  its  object  and  intention.  The  idea  was  to  make  the 
depositions,  from  the  solemnity  of  the  manner  in  which  they  were 
taken,  primd  facie  evidence  of  all  they  stated ;  among  other 
things,  of  the  genuineness  of  the  handwriting  of  the  persons  by 
whom  they  were  signed.  But  this  object  was  to  a  great  extent 
frustrated  ;  for  in  order  to  make  the  depositions  admissible,  it  was 
necessary  to  call  witnesses  to  prove  that  all  the  matters  directed  by 
the  earlier  part  of  the  section  had  been  actually  fulfilled,  with  the 
exception  of  the  signature  by  the  magistrate. 

This  was,  if  I  may  so  call  it,  a  ceremonial  or  formal  objection 
to  the  Act ;  but  besides  this,  there  was  a  far  more  substantial 
objection  to  the  sufficiency  and  comprehensiveness  of  the  clause  in 
Sir  J.  Jervis'  Act,  inasmuch  as  no  provision  was  made  for  the  case 
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of  persons  who  had  left  the  country  between  the  examination  and  __  ^^71 
the  trial.     The  common  law  provided  for  cases  in  which  witnesses      Rkoina 
were  absent  through  the  procurement  of  the  party  charged ;  but      baker. 
beyond  that,  there  was  no  power  in  criminal  cases  in  England — 
and,  as  far  as  I  know,  there  is  no  such  power  to  the  present  day — 
to  use  in  evidence  the  written  depositions  of  persons   who  are 
absent  beyond  the  jurisdiction  of  the  Coui-t  at  the  time  of  the 
trial. 

In  order  to  get  rid  of  the  first  or  formal  objection,  the  New 
Zealand  Statute  introduced  a  provision  whereby,  instead  of  giving 
proof  of  all  the  details,  it  is  made  sufficient  that  on  the  face  of  the 
depositions  themselves  they  should  represent  that  the  matters 
required  had  been  complied  with.  In  the  next  place,  as  regards 
the  more  material  objection,  the  New  Zealand  Statute  added  the 
words  "  if  the  witness  is  out  of  the  Colony/'  Now,  that  being 
so,  the  document  purporting  to  have  been  so  drawn  up  becomes 
evidence,  unless  it  be  proved  that  the  requirements  of  the  52nd 
section  had  not  been  complied  with.  What  we  have  to  examine 
here,  therefore,  is  whether  the  document  does  purport  to  have  been 
drawn  up  according  to  the  52nd  section  ;  and  secondly,  if  it  does  so 
purport,  whether  any  portion  of  that  which  it  purports  to  be  true 
is  proved  not  to  be  true.  I  have  had  some  difficulty  myself  in 
coming  to  the  conclusion  at  which  I  have  ultimately  arrived, 
namely,  that  the  requirements  of  the  Act  do  purport,  on  the  face 
of  the  depositions  J  to  have  been  complied  with — ^and  for  this  reason  : 
Inasmuch  as  each  deposition  is  signed  by  the  Magistrate  and 
witness,  and  is  complete  in  itself;  when  the  whole  of  the  series  of 
depositions  were  collected  together,  the  document  which  is  called 
collectively  ^^  the  depositions  "  was  already  complete,  and  sufficient 
to  justify  committal  or  holding  to  bail ;  and  anything  added  to  them 
afterwards  was  a  mere  addition,  and  could  not  with  propriety  be 
deemed  to  be  part  of  the  depositions.  That  was  a  matter  about 
which  I  had  some  doubt ;  but  considering  that  this  body  of  papers, 
united  together  in  the  way  described  by  the  certificate,  is  formally 
returned  into  Court  as  *'  the  depositions,'^  I  cannot  help  admitting 
that  the  certificate  has  been  made  a  portion  of  the  depositions,  and 
that  they  do  purport  to  have  been  taken  in  the  way  required  by 
the  52nd  and  72nd  sections.  Indeed,  if  we  were  to  go  minutely 
into  the  matter,  this  particular  case  is  rather  strong,  because  the 
certificate  at  the  end  is  on  the  same  sheet  of  paper  as  the  signature 
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1871        of  the  last  witness  and  the  Magistrate,  and  cannot  therefore  be 

BiaiNA      looked  on  as  an  added  piece  of  paper. 

Bakeb.  ^^^  question  of  time  has  been  dealt  with  by  each  of  the  learned 

Judges^  and  I  think  we  all  agree  that  no  advantage  should  be  taken 
of  the  decision  of  the  Court  to  induce  laxity  on  the  part  of  magis- 
trates and  their  clerks.  For  if  magistrates  should  deem  they 
would  be  safe  in  adding  the  certificate  at  any  time,  and  need  not 
do  so  at  once,  they  might  be  placed  in  this  great  difficulty,  that  at 
the  trial  they  might  be  called  upon  to  give  evidence  as  to  the 
details  of  the  taking  of  the  depositions;  and  if  in  the  course  of 
cross-examination  they  should  fail  to  recall  those  details,  and  the 
case  should  break  down,  there  would  be  a  great  misfeasance  on 
their  part.  Magistrates  should  not  therefore  postpone,  at  all 
events  beyond  a  very  short  period,  the  adding  of  a  certificate  to 
any  matter  which  may  be  necessary  to  make  it  useful  afterwards. 
My  own  strong  impression  is,  that  the  policy  of  the  law  in  regard 
to  these  matters,  and  especially  to  formal  and  ceremonial  acts,  is 
that  the  whole  thing  should  be  one  consecutive  course  of  action  by 
the  parties  engaged,  and  should  be  done  in  the  presence  of  the 
prisoner  or  those  representing  him.  I  understand  that  my  learned 
brethren  fully  concur  with  me  in  this,  that  had  the  Magistrate's 
signature  not  been  attached  to  each  separate  deposition,  showing 
that  it  was  sworn  to  at  the  time  it  was  taken,  and  that  the  signature 
was  attached  at  the  same  time,  the  depositions  could  not  have  been 
invoked  in  the  absence  of  an  individual  witness,  and  no  subsequent 
signature  by  the  Magistrate,  or  general  allegation  or  certificate, 
would  have  been  sufficient  to  render  those  depositions  admissible. 

Conviction  affirmed. 
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MIXIFIE  ±viD  Othbbs  (Devibbsb  &o.  uxdeb  the  Will  op  Johk  Mini  fib,)  1871 

V.  J.  Gt.  HALL.  Jan.y  19,  25. 

WilU^Ad  1  and  2   Vict,  c.  26,  *.  2Z— Specific  Bequest  of  Leasehold— Freehold 

acquired  afterwards — Application  of  Act. 

J.  M.  bj  his  will  bequeathed  all  his  leasehold  property,  situate  at  to  his  daughter 
J.  H.,  wife  of  J.  Q-.  H.  He  afterwards  purchased  the  reyersion  in  fee  of  the  pro- 
perty, and  subsequently  demised  it  to  J.  G-.  H.,  his  son-in*law,  with  a  purchasing 
clause.     At  the  testator's  death  J.  G-.  H.  had  not  exercised  the  option  to  purchase. 

Heldf  that  the  bequest  to  J.  H.,  his  daughter,  was  not  adeemed  by  the  subsequent 
purchase,  and  that  the  case  came  within  the  provision  of  the  2drd  section  of  the  Wills 
Act,  1  Vict.  c.  26,  and  that  the  freehold  passed  to  J.  H.,  subject  to  be  diyested  on 
the  exercise  by  her  husband  of  his  right  of  purchase. 

This  was  a  special  case  stated  without  pleadings  by  consent.  The 
case  set  forth  that  in  the  month  of  November^  1862^  John  Minifie 
made  his  will^  whereby  after  certain  specific  devises  and  bequests, 
he  made  the  following  disposition :  '^  I  give  and  bequeath  aU  my 
leasehold  property  situate  on  Lambton  Quay,  and  whereon  I  am 
now  carrying  on  my  trade  as  plumber  and  glazier,  to  my  daughter 
Jessie,  the  wife  of  John  George  Hall.^^  In  the  month  of  August, 
1865,  the  testator  purchased  the  reversion  in  fee-simple  of  the 
property  comprised  in  this  bequest,  and  the  same  was  conveyed  to 
him  in  the  month  of  February,  1866.  In  December,  1866,  the 
testator  demised  the  premises  to  his  son-in-law  the  said  John 
George  Hall,  with  a  right  of  purchasing  the  freehold.  This  right 
of  purchase  has  not  been  exercised,  but  appears  to  be  still  subsist- 
ing. The  question  for  the  opinion  of  the  Court  is,  whether  the 
gift  to  Jessie  Hall  takes  effect  upon  the  freehold  estate  in  the 
premises  vested  in  the  testator  at  the  time  of  his  decease,  or 
whether,  by  the  transactions  subsequent  to  the  making  of  the 
testator^s  will,  the  bequest  to  Jessie  Hall  has  been  adeemed  or 
rendered  inoperative.* 

The  Attorney-General  and  Quick,  for  the  plaintiff.  It  is  no 
doubt  true  that  the  authority  of  the  modern  cases  is  to  the  effect 
that  the  specific  bequest  to  Jessie  Hall  of  the  leasehold  estate 
carries  with  it  the  freehold  acquired  in  the  same  land  after  the  date 
of  the  will.  The  acquiring  of  the  freehold  after  the  making  of  the 
will  is  to  be  taken  as  an  "  act  done,''  within  the  provisions  of  the 
23rd  section  of  the  Wills  Act  (1  Vict.  c.  26),  which  enacts  that  no 
conveyance  or  other  act,  made  or  done  subsequently  to  the  exe- 
cution of  a  will  of  or  relating  to  any  real  or  personal  estate  herein 

*  This  concise  statement  of  the  case  is  taken  from  the  Judgment  of  the  Court, 
see  post  J  p.  423. 
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^^"^^  comprised^  except  an  act  by  which  such  will  shall  be  revoked  as 
MnnpiE  aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to 
Hall.  ^Vich  estate  or  interest  in  such  real  or  personal  estate  as  the 
testator  shall  have  power  to  dispose  of  by  will  at  the  time  of 
his  death."  In  Co3P  v.  Bennett  (L.  R.  6  Eq.  422),  GifFard,  V.C., 
held  that  where  a  testator  had  bequeathed  house  property  held  on 
lease  and  described  as  leasehold,  to  trustees,  and  after  the  date  of 
the  will  he  purchased  the  reversion  of  the  leaseholds  and  took  a  con- 
veyance of  them  in  fee,  the  freehold  interest  passed  to  the  trustees. 
In  that  case  reference  was  made  to  a  case  of  Struthers  v.  Struthers 
(5  W.  R.  809),  which  was  still  stronger.  There  the  testator  be- 
queathed certain  leaseholds  for  the  residues  of  the  terms,  which 
should  be  unexpired  at  his  death,  and  acquired  an  estate  in  fee  in 
the  same  property  afterwards,  and  it  was  held  that  the  case 
came  within  the  Statute,  and  the  fee  went  to  the 

The  case  of  Emus  v.  Smith  (2  De  Gex  &  Smale,  722)  is  more 
in  favour  of  the  plaintiflF,  where  it  was  held  that  an  after  acquired 
freehold  in  certain  land  did  not  pass  under  a  will  which  be- 
queathed certain  property  with  which  that  land  was  mixed  up, 
and  excepted  the  leasehold. 

This  case  is  to  be  distinguished  from  the  first  mentioned  cases, 
because  there  was  a  contract  of  sale  entered  into  after  the  freehold 
was  acquired.  That  amounted  to  an  ademption  of  the  legacy. 
The  Wills  Act  may  create  a  primd  facie  presumption  that  a 
testator,  letting  a  freehold  after  the  will,  may  have  intended  to  sub- 
stitute freehold  for  leasehold.  But  in  this  case  he  has  done  some- 
thing inconsistent  with  such  a  presumption,  by  giving  the  husband 
of  the  legatee  a  lease  with  a  purchasing  clause.  If  Hall  had 
purchased,  the  bequest  to  his  wife  would  have  been  defeated. 

In  Weeding  v.  Weeding  (30  L.  J.  Chan.  680),  it  was  held  that 
a  specific  devise  is  revoked  by  a  subsequent  contract  to  sell  at  the 
option  of  the  purchaser,  though  the  option  be  not  exercised  until 
after  the  testator^s  death. 

In  Roper  and  White  on  Legacies,  chap.  v.  sec.  1  (p.  329),  it 
is  laid  down,  with  regard  to  the  ademption  of  specific  legacies,  as 
follows :  '*  In  order  to  complete  the  title  of  the  specific  legatee  to 
the  thing  given,  it  must  be  in  such  condition,  at  the  testator's 
death,  as  described  in  the  will.^'  .  .  .  "The  word  ademption, 
when  applied  to  specific  legacies  of  stock  or  of  money,  or  securities 
for  money,  must  be  considered  as  synonymous  with  the  word  ''  ex- 
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tinction/'     It  must  lie  admitted  that  although  the  word  now  in        1871 
the  will  is  ''  bequeath/'  that  would  not  be  sufiSeient  to  prevent  the     Mikipie 
freehold  from  passing.  hIix. 

TraverSy  for  the  defendant. 

The  legatee  of  the  leasehold  is  entitled  to  the  after  acquired 
freehold. 

The  testator  has  not  made  any  conversion  of  the  subject 
of  the  bequest.  There  has  only  been  a  possibility  of  a  con- 
version. The  estate  was  only  subject  to  being  divested.  The 
rents  go  to  the  devisee.  In  the  case  of  Miles  v.  Miles,  more  recent 
than  Ennis  v.  Smith,  there  was  a  devise  of  "  my  messuage^  partly 
freehold  and  partly  leasehold/'  and  the  testator  afterwards  acquired 
the  freehold^  it  was  held  that  the  whole  of  the  messuage  passed  by 
the  devise.  Goodlad  v.  Burnett  (I  K.  &  J.  341)  was  to  the  same 
eflFect,  Wood,  V.C,  saying  there  that  "  when  a  bequest  is  of  that 
which  may  be  increased  or  diminished,  then,  I  apprehend,  the 
Wills  Act  requires  something  more  on  the  face  of  the  will  for  the 
purpose  of  indicating  such  '  contrary  intention '  than  the  mere 
circumstance  that  the  subject  of  the  bequest  is  designated  by  the 
pronoun  '  my.'  "  Here  the  fee-simple  must  pass  by  the  devise, 
there  being  no  contrary  intention  apparent  on  the  face  of  the  will. 
If  there  had  been  no  subsequent  contract  with  Hall,  there  can  be  no 
doubt  that  the  freehold  would  have  passed. 

In  the  case  of  Weeding  v.  Weeding,  the  option  to  purchase  had 
been  exercised.  The  contract  for  sale  does  not  operate  as  a  con- 
version till  the  option  is  exercised.  The  legatee,  Mrs.  Hall,  for 
these  reasons,  craves  a  declaration  by  the  Court  that  she  is  entitled 

to  the  freehold. 

Cur.  adv.  vuU. 

Abney,  C.J.  (28th  January),  delivered  the  judgment  of  the 
Court.* 

The  Court  will  now  give  judgment  on  the  case  as  stated  and 
argued  before  it,  although  we  have  ascertained  since  the  argu- 
ment, that  since  the  statement  of  the  case  the  lease  from  the  tes- 
tator to  Mr.  Hall  has  expired,  without  the  exercise  by  Hall  of 
his  option  to  purchase. 

[The  Chief  Justice  read  the  concise  statement  of  the  case  as 
above,  and  proceeded  c"]  There  appears  to  be  clear  authority  for 
holding  that  the  alteration  in  the  testator's  estate,  by  the  purchase 

*  Arney,  C.Jm  Johnston,  J.,  Greeson,  J.,  Kicbmond,  J.,  and  Ward,  J. 
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^^^^  of  the  fee-simple^  had  not  the  eflFect  of  revoking  or  uuIlifyiDg  the 
MiNiFiB  gift  to  Jessie  Hall^  and  that^  notwithstanding  such  alteration^  the 
Hall.  ^^ft,  by  virtue  of  the  23rd  section  of  the  Wills  Act,  would  take 
effect  upon  the  testator's  new  estate  in  the  property.  The  latest 
case  on  the  subject,  to  which  we  have  been  referred,  is  that  of 
Cox  v.  Bennett  (L.  R.  6  Equity,  422).  In  that  case  the  be- 
quest was  of  "  all  those  thirty-one  messuages  known  as  Nos.  1 
to  31  inclusive,  in  Tomlin's  Grove,  Bow  Road  aforesaid,  and  all 
in  the  parish  of  Bromley,  St.  Leonard's,  and  held  by  me  under 
two  separate  leases  from  the  Blackwall  Railway  Company.''  After 
the  date  and  making  of  his  will,  the  testator  purchased  the  rever- 
sion, and  took  a  conveyance  from  the  Railway  Company  to  himself 
in  fee-simple  of  the  messuages.  Vice-Chancellor  Sir  G.  M.  Giffard 
held  the  case  to  be  within  the  23rd  section  of  the  Wills  Act, 
observing  that  "  the  mere  method  which  the  testator  adopts  of 
describing  his  property  is  not  equivalent  to  saying,  I  give  the 
leasehold  interests  and  nothing  else."  We  think  that  the  terms  of 
the  present  bequest  are  substantially  undistinguishable  from  those 
of  the  bequest  in  Cox  v.  Bennett.  The  adjective  ''leasehold," 
we  regard  as  merely  descriptive  of  the  property  on  Lambton  Quay, 
not  as  indicative  of  an  intention  to  limit  the  gift  to  the  leasehold 
interest.  The  language  of  the  will,  in  the  earlier  case  of  Struthers 
V.  Struthers,  before  Vice-Chancellor  Kindersley  (5  Weekly  Re- 
porter, 809),  may  be  thought  to  have  been  more  capable  of  an 
interpretation  restricting  the  gift  to  a  leasehold  interest,  and  ex- 
cluding the  possibility  of  its  expansion  to  a  devise  of  the  fee. 
There  the  gift  was  to  trustees  of  four  specified  messuages,  '^  to 
hold  the  same  premises  with  the  appurtenances  for  all  the  residue 
which  should  be  to  come  and  unexpired  of  the  several  terms 
of  years  for  which  the  same  respectively  should  be  held  by  him  at 
the  time  of  his  death."  Yet  it  was  held  that  the  case  was  within 
the  23rd  section,  and  that  the  gift  operated  on  the  subsequently 
acquired  fee-simple.  The  case  of  Emus  v.  Smith  (2  De  Gex 
and  Smale,  722),  is  not  really  in  conflict  with  these  decisions.  In 
that  case  there  was  a  devise  of  '^  all  that  my  freehold  estate  at  or 
near  Brickhouse  Lane,  which  I  purchased  of  Mr.  Brooks,  with 
the  appurtenances."  Vice-Chancellor  Knight  Bruce  held  that  the 
gift  being  one  expressly  of  a  freehold  property,  did  not  originally 
comprise  a  small  leasehold  mixed  with  the  freehold,  and  bought 
with  it  from  the  same  vendor.     Subsequently  to  the  date  and  also 
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to  the  last  republication  of  his  will,  the  testator  acquired  the  fee  ^^^^ 
of  the  leasehold  piece.  The  Vice-Chancellor  held  that  it  did  not  Minifib 
pass  under  the  devise  of  the  Brickhouse  Lane  Estate.  The  case,  it  hIix. 
will  be  observed,  in  the  view  taken  of  it  by  the  Vice-Chancellor, 
was  entirely  different  from  the  present  case,  inasmuch  as  the 
small  piece  of  land  held  by  lease  was  not  originally  included  in 
the  devise.  The  testator  having  declared  no  intent  respecting 
this  piece  of  land  in  favour  of  the  devisee,  a  new  meaning  expres- 
sive of  such  intent  was  not  to  be  given  to  the  words  of  the  will 
in  consequence  of  the  subsequent  acquisition  by  the  testator  of 
the  fee-simple.  The  case,  it  will  be  seen,  was  on  the  construction 
not  of  section  28  of  the  Wills  Act,  but  of  section  24 ;  and  the  ques- 
tion raised  was  not  as  to  the  effect  of  an  alteration  of  the  testator's 
estate  in  property  originally  comprised  in  a  bequest,  but  as  to  the 
effect  of  a  subsequent  event,  viz.,  the  purchase  of  the  reversion,  in 
bringing  within  the  scope  of  a  devise  property  which  it  did  not 
originally  include. 

So  far,  then,  our  conclusion  is  in  favour  of  the  defendant,  but 
we  have  still  to  consider  the  effect  of  the  option  to  purchase  which 
has  been  given  by  the  testator  to  Mr.  Hall.  It  appears  to  be 
settled,  by  at  all  events  a  preponderance  of  authority,  that  the 
effect  of  the  exercise  of  such  an  option  given  to  a  stranger  by  the 
testator,  after  the  date  of  his  will,  is  to  convert  the  property  into 
money,  as  between  the  specific  legatee  or  devisee  and  the  persons 
entitled  to  the  residuary  personal  estate.  Supposing  that  the 
option  is  not  exercised  until  after  the  death  of  the  testator,  the 
rights  of  these  parties  are  not  governed  by  the  status  of  the  pro- 
perty at  the  time  of  the  testator's  death,  but  it  is  held  to  be  con- . 
verted  retrospectively.  Such  was  the  decision  in  the  case  of  Lawes 
V.  Bennett  (1  Cox,  168),  which  was  followed  by  Lord  Eldon  in 
Townley  v.  Bedwell  (14  Vesey,  590).  Amongst  recent  decisions  to 
the  same  effect,  we  may  cite  Collingwood  v.  Row  (26  L.  J.  Chan. 
649),  and  Weeding  v.  Weeding  (30  L.  J.  Chan.  680;  S.  C.  5  L.  T. 
616). 

These  latter  cases  are  authorities  to  show  that  the  question  is 
not  affected  by  the  23rd  or  24th  sections  of  the  Wills  Act. 

The  decisions  in  the  cases  of  Drani  v.  Vawse  (1  Young  & 
CoUyer's  C.  C.  580),  and  Emus  v.  Smith  (2  De  6ex  &  Smale, 
722),  which  are  in  favour  of  the  specific  devisee,  are  refeiTed  by 
Vice-Chancellor  Wood  (see  his  judgment  in  Weeding  v.  Weeding) 

VOL.  I.— Pabt  6.  3 
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^^^^        to  the  circumstance  of  the  specific  property  having  in  those  cases 

Mi>iFn     been  devised  subsequently  to  the  contract  creating  the  right  of  pur- 
hIlu       chase.    We  assume  then,  that  should  Mr.  Hall  exercise  his  right  of 
purchase  (not  under  the  circumstances  a  likely  event),  the  money 
will  become  part  of  the  testator's  residuary  personal  estate. 

Meantime,  however,  there  appears  to  be  no  ground  for  doubting 
that  the  devise  takes  efiect  in  favour  of  Mrs.  Hall.  Where  the 
testator  enters  into  an  ordinary  contract  for  the  sale  of  the  devised 
property,  and  dies  before  conveyance,  the  contract  operates,  as 
between  the  devisee  and  the  persons  entitled  to  the  personal  estate, 
as  an  out-and-out  conversion.  Yet  the  devise  continues  to 
operate  with  respect  to  such  interest  in  the  property  as  the 
testator  at  the  time  of  his  death  had  power  to  dispose  of,  which, 
in  the  case  put,  is  only  the  legal  estate.  In  the  present  case,  a 
more  substantial  interest  was  left  in  the  testator,  and  this  interest, 
we  are  of  opinion,  passed  to  Mrs.  Hall,  her  estate  being  subject  to  be 
devested  by  the  exercise  of  her  husband's  right  of  purchase.  The 
costs  of  all  parties  must  be  paid  out  of  the  residuary  estate. 

Judgment  accordingly. 


Jan,  18. 


FOSTER  V.  RUSSELL. 
Agreement  for  Land — One  Boundary  not   ascertained — Construction — JBvidenee — 

Usage  of  Surveyors — Specific  petformance. 

An  agreement  for  an  exchange  of  land  was  made  according  to  a  plan  in  which  one 
boundary,  a  straight  line,  was  fixed,  and,  springing  from  one  end  of  that,  a  sinuone 
boundary  line  tracing  the  edge  of  a  swamp  and  ending  at  a  marked  point  was 
ascertained.  The  direction  of  the  boundary  opposite  the  sinuous  line  was  also 
ascertained,  being  a  straight  line  at  right  angles  to  the  first  boundary,  and  it  was 
agreed  that  a  line  was  to  be  drawn  from  the  marked  point  in  the  sinuous  boundary 
to  the  opposite  straight  line,  as  a  fourth  boundary. 

In  an  action  for  specific  performance  of  the  agreement,  the  declaration  described 
the  fourth  boundary  as  a  straight  line  drawn  from  the  point  fixed  on  the  sinuous 
boundary  at  riglit  angles  to  the  opposite  line. 

Evidence  was  admitted  at  the  trial  to  show  that  the  sections  of  land  were 
originally  rectangrular  in  form,  except  where  natural  boundaries  were  taken,  and  that, 
by  the  custom  of  surveyors,  a  surveyor  employed  to  lay  out  a  block  described  as  in 
the  agreement  would  make  the  fourth  line  perpendicular  to  the  second. 

Held — 1.  That  the  evidence  was  improperly  admitted,  there  being  no  reference  in 
the  agreement  to  the  custom  of  surveyors,  and  the  agreement  not  being  between 
surveyors.  2.  That  there  was  not  enough  in  the  agreement  and  the  plan  to  enable 
the  Court  to  supply  the  fourth  boundaiy  by  construction,  as  assumed  in  the  dedara- 
tion,  and  to  direct  the  jury  accordingly.  Semblcy  S.  That  the  agreement  was  not 
sufBciently  definite  for  a  decree  for  specific  performance. 

The  declaration  stated  as  follows  : — 


COURT   OF   APPEAL.  427 

1.  The   plaintiff  and   defendant  being  seized  of  divers  lands        ^^^^ 
lying  adjacent^  and  situate  in  theTe  Mata  District,  in  the  Province  Foster 
of  Hawkers  Bay,  entered  into  negotiations  for  a  mutual  exchange  russell. 
of  portions  of  the  said  lands,  and  on  the  13th  day  of  October  last 

past  they  made  and  entered  into  a  contract  in  writing,  duly  signed 
by  the  said  defendant  and  by  the  plaintiff,  in  the  words  and  figures 
following : — 

Napier,  13th  October,  1869. 

Mr.  Purris  Bussell  proposes  to  exchange  for  Blocks  7  and  8,  Te  Mata,  belonging 

to  Mr.  Foster,  a  portion  of  Block  No.  6,  nearest  to  Mr.  Foster's  homestead,  aa  far  as 

comer  marked  X  (and  iniiialed),   and  also    application  No.  298,  comprising  52 

acres.    Anj  difference  in  acreage  to  be  paid  for  at  rate  of  20s.  per  acre.    The  fencing 

already  on  land  to  be  paid  for  hj  Mr.  Foster. 

T.  PiTETis  Russell. 

Accepted— J.  G-.  K.,  for  R.  Fosteb. 

Witness  to  signatures  on  other  side — John  G-.  Kinross,  J.P. 

2.  The  name  of  the  plaintiff  was  subscribed  to  the  said  con- 
tract bj  John  Gibson  Kinross^  at  the  request  of  the  plaintiff^  and 
in  his  presence. 

3.  Blocks  No.  7  and  8  in  the  Te  Mata  District,  mentioned  in 
the  contract,  contain  222  acres. 

4.  Block  No.  6,  in  the  same  district,  also  mentioned  in  the 
contract,  contains  877  i  acres,  from  which  40^  acres  have  to 
be  deducted  for  road  allowance.  In  this  block  the  laud  comprised 
in  application  No.  298  (52  acres)  is  comprised. 

5.  The  plaintiff  claims  that  the  proportion  of  Block  No.  6  in 
the  contract  mentioned  (including  therein  application  No.  298) 
contains  432  acres,  from  which  quantity  20  acres  are  to  be 
deducted  as  road  allowance,  leaving  412  acres  as  the  area  of  the 
said  proportional  quantity. 

6.  The  position  and  boundaries  of  the  said  proportional  part  of 
Block  No.  6  are  fully  set  out  and  shown  in  the  plan  hereto  annexed. 

7.  The  plaintiff  has  always  been  ready  and  willing  to  per- 
form the  said  agreement  on  his  part,  but  the  defendant  hath 
refused,  and  still  refuses,  to  perform  the  same  on  his  part. 

Wherefore  the  plaintiff  claims  to  have  the  said  agreement 
specifically  performed,  and  also  to  have  such  further  or  other  relief 
as  may  be  just. 

Pleas. 

The  defendant  saith — (1.)  That  he  denies  all  the  material  alle- 
gations contained  in  the  plaintiff's  declaration. 

2.    That    the   plan   annexed    to    the    declaration   is   not   the 
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^^^^        plan  that  was  produced  at  the  time  of  the  signing  of  the  said 
Foster      alleged  agreement  by  the  defendant^  or  a  true  copy  of  the  said 
Ru^xLL.     P^^^*     Neither  does  the  said  plan  show  the  proper  position  of  the 
mark  X  in  the  said  declaration  mentioned. 

Replication. 

On  the  7th  day  of  November,  1870 — 

The  plaintiff  takes  issues  on  all  the  pleas  pleaded  by  the 
defendant. 

Issues. 

1.  Did  the  plaintiff  and  defendant  enter  into  and  sign  the 
contract  in  the  pleadings  mentioned? 

2.  Are  the  position  and  boundaries  of  the  proportionate  part 
of  Block  No.  6  in  the  declaration  mentioned  fully  set  out  and 
shown  in  the  plan  annexed  to  the  said  declaration  ? 

At  the  trial,  before  Johnston,  J.,  and  a  Special  ^Jury,  at 
Napier,  on  the  12th  November,  1870,  the  following  evidence  was 
given  on  behalf  of  the  plaintiff : — 

John  Gibson  Kinross  said  :  "  I  am  a  merchant,  and  am  agent  for 
the  plaintiff.  Both  the  plaintiff  and  defendant  are  owners  of  land 
at  Te  Mata ;  they  are  freeholders  under  Crown  grants ;  Mr.  Foster's 
title  is  derivative.  I  was  vendor  of  the  land.  I  was  trustee  for  the 
vendor.  The  plaintiff  and  defendant  were  coterminous  proprietors 
to  some  extent.  There  had  been  difficulties  between  the  plaintiff 
and  defendant  as  to  boundaries.  I  asked  Mr.  Russell  to  meet  Mr. 
Foster,  and  see  if  an  arrangement  could  not  be  come  to  to  purchase 
some  of  the  land  held  by  Mr.  Russell,  or  exchange.  Mr.  Russell 
made  an  appointment.  An  hour  afterwards  the  plaintiff  and 
defendant  met  at  my  counting-house.  I  asked  Mr.  Russell  if  he 
could  not  sell  some  of  his  land,  so  as  to  get  over  difficulties.  Mr. 
Foster  was  willing  to  buy,  and  I  thought  it  better  that  some 
arrangement  should  be  made.  Mr.  Russell  said  he  had  a  proposal 
to  make.     Mr.  Foster  produced  a  plan  of  his  run.'' 

[The  plan  was  produced  and  marked  A.  It  corresponded  with 
the  plan  set  out  in  the  margin  of  the  declaration,  except  that  no 
line  was  drawn  upon  it  from  the  mark  X  to  the  opposite  boundary. 
The  mark  X  on  the  plan  was  not  initialed  as  menti(med  in  the 
agreement. 1 

''  Mr.  Russell  said  he  would  dispose  of  as  much  of  his  land 
nearest  his  (Foster's)  homestead,  up  to  corner  marked  here  with 
an  X.'^     [Not  initialed,^ 
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"  Mr.  Rusaell  made  a  mark  with  a  pen,  and  I  cannot  say        ^^^^ 
whether  he  made  the  X  now  on  the  plan,  or  whether  I  did  it  for      Fostxb 
Iiim. 

''Mr.  Foster  accepted  the  proposal  after  some  conversation. 
Mr.  Russell  commenced  to  write  out  the  proposal.  He  said, '  Your 
pens  are  so  bad,  do  you  write  for  me.'  The  agreement  was  written 
by  me  and  signed  by  me  for  Mr.  Foster,  and  signed  by  the  de- 
fendant, and  I  witnessed  the  signature.^' 

[This  agreement  was  produced.  It  was  in  the  words  and 
figures  set  out  in  the  declaration,  but  the  stamp  was  'not 
properly  obliterated,  only  one  name  being  initialed.  [Mr.  Wilson 
of  Counsel  for  the  plaintiff,  paid  £5  penalty,  and  Is.  for  stamp.'] 

''  I  kept  the  original,  and  gave  press  copies  to  the  plaintiff  and 
defendant. 

•        

''  Mr.  Russell  dictated.  I  suggested  that  the  map  should  be 
initialed.     He  agreed.^' 

By  Mr.  Wilson. — "  Was  any  line  indicated  as  the  boundary  from 
the  X  ?'' — *^  Mr.  Russell  made  an  indication ;  but  that  was  not 
marked  here. '' 

On  objection  raised  on  behalf  of  the  defendant,  the  learned 
Judge  refused  to  admit  a  statement  of  what  Mr.  Russell  said. 

Leave  was  reserved  to  the  plaintiff  to  move  on  that  point  if 
necessary. 

The  witness  continued :  ''  I  saw  the  defendant  afterwards  in 
the  street.  I  had  been  up  to  the  Land  Office  to  ascertain  the 
quantity  of  land  which  would  have  to  be  paid  for.  I  found  only  a 
copy  of  the  map  at  the  Land  Office.    There  is  a  road  at  X. 

''The  mark  X  is  two  chains  from  a  road.  I  wrote  to  Mr. 
Carlyon,  who  was  acting  for  Mr.  Russell.  I  was  anxious  the  matter 
should  be  arranged.  Mr.  Foster  always  declined  to  give  up.  I 
wrote,  as  agent  for  Mr,  Foster,  to  Mr.  Carlyon,  as  agent  for  the 
defendant.'' 

[Letter  put  in."] 

"  I  saw  Mr.  Carlyon ;  he  said  Mr.  Russell  would  not  agree. 
The  reason  was,  that  the  parties  had  materially  abandoned  the 
agreement.    No  objection  was  taken  about  the  boundary  from  X." 

[Letter  from  Mr.  Russell  to  the  plaintiff^s  solicitor,  notice  of 
abandonment,  put  in.] 

"  I  always  told  Messrs.  RusseU  and  Carlyon,  that  Mr.  Foster 
refused  to  give  up  the  agreement," 
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^^^^  Cross-examined  :  •'  At  the  time  of  the  agreement,  I  have  an 

Foster  impression  that  Mr.  Russell  brought  a  tracing  from  the  Survey 
Russell.  Office.  But  Mr.  Russell  did  not  use  it  at  all  as  basis  of  the  agree- 
ment. I  do  not  recollect  the  tracings  only  one  with  pencil.  I 
have  an  impression  it  was  put  over  the  plan  produced.  I  did  not 
examine  whether  it  agreed  or  not.^^ 

Robert  Foster :  ''  I  am  a  ruuholder  near  Havelock.  I  hold 
freehold  land  there.  Mr.  Russell^  the  defendant^  had  adjoining 
land.  There  was  a  meeting  of  myself^  Mr.  Russellj  and  Mr. 
Kifiross^  in  October^  1869.  There  was  a  discussion  about  rectify- 
ing boundaries.  Mr.  Russell  asked  me  to  come ;  he  had  a  proposal 
to  make^  and  would  come  down  to  Mr.  Kinross's  office.  He  came 
to  me  and  proposed  to  take  in  exchange  Blocks  7  and  8^  which 
belonged  to  me,  in  return  for  a  portion  of  Block  No.  6^  next  my 
homestead^  which  belonged  to  him.'' 

[Map  A  produced,'] 

*'  This  is  the  map.  Mr.  Russell  put  his  finger  where  the  X 
is^  and  I  think  Mr.  Kinross^  with  a  pen^  put  the  X  there. 

"  There  was  nothing  said  about  the  direction  of  the  boundary 
line  from  the  X  till  the  next  day. 

"  Next  day  Mr.  Russell  saw  a  block  of  land  No.  12^  and  he 
said  if  he  had  seen  that  he  would  not  have  made  the  exchange 
without  I  would  give  it.  I  told  him  I  could  not  part  with  that. 
I  have  always  been  willing  to  carry  out  the  agreement. 

*'  Mr.  Nation^  a  surveyor,  came  on  the  14th  of  October  (the 
day  after  the  agreement)^  and  Mr.  Russell  pointed  out  to  him  the 
direction  in  which  the  boundary  fence,  according  to  our  exchange, 
was  to  go,  within  2  chains  from  the  X  marked.  He  told  me  if  I 
would  not  give  No.  12,  he  would  impound  my  sheep. 

''Mr.  Nation  took  a  pocket-book  out,  and  marked  the  line 
according  to  the  starting  point  now  on  the  map." 

Henry  Stokes  Tlffen  stated  : — 

"  I  have  been  32  years  a  surveyor.  For  some  years  I  held  the 
situation  of  Crown  Lands  Commissioner. 

''  In  laying  off  original  sections  in  the  whole  of  this  Province, 
the  land  was  divided  into  rectangular  blocks,  running  back  not  less 
than  40  chains  from  river  or  road." 

Question. — ''Speaking  as  a  surveyor,  if  a  point  was  given 
to  you  (but  in  a  line  like  the  sinuous  one  on  the  map),  from 
which  one  of  several  boundaries  was  to  start,  in  what  direction 
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would  you  lay  off  the  boundary  ?'' — [The  learned  Judge  _ 
expressed  a  doubt  whether  the  evidence  was  admissible,  but  Fobtbe 
received  the  following  answer,  reserving  to  the  defendant  leave  to  RvssBiiL. 
move  as  to  its  admissibility.] — "There  being  two  straight  lines, 
boundaries  of  Block  No.  6,  ('A'  and  'B,')  at  right  angles  to 
each  other,  and  a  point  being  given  opposite  to  one  of  those  lines 
('  B/) — ^in  cutting  off  the  portion  of  the  block  nearest '  A '  I  should, 
as  a  surveyor,  draw  a  line  parallel  to  '  A/  That  is  the  course 
which  every  surveyor  would  adopt,  on  instructions  to  lay  off  a 
block  according  to  the  agreement  in  the  declaration.  The  home- 
stead is  26  chains  parallel  to  Block  6/' 

C.  H.  Weber,  in  answer  to  a  question  objected  to,  stated  :  ''  A 
surveyor  on  receiving  instructions  to  cut  off  a  portion  of  a  block 
nearest  a  homestead,  from  a  point  in  an  irregular  boundary 
opposite  a  straight  line  at  right  angles  to  another  which  is  nearest 
to  the  homestead,  would  understand  that  he  was  to  draw  a  straight 
line  irom  the  point  parallel  to  that  nearest  line/' 

W.  Ellison,  subject  to  objection  and  the  leave  to  move, 
stated  :  "  I  have  been  a  surveyor  for  more  than  thirty  years.  I 
know  the  land  in  question.  The  tracing  A  is  correct.  That 
substantially  corresponds  with  the  plan  on  the  record,  except  as  to 
the  straight  line  drawn  from  X. 

"  If  I  were  asked  to  set  out  part  of  Block  6  according  to  the 
agreement,  I  should,  and  I  think  surveyors  generally  would,  draw 
a  straight  line  from  X,  parallel  to  the  opposite  side  of  the  block 
next  the  homestead.    The  map  A  is  correct.^' 

[//  was  admitted  that  No,  298  is  part  of  land  in  the  agree- 
ment,'] 

Mr,  Lee,  for  the  defendant,  moved  for  a  nonsuit,  on  the  ground 
that  no  plan  had  been  produced  initialed. 
The  learned  Judge  refused  to  nonsuit. 
Mr.  Lee,  for  the  defendant,  called  witnesses. 
T.  P.  Russell:  "I  thoroughly  know  the  country  in  question. 
I   see  the  X  there.       I   had    another    map    with  me  on    the 
occasion.     I  did  not  put  my  finger  on  the  point  where  X  is  in 
the  map  A,  or  near  it.     I  am  not  aware  I  put  my  finger  on  the 
map.     I  say  that  I  put  an  X  on  my  map,  and  that  the  parties 
knew  it;   and  that  I  agreed  to  that.     My  mark  was  25  chains 
nearer  Mr.  Foster's  homestead.     I  swear  this  map  E  [produced 
and  marked]    was   marked    by   me    with   this  X;  and  I  called 
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^^'^^  Kinross's  attention  to  it.  I  "was  not  aware  of  the  existence  of  map 
FoBTn  A  and  mark  X.  I  repudiated  the  agreement^  because  I  received 
EriKLL,     « insult/' 

/.  G.  Kinross  being  recalled^  stated :  ''  I  still  say  this  X  was 
made  on  this  map  A  before  the  agreement.  I  have  no  recollection 
of  any  map  being  produced  by  Mr.  Bussell,  and  marked  with 
anX.'' 

R.  Foster  being  recalled,  said :  ^^The  map  A  was  marked  with 
an  X  in  my  presence.  I  saw  no  other  map  with  an  X- 
There  was  no  pencil  used.'' 

Counsel  having  addressed  the  jury^  the  learned  Judge  summed 
up,  and  told  the  jury  that  they  might  either  find  on  the  second 
issue  for  the  plaintiff,  or,  if  they  thought  the  boundaries  were 
not  correctly  set  out  in  the  declaration,  they  might  find  in  what 
respect  they  were  incorrect. 

Verdict  for  the  plaintiff  on  the  first  issue ;  and  on  the  second 
issue,  that  the  boundaries  of  the  land  to  which  the  agreement  applied 
are  correctly  set  out  in  the  declaration. 

In  pursuance  of  the  leave  reserved,  TVavers,  for  the  defendant, 
(22ud  December,  1870^)  obtained  a  rule  nisi  from  Johnston,  J., 
at  Wellington,  calling  on  the  plaintiff  to  show  cause  why  the 
verdict  found  for  him  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  the  learned  Judge  was  wrong  in 
admitting  the  evidence  of  H.  S.  Tiffen,  C.  H.  Weber,  and  W. 
Ellison. 

It  was  arranged  by  consent  of  the  parties,  that  cause  should 
be  shown  at  the  next  sittings  of  the  Court  of  Appeal. 

The  Attorney-General  and  Izard,  for  the  plaintiff,  showed  cause 
<18th  January,  1871) . 

It  is  submitted  that  the  evidence  was  admissible,  to  show  what 
the  fourth  unascertained  boundary  must  be. 

But  at  all  events,  the  evidence  admitted,  and  not  objected  to, 
is  sufiScient  to  establish  the  declaration.  There  is  no  ambiguity 
in  a  contract  by  which  a  man  sells  so  many  feet  t>f  frontage.  It 
was  laid  down  in  Brough  v.  Conybeare  (13  C.B.,  N.S.  263),  that 
when  parol  evidence  has  been  improperly  received  to  explain  a 
supposed  latent  ambiguity  in  a  written  document,  the  Court  will 
decide  upon  the  construction  of  the  agreement,  notwithstanding 
the  finding  of  the  jury  (see  p.  275) .  So  in  Doe,  d.  Lord  Teynham 
V.  Tyler   (6  Bing.  561),  the  Court  refused  a  new  trial  on  the 
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groimd    of   the    misreception  of  evidence,  because    there    was        ^^^^ 
evidence  enough  without.  Foster 

The  evidence  of  the  witnesses  Kinross  and  Foster  was 
sufficient  to  enable  the  Court  to  see  that  the  contract  was,  in 
respect  of  subject-matter,  that  of  which  the  declaration  asks  for 
a  specific  performance. 

In  Haywood  v.  Cope  (27  L.  J.  Chan.  468) ,  it  was  held  that 
"  certain  seams  of  coal  lying  under  land  hereafter  to  be  defined  ^^ 
was  not  too  indefinite  a  description  to  support  a  claim  for  specific 
performance. 

There  is  enough  for  specific  performance  here,  the  jury  having 
found  the  agreement  according  to  the  plan  relied  on. 

The  evidence  of  usage  was  admissible. 

[Chapman,  J. — I  think  that  in  America  they  admit  evidence 
of  the  usage  of  the  Land  Offices.] 

TVavers,  in  support  of  the  rule. 

There  ought  to  be  a  new  trial;  the  evidence  of  usage  was 
inadmissible,  and  the  verdict  cannot  be  supported  without  it.  In 
construing  an  agreement,  the  legal  incidents  and  the  usage 
afTecting  it  are  to  be  considered ;  the  former  requiring  no  evidence, 
but  the  latter  depending  on  proof. 

In  this  case  there  was  an  attempt  to  establish  a  custom,  which 
requires  proof. 

If  there  was  no  difficulty  as  to  the  introduction  of  the  plan, 
then  there  was  enough  for  the  Court  to  decide  upon,  and  the 
Judge  left  to  the  jury  what  he  ought  to  have  decided  himself. 

The  evidence  objected  to  was  given  for  the  purpose  of  enabling 
the  jury  to  give  an  interpretation  of  the  contract.  Without  that 
evidence  the  Court  could  not  have  construed  the  contract,  and 
cannot  enforce  it. 

In  Hodges  v.  Horsfall  (1  Buss.  &  Mylne,  116),  it  was  said  that 
when  it  is  necessary  to  give  parole  evidence  of  the  identity  of  a 
plan  referred  to  in  a  contract,  dear  evidence  is  necessary  in 
order  to  enable  a  Court  of  Equity  to  grant  specific  performance. 

In  the  case  of  Bailey  v.  Macauley  (19  L.  J.  Q.  B.  73),  where 
the  jury  professed  to  find  their  verdict  independently  of  the 
evidence  objected  to.  Lord  Denman  said  (p.  78),  '^that  all  the 
Court  agreed  that  that  circumstance  was  immaterial.'^ 

In  Pitt  Taylor  on  Evidence,  s.  1682,  it  is  said  that  the  Court 
will  grant  a  new  trial  in  a  case  of  improperly  admitted  evidence, 
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^^^^        unless  it  be  elear^  beyond  all  doubt,  that  the  error  of  the  Judge 
FoBTSB      could  have  had  no  possible  effect.     Wright  v.  Doe,  d,  Tatham 
EuswLL.     (7  ^d.  &  El.  330),  is  to  that  eflFect. 

[Johnston,  J. — I  admitted  the  evidence,  with  a  strong  intima- 
tion of  my  doubt  as  to  its  admissibility ;  because  I  did  not  think 
there  was  any  case  for  the  jury  without  it.] 

The  evidence  was  wrongfully  admitted  to  define  the  position  of 
the  land  the  subject  of  the  contract,  there  being  nothing  to  show 
that  the  parties  agreed  that  it  was  to  be  according  to  the  custom 
of  survevors. 

Cur,  adv.  tfult. 

Arney,  C.J.,  delivered  the  judgment  of  the  Court.*  In  this 
case  a  rule  was  obtained  to  show  cause  why  the  verdict  obtained 
in  this  action  in  the  Court  below  should  not  be  set  aside,  and  a 
new  trial  had  on  the  ground  that  the  evidence  of  certain  witnesses 
was  improperly  admitted.  The  case  being  moved  by  consent  into 
this  Court,  cause  was  shown,  and  the  case  now  stands  for 
judgment. 

The  action  was  brought  by  the  plaintiff  to  enforce  specific 
performance  by  the  defendant  of  an  agreement  for  the  exchange 
of  certain  land.  The  agreement,  dated  18th  October,  1869,  was 
as  follows  : — 

[He  read  the  agreement  as  set  out  on  the  declaration^] 

A  plan  was  appended  to  the  declaration  to  represent  the  land 
which  the  plaintiff  alleged  that  the  defendant  agreed  to  render  in 
exchange  for  that  of  the  plaintiff.  Thereupon  an  issue  was  stated 
for  determination  by  the  jury  as  follows : — 

"  Are  the  position  and  boundaries  of  the  proportionate  part  of 
Block  No.  6,  in  the  declaration  mentioned,  fully  set  out  and  shown 
in  the  plan  annexed  to  the  said  declaration  ?  '* 

In  order  to  prove  this  issue,  the  map  A  mentioned  in  the  case 
was  put  in  evidence ;  and  it  may  be  taken,  for  the  purposes  of  this 
argument,  that  the  jury  have  found  that  map  A  truly  represents 
the  boundaries  of  the  proportionate  part  of  Block  6,  which  formed 
the  subject  of  exchange,  so  far  as,  upon  the  face  of  map  A,  those 
boundaries  are  professedly  traced  or  traceable.  The  result, 
however,  of  the  documentary  evidence  at  the  trial,  namely  of  the 
agreement  and  of  map  A,  as  demonstrating  the  boundaries  of  the 

*  Arney,  C.J.,  Johntton,  J.,  Biohmondi  J.,  and  Chapman,  J. 
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proportionate  part  of  Block  6,  and  proved  to  the  satisfaction  of  the        ^^^^ 
jury,  may  be  stated  as  follows  : —  Fostsb 

The  boundary  abutting  on  the  plaintiff's  homestead  was  kusbbli-. 
ascertained;  and^  springing  from  that  boundary^  the  general 
bearing  and  direction  of  a  sinuous  boundary  line^  tracing  the  edge 
of  a  swamp,  and  ending  at  the  mark  X  mentioned  in  the  agree^  ^ 
ment,  was  also  ascertained.  The  direction  of  the  boundary 
opposite  to  such  sinuous  line  was  also  ascertained,  although  the 
length  of  this  third  line  remained  to  be  determined  by  its 
intersection  with  the  fourth  boundary  line,  wheresoever  the  latter 
might  drop  from  the  mark  X  in  the  sinuous  line  opposite.  But 
the  direction  in  which  this  fourth  boundary  line  should  be  drawn 
from  the  mark  X,  and,  consequently,  its  intended  point  of 
intersection  with  the  third  mentioned  boundary,  was  not  described 
by  the  agreement,  or  traced  upon  the  map  A.  Nor  was  this 
fourth  boundary  ascertained  by  any  direct  proof,  whether  documen- 
tary or  oral  testimony. 

To  supply  this  evidence,  the  plaintiff  called  three  witnesses, 
being  surveyors,  to  state  how,  according  to  the  professional  opinion, 
the  fourth  boundary  line  ought  to  be  traced.  The  effect  of  their 
evidence  may  be  fairly  represented  in  that  of  one  of  them,  namely 
Mr.  Ellison,  who  stated  his  opinion  as  follows  : — 

''  If  I  were  asked  to  set  out  part  of  Block  6  according  to  the 
agreement,  I  should,  and  I  think  surveyors  would,  draw  a  straight 
line  from  X  parallel  to  the  opposite  side  of  the  block  next  the 
homestead.    The  map  A  is  correct.^' 

But  it  was  further  proved,  that  in  laying  off  original  sections 
in  the  whole  of  the  Province,  the  land  was  divided  into  rectangular 
blocks ;  and  the  expert  witnesses,  in  drawing  the  fourth  boundary 
line  as  they  proposed,  were  apparently  suggesting  that  course 
which  would  most  approximately  give  a  rectangular  form  to  the 
exchanged  portion  of  Block  6,  and  preserve  the  rectangular 
character  of  the  whole  block. 

Now  such  evidence  could  not  be  received  as  proof  of  any 
boundary  which  the  agreement  and  the  map  A  respectively 
exhibited, — ^for  this  could  be  gathered  only  from  those  documents 
themselves, — nor  to  explain  or  apply  the  words  of  those  documents, 
which  are  not  technical,  but  plain  and  unambiguous;  neither 
could  such  evidence  be  received  to  put  the  legal  construction  on 
the  written  contract,  which  the  Judge  only  was  competent  to  do. 
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^^^  It  could  only,  therefore,  have  been  tendered  and  admitted  in  proof 
FoiTiB  of  the  professional  usage  or  practice  of  surveyors,  in  accordance 
BuraxLL.  ^^^  which  the  plaintiff  and  defendant  were  assumed  to  have 
contracted,  on  the  principle  that  the  contracting  parties  must  be 
taken  to  have  written  those  only  of  the  terms  of  their  contract 
^which  were  necessary  to  be  determined,  leaving  to  be  implied,  by 
tacit  understanding,  the  fourth  boundary,  as  an  incident  which  the 
uniform  usage  of  surveyors  would  annex  to  the  contract,  and 
according  to  which  usage  the  parties  must  be  assumed  to  have 
contracted.  But  clearly  this  was  no  professional  contract,  nor 
was  it  a  contract  made  according  and  subject  to  any  professional 
usage  of  surveyors ;  it  was  an  ordinary  contract  of  exchange,  in 
which  the  parcels  could  be  determined  only  by  the  express  words 
of  the  agreement.  The  effect  of  this  evidence,  therefore,  was  not 
to  explain  or  to  apply  the  words  of  the  agreement  to  the  circum- 
stances, but  rather  to  add  thereto  a  boundary  line  which  remained 
to  be  ascertained  between  the  parties,  without  which  the  contract 
was  incomplete,  and  could  not  be  enforced. 

It  was  indeed  argued,  that  even  though  the  evidence  of  the 
three  surveyors  should  be  struck  out,  the  verdict  of  the  jury 
might  still  stand,  for  that  the  Court,  in  construing  the  agreement 
of  the  13th  October,  1869,  would  itself  draw  the  boundary  line  as 
arising,  by  necessary  implication,  out  of  the  contract;  in  other 
words,  that  the  Judge  at  the  trial,  after  the  agreement  and  the 
map  A  had  been  put  in  evidence,  was  bound  to  draw  the  boundary 
line  from  point  X  parallel  to  the  opposite  side  of  the  block  next 
the  plaintiff's  homestead,  and  therefore  ought  to  have  directed 
the  jury  to  find  the  disputed  issue  in  the  aflirmative.  But  it  is 
enough  to  state  this  proposition,  and  it  becomes  at  once  evident 
that  the  Judge,  in  so  ruling,  would  in  truth  have  supplemented 
the  contract  itself,  by  importing  into  it  a  condition  which  the 
parties  had  not  defined. 

The  verdict  must  be  set  aside ;  and  as  the  Court  has  no  power 
to  order  a  nonsuit,  the  parties  must  be  left  to  resort,  if  they  think 
fit,  to  a  new  trial. 

The  rule  is  made  absolute ;  the  costs  of  the  first  trial  and  of 
this  rule  to  be  costs  in  the  cause. 

Rule  absolute. 
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WATT  AifD  AiroTHEB,  AppKLLAiTTS ;    BUCHANAN  awd  Othxbs,  Brspondkntb. 

JuUi  12 
Mortgagort  and  Mortgcigeet  of  Sheep — AgUtment — Mortgagee*  not  liable  for  " 

AgiHmeiU  after  Default, 

Sheep  ranning  on  the  land  of  the  respondente  were  mortgaged  to  the  appellants 
to  •eoure  payment  of  a  certain  tttm  of  money  on  a  particular  day.  The  respondente 
made  default,  and  gave  the  mortgagees  notice  to  take  possession  of  the  sheep,  and 
afterwards  gave  them  notice  that  they  would  charge  for  agistment.  The  mortgagees 
gave  no  answer  to  these  notices,  hut  at  a  later  period  they  sold  the  sheep. 

The  mortgagors  hrought  an  action  in  the  District  Court  for  the  agistment  of  the 
sheep  after  the  default  and  notice  to  the  mortgagees,  up  to  the  sale.  On  appeal 
to  the  Supreme  Court,  (remoTcd  into  the  Court  of  Appeal,) 

Heldf — (rerersing  the  decision  of  the  District  Court), — 1.  That  there  was  no  duty 
incumbent  upon  the  mortgagees  to  realise  immediately  on  de&ult.  2.  That  there 
was  no  contract,  to  be  implied  from  the  circumstances,  for  the  mortgagees  to  pay  the 
mortgagors  for  depasturing  the  sheep  after  the  de&ult  of  the  latter. 

Semite,  that  there  might  be  circumstances  mider  which  a  wilful  or  malicious 
delay  by  mortgagees  in  realizing  their  security  would  gire  the  mortgagors  a  eight  of 
action  against  them. 

This  was  an   appeal   to  the  Supreme  Court  from  the  District 
Court  at  Napier. 

On  the  appeal  coming  on  for  hearings  the  following  case  was 
stated  with  the  consent  of  the  parties^  by  direction  of  Johnston,  J., 
on  points  reserved  by  him,  as  hereinafter  mentioned  :— 

Case. 

An  action  was  commenced  on  the  27th  February,  1871,  by  the 
respondents  against  the  appellants,  in  the  District  Court  at 
Napier,  for  the  sum  of  £200 ;  the  particulars  of  the  respondents' 
claim  in  the  action  being  as  follows : — 

"This  action  is  brought  to  recover  the  sum  of  two  hundred 
pounds  for  money  payable  by  the  defendants  to  the  plaintiffs  for 
the  agistment,  feeding,  and  taking  care  of  three  thousand  four 
hundred  sheep  {by)  the  plaintiff,  at  Elsthorpe  Station,  for 
,  the  defendants,  at  their  request,  from  the  1st  day  of  February, 
1870,  to  the  11th  day  of  May,  1870,  being  one  hundred  days,  at 
two  pounds  per  day/' 

To  this  plaint  the  defendants  delivered  the  following  particu- 
lars of  defence : — 

1.  "  That  they  are  not  indebted  as  in  the  plaint  alleged.'' 

2.  "  That  it  was  agreed  between  the  plaintiffs  and  defendants 
that  no  charge  should  be  made  for  the  depasturage  of  the  sheep 
in  the  plaint  mentioned." 

3.  "That  by  an  agreement  dated  the  13th  day  of  May, 
1870,  signed  by  the  plaintiff  John  Buchanan,  and  the  defendants, 
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• 

1871  and  made  in  a  certain  cause  in  the  Supreme  Court  of  New 
Watt  Zealand^  wherein  the  now  plaintiffs  were  defendants^  and  the  now 
defendants  were  plaintiffs^  it  was  amongst  other  things  agreed 
that^  on  the  terms  therein  mentioned^  a  final  settlement  should  be 
made  of  all  matters  in  dispute  between  the  said  parties  (the  now 
plaintiffs  and  defendants)^  of  which  the  present  claim  formed  a 
part ;  that  the  said  agreement  was  accepted  by  the  defendants ;  and 
that  the  defendants  have  always  been  ready  and  willing  to  perform 
their  part  of  the  agreement/' 

On  the  20th  March,  1871^  the  case  was  tried  before  the  Judge 
of  the  District  Court  at  Napier^  and  a  verdict  was  given  for  the 
respondents  for  the  sum  of  £76  for  the  depasturage  of  the  sheep 
in  the  plaint  mentioned  from  the  28th  day  of  January  until 
the  11th  day  of  March,  1870^  with  £5  lis.  costs  of  action. 

From  this  decision  the  appellants  appealed  to  the  Supreme 
Courts  on  many  grounds ;  and  the  appeal  came  on  to  be  heard  on 
the  23rd  day  of  June^  1871^  upon  a  case  stated  by  the  Judge 
of  the  District  Court. 

Upon  the  argument  before  the  Supreme  Court,  two  special 
points  were  made,  and  were,  by  consent  of  parties,  reserved  for 
consideration  of  the  Court  of  Appeal. 

The  first  point  was,  whether  the  claim  of  the  defendants  was  a 
matter  in  difference  between  the  parties  within  the  terms  of  a 
certain  agreement  dated  the  13th  day  of  May,  1870,  mentioned  in 
the  particulars  of  defence  to  the  action,  and  hereinafter  set  forth ; 
and,  if  so,  whether  that  agreement  was  a  bar  to  the  action,  with- 
out the  appellants  alleging  and  proving  that  its  terms  had  been 
fully  performed  on  their  part. 

The  second  point  was,  whether  the  defendants,  as  mortgagees 
of  sheep,  were,  under  the  circumstances  hereinafter  mentioned, 
entitled  to  recover  from  the  appellants,  as  mortgagees,  for  the 
depasturage  of  the  sheep  comprised  in  the  mortgage  from  the 
28th  January  until  the  11th  March,  1870. 

In  regard  to  the  first  point,  the  agreement  relied  upon  was 
made  on  the  13th  May,  1870,  after  the  cause  of  action  sued  upon 
had  accrued,  and  was  as  follows : — 

Memorandum  of  Agreement — WM  r.  Buehaium, 

Action  to  be  stayed  on  payment  of  £600,  one-half  cash,  the  other  in  billa  iit 
twelre  and  eighteen  months,  bearing  interest  at  10  per  cent,  per  annum.  Bills  to 
be  indorsed  by  Thomas  Buchanan  ;  execution  to  be  withdrawn  on  delirery  of  billt  at 
Napier,  in  the  hands  of  Messrs.  WatU'  agents  in  Wellington. 
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Watt  Brothers  to  bUow  £100  of  the  £600  ai  of  purchaie  money  of  last  year's         1871 

*^^'P-  .  Watt 

Bill  of  sale  on  sheep  to  be  satisfied  on  completion  of  this  agreement.  ^^ 

Action  for  false  imprisonment  to  be  abandoned,  each  party  paying  his  own  oost-s.    Buohavait. 

Bacbanan  to  pay  £10  towards  Sheriff's  expenses  and  costs  of  execution. 

On  these  terms  final  settlement  to  be  made  of  all  matters  in  dispute. 

The  £250  to  be  held  by  Mr.  Rhodes  until  sale  of  land,  when,  if  the  property  is 

bought  by  Messrs.  Watt,  or  any  third  person,  the  cheque  to  be  returned  by  Mr. 

Buchanan. 

Sale  to  take  place,  land  and  sheep,  within  two  weeks  from  this  date. 

John  Buchanan. 

Jambs  Watt  and  A.  A.  Watt 

Dated  13th  May,  1870.  (by  their  Attorney,  Joseph  Rhodes). 

It  is  admitted^  for  the  purposes  of  this  case^  that  the  respondent 
John  Buchanan^  who  signed  the  above  agreement^  was  then  the 
duly  authorized  agent  of  the  other  respondents  for  the  purpose  of 
entering  into  an  agreement  with  the  appellants  for  the  settlement 
of  all  matters  then  in  difference  between  them^  whether  arising 
before  or  after  the  dissolution  of  the  partnership  of  the  respond- 
ents^ and  that  both  appellants  and  respondents  have  carried  out 
some  of  the  terms  contained  therein. 

In  regard  to  the  second  point,  it  appears — 

1.  That  at  the  time  of  making  the  deed  of  mortgage,  a  copy 
of  which  is  hereunto  annexed^  the  respondents  were  copartners^ 
carrying  on  business  as  sheep-farmers,  on  the  run  mentioned  in 
the  mortgage,  and  that  the  debt  secured  thereby  was  a  partnership 
debt.* 

2.  That  before  the  date  at  which  the  money  secured  by*  the 
mortgage  became  due,  an  action  for  the  dissolution  of  the 
partnership  and  for  winding  up  the  same  was  brought  by  John 
Weston  (one  of  the  partners)  in  the  Supreme  Court  against  the  other 
respondents  ;  and  by  decree  of  the  said  Court,  made  in  the  action, 
the  partnership  was  decreed  to  be  dissolved,  as  from  the  19th  day 
of  November,  1870. 

3.  That  default  was  made  in  payment  of  the  amount  secured 
by  the  mortgage  at  the  date  fixed  therein. 

*  The  mortgage  deed,  dated  lOth  Jane,  1869,  recited  a  request  of  Buchanan  and 
others  to  Watt  to  adrance  money,  on  their  executing  the  instrument  as  collateral 
seourity  and  an  adrance  made  accordingly.  It  assigned  aU  the  flock  on  the  station 
to  Watt  Brothers,  to  hold  as  and  for  their  property :  prorided  that  if  the  mortgagors 
should  pay  the  principal  and  interest  on  the  1st  January,  1870,  then  the  instrument 
was  to  he  Toid.  There  were  corenanta  for  the  payment  of  principal  and  interest ;  for 
title  and  for  further  assurance ;  for  sale  upon  default,  without  notice,  and  power  to 
enter  the  land  to  seijse  and  sell ;  and  for  possession  by  the  mortgagors  till  default. 


440 


CX)URT   OF  APPEAL. 


1871 
Watt 

V, 
BuCHAVAir. 


4.  That  the  land  of  which  the  run  consisted  had  also  been 
mortgaged  by  the  said  copartners ;  and  on  the  27th  January,  1870, 
the  run  was  put  up  for  sale  by  auction  by  the  respondents,  subject 
to  the  said  mortgage,  but  without  the  consent  of  the  respondent 
Weston,  and  was  purchased  by  the  respondent  John  Buchanan  for 
£1  sterling;  but  this  purchase  was  afterwards,  in  the  month  of 
May,  1870,  set  aside  by  the  Supreme  Court,  in  the  said  suit  for 
dissolution  of  the  partnership.  At  the  same  time  and  place  the 
said  sheep  were,  with  the  consent  of  the  appellants,  put  up  for 
sale  by  the  respondents,  but  were  not  sold,  as  the  limit  of  price 
fixed  by  the  appellants  as  a  condition  of  their  consent  to  the  sale 
was  not  reached. 

5.  That  on  the  dates  thereof  respectively,  and  after  the  last 
above-mentioned  sale,  the  respondent  John  Buchanan  wrote  the 
following  letters  to  the  appellants,  which  were  not  answered  by 
the  appellants : — 

Dbab  Sntfl, —  Napier,  28th  Jannaiy,  1870. 

I  beg  to  draw  your  attention  to  tbe  conditions  of  the  mortgage  joa  hold  oTer 
the  stock  on  Elsthorpe  Station,  and  to  request  that,  as  the  partnership  "  Boehanan 
and  Weston  "  will  be  quicklj  wound  up,  you  will  make  arrangements  for  at  once 
taking  into  your  own  possession  the  sheep  stock  on  which  you  hare  security  for  jour 
claim  against  us,  as  you  decline  to  sell  the  same.  The  freehold  was  sold  yesterdaj, 
and  it  is  therefore  the  more  incumbent  on  yon  to  see  to  your  interests  in  tbia 
matter.    The  bond  expired,  I  beg  to  remind  you,  on  the  81st  ultimo. 

Very  truly  yours, 

John  Bvcujlsxs, 

Messrs.  Watt  Brothers,  Napier.  (for  Buchanan  and  Weston). 

DxAB  SiBS, —  Napier,  28th  January,  1870^ 

I  leare  town  early  on  Monday  morning  at  the  latest,  and  therefore,  in  reference  to 

the  conrersation  I  had  to-day  with  you,  Mr.  James  Watt  would  be  glad  to  learn 

from  you,  before  I  depart,  what  arrangements  yon  intend  making  in  regard  to  the 

sheep  at  Elsthorpe.    I  am  willing  to  allow  them  to  remain  there  another  week 

without  charge,  for  your  conrenience  in  mustering  and  taking  delirery,  and  for  a 

longer  time  eren  (upon  arrangements),  if  your  intention  should  be  to  offer  them  for 

public  sale.     Furthermore,  I  will  take   them,  if  you  wish  it  (if  we  can  arrange 

terms),  to  depasture  for  a  fixed  time  i  but  whatsTer  course  yon  may  elect  to  foUow, 

any  agreement  must  be  written. 

Very  truly  yours, 

Messrs.  Watt  Brothers,  Napier.  Jko.  Bttchavav. 


Gkntlxxbh,—  Napier,  8rd  February,  1870. 

HaTing  reoeiyed  no  reply  to  my  letter  of  the  28th  ultimo,  and  judging  from  that 
omission  and  other  circumstances  that  your  intention  is  to  make  no  arrangement 
with  me  for  the  agistment  and  shepherding  of  the  flock  on  Elsthorpe  Station, 
I  now  call  on  you  to  take  notice  that  I  shall  impose  a  charge  of  £2  (two  ponnda) 
a  day,  commaneing  on  the  1st  instant,  nntil  the  stock  is  remored.    Faxtharmov*, 
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that  payment  must  be  made  before  they  are  removed,  and  that  a  sufilcient  number  1871 

will  be  publicly  sold  to  cover  the  said  charge,  if  failure  so  to  say  arises.  ^ 

Very  truly  yours,                *  ^ 

Messrs.  Watt  Brothers,  Napier.                                             Jno.  Buchanan.  Buchanan. 

Drar  Sib, —  Napier,  28th  January,  1870. 

As  I  shall  need  a  wether  occasionally  for  slaughter  on  Elsthorpe,  I  beg  to  ask  for 
your  authority  to  take  from  time  to  time  the  very  few  that  will  be  needed  from  the 
flock  on  tliat  station,  over  which  yon  hold  security,  at  some  fixed  price  to  be  named. 

If  this  way  of  proceeding  be  not  satisfactory,  perhaps  you  will  say  whether  I  can 
take  a  definite  number  at  once,  for  an  agreed  sumj  when  I  will  mark  them  and 
remove  them  to  a  paddock,  apart  from  the  residue  of  the  flock. 

Very  truly  yours, 

Messrs.  Watt  Brothers,  Napier.  Jno.  Buchanan. 

6.  That  the  appellants  did  not  remove  the  sheep  mentioned  in 
the  letters. 

7.  That  on  the  29th  January,  1870,  the  said  John  Weston 
wrote  to  the  appellants  a  letter,  of  which  the  following  is  a  copy : — 

Gentlemen, —  Jfapier,  29th  January,  1870. 

I  hereby  authorize  you  to  depasture  the  sheep  included  in  the  bill  of  sale 
executed  by  myself  and  Messrs.  Buchanan  upon  the  Elsthorpe  Station  for  such  time 
as  you  may  think  fit,  previous  to  a  sale  of  the  said  sheep  t-aking  place,  without  any 
claim  for  depasturing. 

I  further  authorize  yon,  on  my  behalf,  to  consent  to  a  sale  of  my  interest  in  the 
said  station  upon  such  terms  as  you  may  think  advantageous. 

Your  obedient  servant, 

Messrs.  Watt  Bros.  John  Weston. 

8.  That  on  the  29th  January,  1870,  the  appellants  commenced 
an  action  in  the  Supreme  Court  against  the  respondents,  to 
recover  the  amount  secured  by  the  deed  of  mortgage. 

9.  That  the  sheep  comprised  in  the  mortgage  remained  on  the 
run,  and  were  tended  and  depastured  there  by  the  respondents 
J.  Buchanan  and  J.  S.  Buchanan,  until  the  11th  May,  1870,  wheii 
they  were  purchased  by  the  respondent  John  Buchanan  for  the 
price  of  £  from  the  appellants,  who  sold  them  under  the 
provisions  of  the  deed  of  mortgage. 

10.  That  on  the  9th  February  the  appellants  wrote  to  the 
respondents  and  Weston  as  follows : — 

aKNTLBMEN,—  Napier,  9th  February,  1870. 

We   will   be  obliged   by  your  furnishing  us  with  particulars  of  number  and 

sexes  of  sheep  and  lambs  at  Elsthorpe.  '  We  purpose  putting  them  in  the  hands  of 

Measrs.  Boatledge  and  Co.  for  sale  by  auction  end  of  this  month,  Mr.  Stuart  haying 

declined  the  business.    A  week  will  require  to  be  allowed  for  delivery,  which  we 

suppose  will  allow  suflicient  time  to  muster. 

Yours  £uthfully, 

Messrs.  Buchanan  and  Weston.  Watt  Bbothsbs. 

VOL.  I.— Pabt  5.  6 
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^^^^  And  again,  on  same  subject,  on  14th  February  : — 

Watt        Gihtlemin,—  Napier,  14th  February,  1870. 

V.  In  the  return  of  sheep  with  which  jon  hare  favoured  ub,  we  would  point  out 

BuOHAKAK.  that  the  number  is  considerably  short  of  that  stated  in  bill  of  sale,  while  the  increase 
is  a  rery  poor  one ;  you  can  no  doubt  furnish  us  with  a  proper  return  of  sheep 
shorn  and  Iambs  docked,  which  will  much  oblige, 

Your  obedient  serrants, 
Messrs.  Buchanan  and  Weston.  Watt  Bbothebs. 

On  the  2nd  March  the  appellants  offered  the  sheep  for  sale, 
but  they  were  not  sold ;  and  on  the  9th  March  they  again  offered 
the  sheep  for  sale^  and  sold  them  for  £233;  and  on  the  10th 
March^  1870^  the  appellants  sent  two  persons  up  to  the  run  to 
take  possession  of  and  remove  the  sheep  for  the  purpose  of 
delivering  them  to  the  purchaser;  but  the  respondent  John 
Buchanan  would  not  permit  them  to  be  removed  until  the  claim 
for  depasturage  had  been  discharged  by  the  appellants. 

In  regard  to  the  first  point  above  mentioned^  the  respondents 
contend  that^  in  order  to  entitle  the  appellants  to  set  up  the  agree- 
ment of  the  11th  May^  1870^  as  a  bar  to  the  action,  they  should 
have  alleged  and  shown  performance  of  all  its  terms  on  their  part, 
which  they  failed  to  do. 

In  regard  to  the  second  point,  the  respondents  contend  that  as 
mortgagors  of  sheep,  under  the  terms  of  the  deed  of  mortgage 
above  mentioned,  they  were  not  bound  to  depasture  them  for  the 
mortgagees  after  the  date  fixed  for  redemption,  and  might  at  any 
time  after  that  date  reqiiire  the  mortgagees  to  remove  them ;  and 
that,  in  default  of  such  removal,  they  were  entitled  to  charge  the 
mortgagees  for  the  depasturage  and  tendance  of  the  said  sheep. 

The  question  for  the  opinion  of  the  Court  is,  whether,  upon  the 
facts  above  stated,  the  respondents  were  entitled  to  recover  in  the 
said  action  in  the  District  Court. 

If  this  Court  be  of  opinion  in  the  affirmative,  then  judgment 
shall  be  given  for  the  respondents  with  costs,  including  costs  in 
District  Court,  the  Supreme  Court,  and  Court  of  Appeal. 

If  the  Court  be  of  opinion  in  the  negative,  then  judgment  shall 
be  given  for  the  appellants  with  costs,  including  costs  in  the 
District  Court,  the  Supreme  Court,  and  the  Court  of  Appeal.  It 
is  agreed  between  the  appellants  and  respondents,  that  the  case 
stated  by  the  Judge  of  the  District  Court  shall  be  treated  aa  part 
of  this  case^  if  so  desired  by  the  Court  of  Appeal. 
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[It  seems  unnecessary  to  set  out  the  case  stated  by  the  Judge       ^^^^ 
of  the  District  Court.]  Watt 

The  Attorney-General,  for  the  appellants.  Bvcraxas. 

The  first  question  in  the  case  is^  whether  the  agreement  to  leave 
all  matters  in  difference  to  arbitration  was  not  a  good  defence  in 
the  District  Court. 

[The  argument  on  this  point  is  omitted,  as  no  judgment  was 
given  upon  i/.] 

The  second  and  principal  question  is^  whether  the  mortgagors 
were  entitled  to  recover  from  the  mortgagees  for  the  depasturing  of 
the  mortgaged  sheep. 

The  learned  Judge  of  the  District  Court  gave  judgment  for  the 
plaintiffs  below  for  the  depasturage  of  the  sheep  from  the  28th  day 
of  January^  when  they  gave  notice  to  the  defendants,  up  to  the  seizure 
under  the  mortgage  on  the  11th  March,  with  costs. 

The  District  Judge  treated  this  as  an  equitable  claim.  It  is 
submitted  that  the  claim  could  only  be  a  legal  one,  upon  an  express 
or  implied  contract ;  and  the  Judge  had  no  right  to  find  for  the 
plaintiffs  on  account  of  the  opinion  he  had  formed  as  to  the 
conduct  of  the  parties,  or  on  the  ground  that  he  considered  the 
mortgagors  and  mortgagees  as  standing  in  the  relation  of  cestuis 
que  trust  and  trustees.  No  trust  arose  under  the  mortgage  deed 
until  after  the  sale  of  the  property,  when  the  mortgagees  would  be 
trustees  for  the  mortgagors  in  respect  of  any  residue  which  might 
be  left  after  the  payment  of  the  debt,  interest,  and  expenses.  If  the 
keeping  up  of  the  value  of  the  sheep  was  for  the  benefit  of  the 
mortgagees,  it  was  also  for  the  benefit  of  the  mortgagors,  who  were 
entitled  to  the  surplus,  or  who  would  be  relieved  from  further 
liability  to  the  extent  of  the  amount  realized  by  the  sale. 

[Richmond,  J. — Surely  it  cannot  be  urged  that  the  mortgagors 
can  take  advantage  of  their  own  wrong  in  failing  to  pay  according 
to  their  covenant,  in  order  to  charge  the  mortgagees.] 

The  inequitable  conduct,  if  there  was  any,  was  that  of  John 
Buchanan,  who  got  the  land,  subject  to  the  charges,  for  £1 ;  and  if 
the  sheep  were  to  be  sold,  they  must  be  sold  to  him  at  a  comparatively 
cheap  rate. 

A  mortgagee  cannot  be  compelled  to  take  possession — (See 
Penrhyn  v.  Hughes,  5  Ves.  Jr.  105) .  See  also  Story,  Equity  Jurisp., 
(sec.  1013  in  no^i!^,  where  the  relation  of  mortgagor  and  mortgagee 
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is  elaborately  discussed,  and  it  is  pointed  out  that  tte  primary 
Wait       character  of  the  contract  by  mortgage  is  not  fiduciary. 
BucuisAK.         '^^^  cases  in  which  it  has  been  held  that  the  pawnor  of  chattels 
can  oblige  the  pawnee  to  sell,  are  different  from  the  present. 

With  respect  to  the  case  of  ships,  there  are  no  cases  in 
Abbott  on  Shipping  to  support  the  suggestion  that  the  mortgagee 
of  a  ship  is  obliged  to  keep  it  in  repair.  There  is  no  distinction 
in  respect  of  this  kind  of  duty  between  mortgages  of  chattels  and 
of  land.     Maughan  v.  Sharp  (34  L.  J.  C.  P.  19). 

Travers,  for  the  respondents.  The  question  which  arises  on  the 
principal  point  in  this  case  is,  what  is  the  position  of  a  mortgagee 
of  chattels  in  respect  of  their  preservation,  after  the  period  for 
payment  of  the  mortgage  debt  has  arrived,  and  default  has  been 
made  ?  It  is  submitted  that  the  authorities  show  that,  when  the 
contract  of  mortgage  is  silent  upon  the  subject,  all  charges,  even 
those  which  are  necessary  for  the  preservation  of  the  chattel,  must 
be  borne  by  the  mortgagees;  and  that  such  charges  cannot  be 
recovered  from  the  mortgagor  except  upon  an  express  contract. 
There  is,  at  all  events,  no  contract  implied  by  law  on  the  part  of 
the  mortgagor  to  expend  money  upon  the  corpus  of  the  mortgaged 
property  after  the  time  for  the  payment  of  the  money  secured  by 
the  moiigage  has  passed. 

There  are  but  few  authorities  in  the  books  respecting  the 
relative  positions  of  mortgagors  and  mortgagees  of  chattels.  The 
mortgagee  has  absolute  property  in  the  chattel  mortgaged,  both 
at  law  and  in  equity,  and  he  could  deal  with  it  before  default  in 
payment;  and  a  bond  fide  purchaser  from  him  without  notice 
would  be  protected. 

The  position  of  the  mortgagee  of  a  chattel  is  that  of  a  pawnee 
of  a  forfeited  pledge  after  the  time  of  payment  has  elapsed.  In 
Tucker  v.  Wilson  (1  Peere  Wms.  260),  it  was  held  that  Exchequer 
securities  were  to  be  taken  as  money  after  the  date  of  payment, 
and  might  be  sold  without  foreclosure. 

When  the  time  for  payment  has  elapsed,  the  chattels  are  the 
property  of  the  mortgagee,  whether  he  likes  it  or  not.  Afler 
forfeiture,  the  possession  of  the  mortgagor  is  the  possession  of  the 
mortgagee.  The  case  shows  that  the  mortgagee  of  the  sheep  had 
the  power  to  sell  after  failure  of  payment. 

In  the  notes  to  Coggs  v.  Bernard  (1  Fiiilth,  L.  C.  195),  it  is 
pointed  out  that  the  pawnee  may  sell  the  jxnods  after  the  day  when 
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the  money  is  due,  reserving  the  surplus  for  the  pawnor.    In  Story  on       ^^^^' 
Bailments,  s.  357,  it  is  said  that  by  the  Roman  law  it  is  an       Watt 
obligation  of  a  pawnor  to  reimburse  to  the  pawnee  all  expenses   5^^^^^,,. 
and  charges  which  have  necessarily  been  incurred  by  the  latter  in 
the  preservation  of  the  pawn,  even  though  by  some  subsequent 
accident  these  expenses  and  charges  may  not  have  secured  any 
permanent  benefit  to  the  pawnor. 

The  mortgagor,  after  the  default,  could  give  no  one  a  right  to 
the  sheep.  See  Brierley  v.  Kendall  (17  Q.  B.  937),  citing  Fenn  v. 
Bittlestone  (7  Ex.  162). 

By  "  The  Mortgage  of  Stock  Act,  1868,"  sec.  6,  the  possession 
of  the  mortgagor  is  to  be  taken  to  be  in  law,  to  all  intents  and 
purposes,  the  possession  of  the  mortgagee.  That,  no  doubt,  was 
intended  to  protect  the  mortgagee  against  the  bankruptcy  of  the 
mortgagor.  In  Miles  v.  Waitt  (1  N.Z.  Court  of  Appeal  Rep.  77), 
it  was  held  that  the  possession  of  the  mortgagor  was  the  actual 
possession  of  the  mortgagee. 

[Richmond,  J. — No  attempt  is  made  to  suggest  that  there 
was  any  vexatious  delay  in  realizing  the  security  by  the  ni,ort- 
gagee.  A  mortgagee  is  not  bound  to  keep  mortgaged  houses  in 
repair.] 

[Chapman,  J. — Has  Buchanan  ever  put  himself  in  a  position 
to  call  upon  Watt  to  pay  for  agistment  ?] 

Travers  was  stopped  by  the  Court  on  the  question  of  the  arbi- 
tration, and  the  Attorney -General  was  not  called  on  to  reply  as  to 
the  right  of  recovering  for  the  agistment. 

Johnston,  J. — Of  the  many  points  that  have  been  raised  in 
this  case,  there  seems  to  be  but  one  left  for  the  Court  now  to 
determine.  That  one  goes  to  the  whole  right  of  action  in  the 
District  Court  for  the  agistment  of  certain  sheep. 

The  simple  facts,  as  far  as  it  is  necessary  to  allude  to  them  for 
the  purpose  of  our  present  decision,  are  these  : — The  plaintiffs 
below  (the  now  respondents)  were  in  possession  of  land  upon  which 
were  running  certain  sheep  which  they  had  mortgaged  to  the 
defendants  below  (the  now  appellants).  By  the  terms  of  the 
mortgage,  the  money  which  it  secured  was  to  be  paid  on  the  1st 
January,  1870 ;  and  it  was  not  then  paid.  We  may  take  it,  from  the 
whole  circumstances  of  the  case,  that  from  that  time  the  plaintiffs 
below  chose  to  consider  themselves  no  longer  the  proprietors  of 
the  sheep,  but  as  holding  them  for  the  mortgagees,  because  we 
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^^^-        have  evidence  that  they  gave  notice  to  the  mortgagees  to  take 
Watt      possession  and  realize  their  security. 

A  great  deal  has  been  said  in  the  coarse  of  the  argument,  and 
something  was  thrown  out  by  the  learned  District  Judge  in  his 
judgment,  with  respect  to  the  duty  devolving  upon  the  mortgagee, 
under  the  circumstances,  to  realize  upon  his  security.  Now, — 
without  going  into  a  consideration  of  anything  in  the  nature  of  an 
ethical  obligation  in  the  matter, — as  far  as  I  understand  the  circum- 
stances and  the  law,  there  was  no  duty  binding  the  mortgagee,  at 
law  or  in  equity,  to  proceed,  inmiediately  upon  default  being  made, 
to  realize  the  so-called  collateral  security. 

It  is  unnecessary  to  speculate  whether,  under  some  possible 
combination  of  circumstances,  a  party  in  the  position  of  a  mort- 
gagee might  not  have  so  abused  his  position  with  respect  to 
realizing  his  security,  as  to  give  the  person  who  granted  him  the 
security  some  status  in  a  Court  of  Equity  against  him.  What  we 
have  to  determine  here  is  whether,  upon  the  undisputed  feicts 
of  the  case,  it  is  a  conclusion  of  law  or  equity  that  there  was  an 
implied  contract  for  payment  by  the  mortgagee  to  the  mortgagor 
in  respect  of  food  voluntarily  supplied  by  the  mortgagor  to  the 
sheep.  Now,  in  considering  this,  we  have  to  go  back  to  the  very 
fundamental  principles  of  contracts.  The  doctrine  of  implied 
contracts  in  such  cases  is  simply  this :  that  when,  without  any 
prior  request  or  direction  moving  from  the  person  who,  for  instance, 
gets  goods  from  another  person,  or  allows  money  to  be  spent  upon 
goods  of  his  own  by  another,  and  then  takes  advantage  of  those 
goods,  or  of  the  money  so  spent,  there  is  an  implication,  which  is 
in  its  nature  equitable,  that  there  is  a  tacit  contract  or  agreement 
between  the  two  parties ;  and  such  a  contract  can  be  enforced  at 
law  as  well  as  an  expressed  contract. 

It  is  not  necessary  to  go  into  illustrations  of  any  of  the  great 
varieties  of  circumstances  under  which  this  kind  of  implied  contract 
arises.  It  is  sufficient  to  say  that  it  is  impossible  to  show  any 
authority  in  which,  under  circumstances  analogous  to  the  present, 
it  has  been  held  that  a  contract  must  be  implied ;  and  to  point 
out  this  very  important  distinction  between  the  present  case 
and  others,  namely,  that  the  money  voluntarily  spent  by  the 
mortgagors  was  spent  as  well  for  their  own  benefit  as  for  the 
benefit  of  the  mortgagee;  and  also,  that  although  the  right  of 
possession  of  the  mortgagors  was  defeasible,  and  was  defeated  by 


V. 
BuCHAKAir. 


C0X7ET  OP  APPEAL.  447 

the  non-paTment  of  the  mortgage  money,  yet  the  circumstances       ^^^^- 
of  the  parties  when  that  right  was  defeated  were  not  such  as,       Watt 
according  to   any  principles  suggested  in  argument,  or  which 
suggest  themselves  to  one's  mind  now,  would  imply  that  a  con- 
tract existed  on  the  part  of  the  mortgagees  to  pay  for  the  food 
which  the  mortgagor  voluntarily  afforded  to  those  animals. 

I  do  not  think  it  necessary  to  go  more  minutely  into  the 
matter,  because  there  are  several  very  nice  points  upon  which,  if 
I  expressed  myself  hastily,  I  might  appear  to  be  laying  down  a  pro- 
position which  afterwards,  on  mature  consideration,  I  might  not  be 
prepared  to  nphold.  I  base  my  decision  upon  the  ground  that  no 
implied  contract  has  been  shown  to  exist,  and  no  case  has  been 
made  out  to  show  that  the  mortgagors  had  a  right  to  call 
upon  the  mortgagees  either  to  realize  their  security  at  once  or  to 
pay  for  the  feeding  of  the  sheep. 

Gresson,  J. — I  entirely  concur  in  what  has  been  expressed  by 
my  brother  Johnston.  I  think  it  is  quite  clear  there  was  no 
implied  contract  on  the  part  of  the  mortgagees  to  pay  for  the 
agistment  of  these  sheep.  It  is  quite  true  they  had  a  right  to 
possession,  but  they  never  took  possession,  and  the  sheep  continued 
to  be  the  property  of  the  mortgagors,  subject  to  certain  rights, 
which,  in  my  opinion,  did  not  entitle  them  to  call  upon  the 
mortgagees  to  reimburse  them  for  feeding  the  sheep. 

Nice  questions  might  arise  as  to  the  right  of  mortgagees 
to  take  possession  of  chattels  after  default  in  payment ;  but  it  is 
quite  unnecessary  to  go  into  any  questions  of  that  kind  here,  as  the 
whole  case  turns  upon  the  implied  undertaking,  and  on  possession 
not  having  been  taken  by  the  mortgagees. 

Richmond,  J. — I  am  of  the  same  opinion.  This  case  is,  I 
ihink,  at  once  decided  on  the  principle  that  a  mortgage  does  not, 
in  equity,  effect  a  transfer  of  the  property  to  the  mortgagee.  In 
the  view  of  a  Court  of  Equity,  the  mortgagor  remains,  as  between 
him  and  the  mortgagee,  owner  of  the  property — ^the  relation  being 
that  of  debtor  and  creditor. 

The  difficulty  in  giving  judgment  in  this  case  arises  from  the 
extraordinary — I  had  well  nigh  said,  preposterous — nature  of  the 
claim  made  by  the  mortgagors  against  the  mortgagees  for  agist- 
ment of  the  mortgaged  sheep  running  on  the  mortgagors'  own 
land.  That  claim  rests  on  the  assumption  that  when  the  mortgage 
was  made  it  was  the  duty  of  the  mortgagee  to  take  possession.    I 
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1871.        can  only  say  that,  during  the  course  of  ray  acquaintance  with  the 

Watt       law,  I  never  heard  such  a  doctrine  laid  down.     There  is  no  ground 

BuohIkak    ^^^  ®^^^  ^  proposition.     Even  if  the  mortgagee  were  in  possession, 

it  is  doubtful  whether  he  would  be  under  any  obligation  to  keep  the 

sheep.     Not  being  in  possession,  it  is  perfectly  clear  he  was  not  so 

bound. 

A  case  might  certainly  be  put  in  which  a  mortgagee,  with 
power  to  sell,  vexatiously  delayed  to  realize  on  security  of  this 
kind,  leaving  the  mortgagor  subject  to  the  burden  of  finding 
keep  in  the  meantime.  A  case  of  that  kind  might  certainly 
lead  to  some  difficulty.  However,  it  is  enough  to  say  that 
it  is  not  this  case.  In  this  case,  there  is  no  evidence  that  the 
mortgagees  vexatiously  delayed  to  realize  upon  these  sheep.  Sup- 
pose mortgagees  should  maliciously  act  in  that  way,  then,  no 
doubt,  a  Court  of  Equity  would  see  justice  done  to  the  mortgagor«, 
who  might  possibly  in  such  a  case  give  notice  to  the  mortgagees, 
that  they — the  mortgagors — would  be  at  no  further  expense  in  the 
matter  of  keeping  the  sheep,  which  should  be  at  the  charge  of  the 
mortgagees.  Or  the  mortgagors  might  possibly  claim  a  fair 
market  price  for  the  sheep  in  case  of  refusal  to  sell.  But  that  is 
not  the  case  here :  there  is  no  evidence  that  the  sale  was 
maliciously  delayed. 
*  In  regard  to  the  difficulty  in  which  the  mortgagors  find  them- 
selves in  the  present  case,  the  short  answer  is : — whatever 
difficulty  they  were  in  was  due  to  their  own  default  in  payment, 
and  they  could  have  removed  it  by  doing  what  they  covenanted  to 
do,  namely,  by  paying  the  principal  borrowed,  with  interest. 

Chapman,  J. — I  concur  in  the  conclusion  of  the  other  members 
of  the  Court. 

In  the  early  part  of  the  argument,  not  .seeing  the  facts  veiy 
clearly,  I  had  some  doubt ;  but  as  the  argument  went  on,  and 
more  light  was  thrown  upon  the  subject,  I  could  see  that  there 
was  no  difficulty.  I  simply  decide  upon  the  ground  that  in  this 
case  no  right  of  action  for  agistment  seems  to  have  arisen,  either 
legally  or  equitably. 

I  agree  that  it  is  very  difficult,  and  dangerous  indeed,  to  lay 
down  very  general  propositions ;  for  I  can  see  that  a  case  might 
arise  in  which,  where  a  mortgagee  has  a  right  to  take  posses- 
sion, and  does  take  possession,  but  then  abstains  for  a  consider- 
able time  from  pushing  his  own  rights  to  completion,  particularly 
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where  the  property  is  of  a  perishable  nature,  and  where  actual       ^^^^- 
damage  arises — in  such  a  case  a  mortgagor  would  have  a  fair  right       Wait 
at  all  events    to  damages,    and  possibly  some  implied  contract   b^^hakan 
might  be  got  at  by  the  Court,  in  order  to  do  justice  between  the 
parties.     But  there  is  nothing  of  the  kind  here,  and  no  proper 
right  of  action  has  been  shown  in  the  mortgagors. 

An  attempt  was  made  to  liken  this  to  a  power,  but  it  failed 
entirely.  This  is  to  all  intents  and  purposes  what  is  called  a 
mortgage — that  is,  an  assignment  of  a  chattel  without  possession 
passing ;  and  every  one  dealing  with  property  knows  that  that  is  a 
perfectly  legal  and  equitable  transaction. 

Judgment  for  the  appellants. 

[The  certificate  of  the  Court  of  Appeal  to  the  Supreme  Court 
was  that  the  respondents  were  not  entitled  to  recover  in  the  action, 
and  that  the  judgment  be  for  the  appellants  with  the  costs  as  agreed 
in  the  caseJ] 


SMITH,  ApPKLLAin? ;  CURRIE  akd  MOORE,  Rkspondewts.  July  13. 14. 

and  27 
Pleading — Action  for  tpecifle  reUrf — PUa  containing  ctct*  tending  to  modify 

decree — Partnership — Dissolution — Accounts. 

A  plea  to  a  declaration  for  specific  relief  may  be  good,  although  it  does  not  deny 
or  confess  and  avoid  all  the  material  allegations  in  the  declaration  ;  as  where  it  admits 
the  right  to  relief,  but  denies  some  of  the  alleged  facts,  and  suggests  fresh  ones,  for 
the  purpose  of  having  the  decree  modiGed.  Tlie  validity  of  such  a  plea  is  not  to  be 
tested  by  the  principles  applicable  to  a  plea  in  an  action  at  common  law  in  England. 

In  an  action  for  dissolution  of  partnership  and  for  accounts,  where  the  plaintiff 
in  the  declaration  averred  that  the  plaintiff  and  defendants  were  to  have  equal  shares 
of  pro6ts,  and  that  the  defendants,  after  notice  of  intention  to  dissolve,  had  carried  on 
the  business  on  their  own  account,  the  defendants  pleaded  a  plea,  submitting  to  the 
taking  of  accounts,  but  averring  that  by  the  partnership  contract  they  were  to  be 
entitled  to  interest  on  advances  of  capital  made  to  the  plaintiff,  and  that  they  carried 
on  the  business  after  notice  only  for  the  purpose  of  winding  it  up. 

Held^  on  appeal,  (supporting  the  judgment  on  demurrer  in  the  Court  below,)  that 
the  plea  was  good. 

The  declaration  stated, — 

That  in  or  about  the  month  of  December,  1865,  the  plaintiff 
entered  into  partnership  with  the  defendants  in  the  business  of 
sheep-farmers  under  the  style  or  firm  of  "  James  Moore  and  Com- 
pany/' and  until  the  dissolution  of  the  said  copartnership,  as 
hereinafter  mentioned,  the  said  business  was  carried  on  upon 
certain  sheep-runs  situated  at  Kai  Iwi,  near  Wanganui,  in  the 
Province  of  Wellington. 

VOL.  I.— Part  5.  6 
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^^^^-  2.  That  no  deed  or  agreement  in  writing  as  to  the  terms  of  the 

8ifiTH      said  partnership  was  ever  made^  but  it  was  agreed  between  them 

CuRBii      ^^^^  ^^^^  ^^  ^^^  ®^^^  copartners  should  be  entitled  to  the  copartner- 
▲ndMoobe.  ship  assets^  and  the  profits  arising  from  the  same^  and  should 
contribute  to  the  losses  thereof,  in  equal  shares  and  proportions. 

3.  That  the  partnership  assets  at  the  time  of  the  dissolution 
thereof,  as  hereinafter  mentioned^  consisted  of  the  runs  situated  at 
Kai  Iwi  aforesaid ;  and  of  a  lai^e  quantity  of  sheep^  cattle,  horses, 
and  other  live  stock,  and  of  a  large  quantity  of  machinery, 
utensils,  and  things  used  therewith,  of  the  value  in  the  whole  of 
£20,000  and  upwards. 

4.  That  in  the  month  of  January,  1871,  disagreements  arose 
between  the  said  copartners,  and  it  became  impossible  for  the 
plaintiff  to  continue  the  said  copartnership,  and  the  plaintiff 
thereupon  gave  to  the  defendants  notice  of  his  intention  to 
dissolve  the  said  partnership,  and  the  defendants  agreed  and 
consented  to  the  dissolution  thereof;  but  no  public  notice  of  such 
dissolution  was  given  to  the  creditors  of  the  said  firm. 

5.  That  from  the  said  month  of  January,  1871,  until  the 
x;ommencement  of  this  action,  the  defendants  have  remained  in 
possession  of  the  whole  of  the  assets  of  the  said  copartnership,  and 
have  carried  on  the  business  of  the  said  runs  on  their  own  account, 
and  have  contracted  and  are  still  contracting  debts  to  a  large 
amount. 

6.  That  the  accounts  of  the  said  partnership  have  not  been 
settled,  and  the  plaintiff's  share  of  the  capital  employed  therein 
has  not  been  paid  tp  him ;  but  the  whole  of  the  plaintiff's  said 
capital  is  now  due  to  him,  with  a  large  arrear  of  interest. 

7.  That  since  the  dissolution  of  the  said  partnership  as  aforesaid, 
the  defendants  have  received  divers  moneys  due  to  the  said  partner- 
ship, and  have  got  into  their  possession  other  effects  belonging 
thereto ;  and  some  of  the  debts  due  to  the  said  partnership  are  still 
outstanding. 

8.  That  the  plaintiff  has  frequently  applied  to  the  defendants 
requesting  them  to  come  to  an  account  with  the  plaintiff  in  respect 
of  the  dealings  and  ^ansactions  of  the  said  partnership,  and  to 
discharge  all  the  said  partnership  debts,  and  to  realize  the  partner- 
ship assets,  and  to  pay  to  the  plaintiff  his  share  of  the  capital  of 
the  said  partnership,  with  interest  thereon ;  but  the  defendants 
have  always  refused,  and  still  refuse  to  do  so. 
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• 

Wherefore  the  plaintiff  claims^  that  an  account  may  be  taken       ^^^^' 
under  the  direction  of  this  Court  of  all  the  dealings  and  transactions       Smith 
of  the  said  partnership^  and  that  the  said  partnership  may  be  declared      cukbis 
to  have  been  dissolved  as  between  the  plaintiff  and  the  defendants  nm  Hoobs. 
on  the  31st  day  of  January  last^  and  that  all  such  debts  of  the 
partnership  as  now  remain  unpaid  may  be  paid  and  satisfied^  and 
that  all  proper  directions  may  be  given  for  that  purpose ; 

And  that  an  account  may  be  taken  of  the  property  and  effects 
of  the  said  partnership^  and  that  the  same  may  be  decreed  to  be 
sold ;  and  that  after  providing  for  the  payment  of  the  debts  of  the 
said  partnership^  the  residue  of  the  moneys  realized  by  such  sale 
may  be  divided  between  the  plaintiff  and  the  defendants,  according 
to  their  several  rights  and  interests  therein,  the  plaintiff  being 
ready  and  willing  to  allow  thereout  such  amount  (if  any)  as  may 
be  found  necessary  for  him  to  contribute  and  pay  on  taking 
the  said  amount. 

And  that  such  further  and  other  relief  may  be  granted,  as  the 
circumstances  of  the  case  may  require,  and  the  Court  may  think 
fit. 

Pleas. 

1.  The  defendants  admit  that  the  plaintiff  was  partner  with 
the  defendants  as  sheep-farmers,  in  a  certain  run  at  Kai  Iwi,  near 
Wanganui. 

2.  They  admit  the  allegations  in  the  second  paragraph  of  the 
declaration ;  and  the  defendants  say  that  it  was  also  agreed  that 
the  plaintiff  and  defendants  should  each  equally  contribute  to  the 
capital  of  the  said  partnership,  and  that  if  the  plaintiff  was  unable 
to  contribute  his  portion  of  capital,  and  the  defendants  made  such 
advances  for  him,  his  interest  in  the  said  partnership  property 
should  be  charged  with  such  advances,  and  with  interest  at  the 
ordinary  bank  rates. 

8.  The  defendants  deny  that  the  partnership  property  was  of 
the  value  of  £20,000. 

4.  The  defendants  admit  that  on  or  about  the  31st  day  of 
January,  or  some  time  early  in  February  last,  the  plaintiff  gave 
the  defendants  such  notice  as  is  alleged  in  the  fourth  paragraph  of 
the  plaintiff's  declaration,  but  the  defendants  deny  the  other 
allegations  in  the  said  paragraph  of  the  said  declaration,  except 
that  they  were  willing  to  have  dissolution  of  the  said  partnership 
on  the  accounts  thereof  being  fairly   and   perfectly  taken   and 
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IQ^^'        adjusted,  and  the  plaintiff  and  the  defendants  did  not  come  to  any 

Smith      agreement  as  to  the  mode  of  taking  such  accounts,  and  settling 

C^^Bx,      the  partnership  concerns. 

AVD  MooBB.         5.  The  defendants  deny  the  allegations  contained  in  the  fifth 

paragraph  of  the  plaintiff^s  declaration,  and  say  that  they  have 

only  carried  on  such  business  for  the  purpose  of,  and  so  far  as 

necessary  for,  winding  up  the  said  business. 

6.  That  the  defendants  have,  to  the  knowledge  of  the  plaintiff, 
always  been  ready  and  willing,  and  are  still  ready  and  willing,  and 
now  offer,  so  far  as  they  are  able,  to  render  accounts  of  the  said 
partnership  business,  and  to  have  the  same  settled  and  adjusted, 
and  the  partnership  property  sold. 

7.  The  defendants  deny  the  allegations  contained  in  the 
seventh  and  eighth  paragraphs  of  the  plaintiff's  declaration,  and 
say  that  the  delay,  if  any,  in  settling  the  said  accounts,  is  attribut* 
able  wholly  to  the  unreasonable  conduct  of  the  plaintiff. 

To  this  pleading  the  plaintiff  demurred  on  the  following 
grounds  : — 

1.  That  the  plea  is  bad,  because,  while  it  does  not  deny  the 
right  of  the  plaintiff  to  the  relief  claimed,  it  sets  forth  no  matters 
which  either  at  law  or  in  equity  would  be  a  bar  to,  or  would  other- 
wise affect  the  plaintiff's  claim  in  that  behalf. 

2.  That  the  plea  is  bad,  because,  while  it  does  not  deny  the 
material  allegations  in  the  declaration,  the  matters  alleged  in  the 
said  plea  are  not  a  sufficient  answer  to  the  plaintiff's  claim  for 
relief. 

On  the  2:tth  day  of  June,  1871,  the  demurrer  came  on  for 
argument  before  Johnston,  J.,  at  Wellington,  and  was  overruled, 
with  costs. 

The  plaintiff  appealed  against  this  judgment. 

TVavers,  for  the  appellant  (the  plaintiff  below).  The  Court 
below  ought  not  to  have  overruled  the  demurrer.  The  so-called 
plea  is  an  inconvenient  and  embarrassing  document.  No  doubt 
the  plaintiff  might  have  moved  to  set  it  aside  as  a  nullity,  and, 
by  joining  in  demurrer,  he  admits  it  to  be  a  plea.  But  it  is  not  a 
good  plea.  It  is  neither  a  traverse  of  the  material  parts  of  the 
declaration,  nor  a  plea  in  confession  and  avoidance.  It  traverses 
certain  averments,  and  adds  fresh  ones,  but  not  such  as  form  a  bar 
to  the  action.  Putting  in  a  plea  is  a  disputing  of  the  right  of 
action.     The  rules  of  Court  sufficiently  pro^  i.le  for  cases  where  a 
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right  to  some  relief  is  admitted;  and  where  it  is  proper  that  there       ^^^^- 
should  be  a  modification  of  the  decree  prayed  for^  that  can  be       Smith 
done  at  a  later  period,  in  adjusting  the  decree,  upon  affidavits  of      cueeib 
material  facts ;  but  the  question  for  the  Court  is,  whether  the  and  Moobx. 
statement  in  answer  to  the  declaration  is  a  good  plea,  or  a  de- 
murrable one.      This   might  have  been  good  as  an  answer  in 
England,  but  would  have  been  demurrable  as  a  pka.      In  Lewis 
on  Equity  Drafting,  it  is  said  that  the  pleadings  are  to  be  confined 
to  material  facts,  without  evidence.     Rule  242,  Reg,  Gen. '1856, 
shows  that  in  an  action  for  specific  relief  the  Judge  has  power  to 
cause  all  proper  inquiries  and  investigations  to  be  made  by  the 
Registrar,  and  rule  239  shows  that  matter  not  material  to  the  cause 
of  action  is  not  to  be  stated  in  the  pleadings,  but  to  be  brought 
forward  by  affidavit. 

[Richmond,  J. — I  should  be  very  sorry  to  find  that  our  rules 
of  Court  were  such  that  this  absurdity  would  arise  under  them, 
that  nothing  can  be  raised  in  the  pleadings  in  an  action  for  specific 
relief  which  could  not  be  introduced  in  the  ordinary  way  of  plead- 
ing in  an  action  at  common  law.] 

The  rule  must  be,  that  if  a  document  is  delivered  in  the  course 
of  an  action  as  a  plea,  it  is  to  be  treated  as  a  plea,  and  its  good- 
ness in  substance  must  be  determined  by  the  principles  of  plead- 
ing. Rules  244,  248,  252, 254,  and  269,  show  that  there  are  ample 
means  provided  by  the  practice  of  the  Court  for  dealing  with  all 
questions  involving  accounts,  without  pleadings,  or  anything 
analogous  to  the  '^  answer  "  in  Chancery. 

[Richmond,  J. — The  difficulty  arises  in  applying  the  analogy 
of  the  common  law  to  our  forms  of  action  in  New  Zealand.] 

The  Attorney-General,  for  the  respondents.  It  is  submitted 
that  the  course  taken  in  delivering  the  plea  was  the  only  one 
which  could  be  taken  in  consonance  with  the  practice  of  the 
Court.  The  plaintiff  set  out  in  his  declaration  certain  facts  which, 
if  true,  or  partially  true,  would  entitle  him  to  some  relief.  His 
statements  may  be  to  some  extent  true,  and  yet,  if  the  Court  knew 
all  the  facts,  it  would  not  give  the  same  or  so  extensive  relief  as 
is  prayed.  The  defendant,  admitting  that  some  relief  should  be 
given,  denies  certain  statements  of  fact,  and  adds  others,  for  the 
purpose  of  showing  the  Court  that  the  relief  should  be  different 
in  extent  or  kind.  The  case  is  quite  different  from  that  of  an 
ordinary  action  at  law  in  England.     In  a  case  like  this  in  New 
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^^7^-        Zealand,  the  defendant  himself  is  an   actor,  and   may  come  to 
SifiTH      the  Court  for  a  decree.     But  it  is  submitted  that  the  plea  would  not 
Qjj^^      he  demurrable  even  if  the  action  were  like  a  common-law  action 
ASH  MooBB.  in  England.     Rule  42  says  that ''  if  the  defendant  plead  a  negative 
plea,  he  shall  show  distinctly  which  of  the  allegations  contained 
in  the  declaration  he  means  to  dispute.     He  may  either  deny  one 
or  more  allegations  specifically,  or  he  may  deny  all  but  some  ex- 
cepted allegation  or  allegations. '^     If  it  is  intended  to  chaise  a 
partner  with  interest,  that  must  be  alleged  in  the  bill  in  England, 
and  ought  to  appear  on  the  record  here.     As  the  defendant  in  such 
a  case  as  this  is  an  actor  as  well  as  the  plaintiff,  he  must  state 
what  he  admits,  and  what  he  denies,  and  what  facts  he  relies  on. 
The  plea  shows  the  defendant's  account  of  the  contract. 

[Richmond,  J. — ^You  are  claiming  relief  as  well  as  submitting 
to  the  plaintiff's  claim.  You  claim  interest  on  your  account, 
and  without  pleading  you  could  not  have  it.] 

The  suggestion  on  the  other  side,  that  the  defendant  conld 
come  to  the  Court  on  affidavits,  is  at  variance  with  the  whole 
system  of  practice.  In  the  allegations  of  the  fourth  paragraph  of 
the  declaration,  no  date  is  alleged  to  have  been  fixed  for  the  disso- 
lution, and  no  sufficient  notice  is  alleged. 

The  defendant  does  not  admit  that  there  was  an  impossibility 
of  carrying  on  the  business,  therefore  he  denies  that  cause  of 
dissolution. 

The  defendant  could  not  allow  the  case  to  go  to  decree  without 
denying  the  existence  of  a  certain  alleged  ground  for  the  decree 
prayed. 

[Richmond,  J. — ^In  determining  what  is  material  to  be  pleaded, 
the  word  may  mean  one  thing  in  law  and  another  in  equity.  In 
the  former  case,  it  may  mean  ''material "  in  respect  of  the  right 
of  action;  in  the  other,  '' material '^  as  to  the  terms  of  the 
decree.] 

The  same  principles  must  apply  to  a  plea  in  such  a  case  as  this 
as  to  an  answer  in  equity  in  England. 

Suppose,  in  a  partnership  suit,  the  plaintiff  claimed  a  moiety  of 
the  profits,  and  the  defendant  was  entitled  to  two-thirds,  it  would 
be  too  late  to  raise  that  question  on  taking  the  accounts  after  a 
decree.  It  was  necessary  also,  in  this  case,  for  the  defendants  to 
deny  that  the  business  was  carried  on  for  their  benefit,  when  it 
was  really  carried  on  only  for  the  purposes  of  winding-up.     Unless 


COUBT  OF  APPEAL.  466 

the  plaintiflf  submits  to  the  terms  of  the  plea,  he  has  uo  right  to  a        ^^^^- 
decree.  Smith 

If  the  declaration  had  remained  unanswered,  the  plaintiflf  citbrib 
might  have  had  a  decree  as  for  wilful  default,  and  the  defendant  akd  Moou. 
could  not  have  come  at  the  time  of  the  decree  with  affidavits  of  no 
wilful  default.  In  the  interpretation  of  the  rules  of  the  Supreme 
Court  of  New  Zealand,  it  is  evident — as  may  be  seen  from  the 
report  on  which  they  were  based,  as  well  as  from  their  own  pro- 
visions— ^that  the  same  principles  of  pleading  are  to  be  applied  in 
actions  for  money,  for  land,  and  for  specific  relief,  and  that  the 
intention  of  their  framers  was  to  assimilate  the  practice  to  the 
equitable  rather  than  to  the  legal  system  prevailing  in  the  mother 
country.  The  pleadings  are  to  be  plain  statements  of  primary 
facts  relied  upon— matter  merely  evidentiary  thereof  being 
eliminated.  The  English  "answer'^  in  Chancery,  without  the 
merely  evidentiary  parts,  is  more  analogous  to  the  New  Zealand 
plea  than  a  plea  in  a  common-law  action  in  England.  The 
ai^ument  for  the  plaintiflf  is  based  on  the  proposition  that  the  plea 
must  either  be  by  way  of  traverse  or  of  confession  and  avoidance, 
using  these  words  in  the  same  sense  in  which  they  are  used  in  the 
English  pleading  at  common-law.  But  this  is  inconsistent  with 
rule  40,  which,  in  the  second  part,  says  that  every  pleading  which 
distinctly  states  all  such  matters  of  fact  as  are  necessary  to 
sustain  the  action,  defence,  or  reply,  as  the  case  may  be,  shall  be 
sufllicient. 

As  to  rules  42  and  43,  the  two  subsections  of  rule  43  are  merely 

explanatory.  It  is  not  said  that  the  afl&rmative  and  negative  pleas 
there  spoken  of  are  to  be  the  only  kind  of  pleas.  Rule  345  shows 
that  the  defendant  may  claim  relief  by  decree  or  rule.  Where  a 
defendant  pleads  set-oflf,  he  may,  in  New  ^Zealand,  recover  the 
surplus,  if  any,  over  the  plaintiflf  s  claim.] 

[Chapman,  J. — ^In  the  case  where  in  a  partnership  suit  the 
plaintiflf  claims  two-thirds  of  the  profits,  and  thcdcfcndant,admitting 
the  partnership  and  submitting  to  the  dissolution,  contends  he  is 
entitled  to  half  of  the  profits,  he  must  surely  be  enabled  to  inform 
the  Court  of  that  on  the  record.] 

A  plea,  therefore,  must  be  contemplated  in  such  a  case.  The 
€»8umption  in  support  of  the  demurrer  is,  that  an  aflSrmative  plea 
in  New  Zealand  must  be  confined  to  the  common-law  "  confession 
and  avoidance  "  of  the  English  common  law. 
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1871.  The  word  "  avoid/'  in  the  third  paragraph  of  rule  43,  must  not 

Smith       be  confined  to  "justification,  excuse,  or  discharge,^'  but  must  extend 
^-^-  to  the  object  of  getting  a  modification  of  the  decree  as  prayed. 

AUD  MooBv.  Mr.  Lewis,  in  his  Treatise  on  Equity  Pleading,  p.  227,  says 
'^The  answer  must  (as  must  a  bill)  often  make  statements  of 
facts  for  the  purpose  of  obtaining  inquiries/'  In  a  partnership 
suit,  the  defendant  may  be  as  anxious  for  a  decree  as  the 
plaintiff,  or  more  so,  but  he  surely  must  make  his  statement  in  as 
far  as  it  varies  from  the  plaintiff's  before  decree.  It  is  suggested 
on  the  other  side,  that  the  defendant  must  let  judgment  go  by 
default ;  and  when  the  plaintiff  applies  for  a  decree,  the  defendant 
must  then  make  his  qualifying  statements.  It  is  said  that  those 
qualifying  statements  must  not  be  put  upon  the  record.  But  if 
the  declaration  is  admitted,  why  should  the  defendant  be  allowed 
to  come  forward  with  affidavits  at  variance  with  it  ?  The  rules 
referring  to  judgment  for  default  of  plea  refer  to  actions  for  specific 
relief  as  well  as  others ;  and  by  rule  228,  in  actions  for  specific 
relief,  if  the  defendants  fail  to  plead,  the  plaintiff  must  move,  on 
affidavit  and  notice,  for  such  decree  as  he  may  think  himself 
entitled  to. 

[Trovers, — ^The  decree,  when  made,  is  harmless.  On  the  taking 
of  the  accounts,  the  defendant  might  apply  for  further  directions. 
It  is  not  necessary  for  him  to  appear  at  the  hearing.] 

The  object  of  the  pleadings  is  to  bring  before  the  Court  the 
necessary  materials  for  a  decree  secundum  allegata  et  probata. 
The  rule  is  the  same  in  England  as  to  a  bill  in  equity  and  defence  ; 
and  there,  as  is  stated  in  Lewis's  book,  p.  216,  "The  defendant 
cannot  avail  himself  of  any  matter  in  defence  of  which  the 
plaintiff  has  not  notice  by  its  being  on  the  pleadings." 

If  the  practice  were  such  as  is  contended  for  by  the  plaintiff,  the 
decree  for  specific  performance  of  a  contract  might  be  made  upon 
materials  at  variance  with  the  truth.  Further  directions  nust  be 
such  as  are  consistent  with  the  facts  on  the  record.  The  practice 
suggested  would  also  be  productive  of  unnecessary  delay. 

The  disputing  of  a  right  in  a  common-law  action  and  in  equity 
is  a  different  thing. 

[Richmond,  J. — If  we  are  to  have  equity  suits  at  all,  common- 
law  pleading  must  be  inapplicable,  or  rather  totally  inadequate  for 
the  purposes  of  a  Court  of  Equity.  Supposing  trustees  come  into 
Court  for  the  purpose  of  administering  an  estate,  and  there  is  no 
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controversy  between  them^  but  diflScult  questions  arise,  there  can ^^^^- 

be  no  pleading  in  the  common-law  sense  of  the  word.]  Smith 

It  is  submitted  that  the  plea,  though  not  a  bar  to  the  action,  cubbib 
does  in  truth  affect  the  whole  declaration.  No  formalities  are  and  Moobb. 
required  in  our  pleading.  A  plea  may  be  good  at  common  law 
which  confesses  part  and  denies  part :  Cross  v.  Johnson  (9  B.  and 
C.  613).  Referring  to  the  declaration,  the  plea  in  this  case  shows 
that  the  partnership  is  of  a  different  kind  from  that  alleged  in  the 
declaration,  especially  with  respect  to  interest  on  advances.  As  a 
general  rule,  interest  cannot  be  charged  in  such  cases  without  a 
contract  (1  Lindley  on  Partnership,  771) ;  therefore  the  defendant 
has  in  his  plea  set  up  a  contract  for  interest.  Again,  for  the 
dissolution  of  a  partnership  at  will,  it  is  necessary  that  there  should 
be  a  definite  notice  of  the  exercise  of  the  will;  and  the  plea, 
though  admitting  that  the  plaintiff  did  give  notice  of  an  intention 
to  dissolve,  avers  that  the  notice  was  without  date,  and  therefore 
insufficient  for  a  dissolution.  The  notice  must  be  definite  and 
explicit,  and  communicated  to  all  the  partners :  1  Lindley,  2^, 
citing  Van  Sandau  v.  Moore  (1  Russ.  463). 

All  the  plaintiff  can  get  on  his  declaration,  is  a  dissolution  as 
from  the  commencement  of  the  action.  The  claim  in  the  declara- 
tion is  as  from  the  31st  January,  before  action  brought,  and  the 
declaration  only  shows  a  notice,  in  January,  .of  an  intention  to 
dissolve.  Why  should  the  plaintiff  aver  that  the  defendant 
agreed  to  dissolve,  if  there  was  actually  a  dissolution  ? 

[Travers. — ^The  necessity  for  a  distinct  notice  will  not  be 
disputed.] 

There  are  other  grounds  of  dissolution  alleged,  such  as  the 
allegation  respecting  the  impossibility  of  going  on,  which  is  treated 
of  in  Lindley  on  Partnership,  p.  227,  and  the  averment  that  the 
defendant  carried  on  business  on  his  own  account. 

[Travers, — There  is  nothing  in  the  prayer  of  the  declaration 
founded  upon  that.] 

But  although  the  plaintiff  does  not  expressly  rest  his  claim  in 
the  prayer  upon  that,  yet  he  would  be  entitled  to  ask  for  a  decree 
according  to  the  facts  he  may  establish  under  his  declaration.  It 
is  submitted  that  untrue  averments  should  be  eliminated  from 
the  declaration  before  decree. 

In  Jones  v.  Morrall  (2  Sim.  N.S.  241,  sc.  21  L.  J.  Chanc. 

607),  the  rule  is  laid  down  that,  if  the  plaintiff  seeks  to  found  any 
VOL.  I.— Pam  6.  7 
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1871.        part  of  his  case  on  the  improper  conduct  of  the  defendant^  be  must 

Skith       state  that  in  the  bill  or  declaration ;   if  he  does  not,  he  cannot 

^'         come  before  the  Court,  on  further  directions,  to  ask  that  accounts 

▲KD  MooBB.  should  be  taken  on  the  footing  of  improper  conduct  in  any  particular 

transaction. 

The  authorities  show  that,  in  a  general  prayer,  you  cannot  ask 
for  relief  diflFerent  from  that  contained  in  a  special  prayer,  but  you 
may  expand  the  facts  of  the  general  prayer.  The  defendant  offers 
to  admit  all  that  can  be  included  in  the  prayer  of  his  declaration^ 
subject  to  the  facts  stated  in  the  plea. 

The  declaration  alleges  improper  conduct  in  the  defendant  in 
refusing  to  come  to  an  account.  Such  a  declaration  requires  denial, 
and  that  the  defendant  should  be  able  to  show  that  the  delay  was 
attributable  to  the  plaintiff. 

It  is  submitted  that  the  plea  is  supportable  as  an  admission 
generally,  or  as  an  admission  of  part  and  denial  of  the  rest.  It  is 
not  embarrassing,  and  to  plead  to  it  was  the  only  proper  pro- 
ceeding for  the  defendant  to  take. 

Travers,  in  reply. 

It  has  been  contended  that  the  answer  in  Chancery  is  similar 
to  a  pica  in  a  New  Zealand  action.  But  in  Chancery  there  is  the 
same  distinction  between  pleas  and  answers  as  there  is  here.  It 
appears  from  Danieirs  Chancery  Practice,  vol.  i.  p.  554,  that 
there  are  no  demurrers  to  pleas  in  Chancery.  There  may  be  a 
demurrer  to  a  bill,  but  a  plea  is  objected  to  by  exception. 
There  is  a  broad  distinction  between  the  plea  here  and  the  answer 
in  England. 

[Chapman,  J. — In  New  Zealand,  we  have  taken  out  the  evi- 
dentiary matter  from  the  English  "  answer  "  and  stripped  it  of  the 
discovery  part;  and  a  plea  remains.] 

In  New  Zealand,  the  plaintiff  is  bound  to  set  forth  distinctly 
the  character  of  relief  which  he  seeks,  and  it  cannot  be  extended 
beyond  the  prayer  of  the  declaration,  without  amendment. 

[Chapman,  J. — ^The  question  is,  whether  it  is  necessary  that  a 
plea  in  equity  should  cover  the  whole  declaration ;  or  whether  the 
defendant  may  not  plead  matter  which  would  modify  the  decree 
to  be  given.] 

The  present  case  is  not  such  an  one  as  is  suggested.  The  so- 
called  plea  only  shows  that  interest  should  be  allowed.  That  is 
merely  an  addition  to  the  matter  in  the  declaration,  not  an  answer. 
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There  is  nothing  in  the  declaration  to  prevent  the  defendant  from        ^^^l 
claiming  interest  on  a  reference  to  the  Registrar.  Smith 

[Richmond^  J. — Yon  have  laid  the  foundation  for  claiming      cvvbib 
certain   profits^  irrespective  of  losses  and  interest.      You  have  andMoobb. 
charged  the  defendants  with  misconduct  in  continuing  to  trade 
with  the  plaintiff's  money  after  the  dissolution  of  the  partnership. 
It  might  be  said  that^  without  anything  more  than  the  declaration 
shows^  the  plaintiff  would  be  entitled  to  a  special  decree.] 

Under  the  prayer  of  the  declaration^  a  common  decree  only  could 
be  granted.  The  declaration  must  by  our  rules  specify  the  relief 
sought. 

It  might  be  convenient  that  the  Court  should  lay  down  rules 
enabling  the  plaintiff  to  apply  for  relief  upon  the  admissions  in  the 
record ;  but  it  is  submitted  that^  as  the  practice  now  stands^  the 
plaintiff  must  file  affidavits  verifying  the  declaration^  and  averring 
that  no  plea  has  been  delivered.  The  same  course  of  proceeding 
is  to  be  adopted  in  New  Zealand.  If  the  defendant  disputes  the 
plaintiff^s  right  to  a  decree^  he  must  plead ;  but  if  he  does  not^ 
he  must  depend  upon  the  working  out  of  the  decree  to  get  what 
he  requires. 

The  case  of  Jones  v.  Morall  bears  out  the  view  that^  when  the 
decree  is  confined  to  the  special  matter  contained  in  the  bill^  it 
cannot  afterwards  be  extended. 

Cur,  adv.  vult. 

Johnston^  J.  (27th  July),  delivered  the  judgment  of  the 
Court.* 

This  is  an  action  praying  that  an  account  be  taken  of  the 
partnership  transactions  of  the  appellant  (the  plaintiff  below)  and 
the  respondents  (the  defendants  below).  The  defendants,  by  their 
plea,  admit  or  confess  the  greater  part  of  the  declaration,  and 
aver  that  they  have  always  been  ready  and  willing,  so  far  as  they 
are  able,  to  render  accounts  of  the  partnership  business,  and  to 
have  the  same  settled  and  adjusted,  and  to  have  the  partnership 
property  sold.  So  far,  therefore,  the  defendants  offer  no  resist- 
ance to  a  decree  for  an  account.  As  must  often  happen,  where 
partners  cannot  adjust  their  differences  by  agreement  and  are 
compelled  to  resort  to  the  Court,  the  defendants  may  be  as 
anxious  for  the  intervention  of  the  Court  as  the  plaintiffs  are. 

*  Johnston,  Gresson,  Richmond,  and  Chapman,  JJ. 
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1871  Bnt^  besides  this  submission  to  a  decree^  the  plea  contains 

Smith  certain  other  ayerments.  In  the  second  paragraph  of  the  plea,  the 
CuBBis  defendants  say  that,  in  addition  to  what  the  plaintiff  has  alleged  in 
▲VD  MooBB.  the  second  paragraph  of  the  declaration,  "  it  was  also  agreed  that 
the  plaintiff  and  defendants  should  each  contribute  equally  to  the 
partnership  capital,  and  that  if  the  plaintiff  should  be  unable  to 
contribute  his  proportion  and  the  defendants  made  such  advances 
to  him,  his  interest  in  the  partnership  property  should  be  charged 
with  such  advances,  with  interest  at  the  ordinary  bank  rates/' 
The  defendants  also  deny  or  traverse  the  averment  in  the  fifth 
paragraph  of  the  declaration,  which  chaises  them  with  having 
carried  on  the  business  after  notice  of  the  dissolution,  to  their  own 
advantage,  and  with  having  contracted  debts  in  so  doing;  and 
they  aver  that  "  they  have  only  carried  on  the  business  so  far  as 
was  necessary  to  the  winding-up  of  the  same/'  They  also  traverse 
the  averments  in  the  seventh  and  eighth  paragraphs  of  the 
declaration. 

This  plea  the  plaintiff  (the  now  appellant)  demurs  to,  on  two 
grounds.  First,  because  while  the  plea  does  not  deny  the  plaintiff's 
claim  to  relief,  it  sets  up  no  matter  in  bar  to  such  claim  to 
relief;  secondly,  while  it  does  not  deny  the  material  allegations  in 
the  declaration,  the  matters  alleged  in  the  plea  are  not  a  sufficient 
answer  to  the  plaintiff's  claim  to  relief.  This  second  ground  seems 
to  be  no  more  than  a  translation  of  the  first  ground  into  other 
language. 

The  demurrer  was  overruled  and  the  plea  sustained  by  the 
learned  Judge  before  whom  the  demurrer  was  argued;  and  we  are 
unanimous  in  thinking  that  he  was  right. 

The  whole  scope  of  the  arguments  of  the  learned  counsel  for 
the  plaintiff  was  designed  to  show  that  under  the  rules  of  this 
Court  no  plea  is  admissible,  unless  it  be  a  complete  bar  or  answer 
to  the  claim  of  the  relief  sought ;  that  as  this  plea  does  not  deny 
the  right  to  the  relief  claimed,  and  does  not  set  up  any  matter  in 
answer,  it  is  a  mere  nullity,  which  must  be  got  rid  of  before  the 
plaintiff  can  move  one  step.  Undoubtedly  there  are  some  actions 
for  specific  relief  of  so  simple  a  character,  both  as  to  the  parties 
and  as  to  the  nature  of  the  relief  sought,  as  to  be  analogous  to  an 
action  for  money ;  but  there  are  others — and  the  action  for  an 
account  between  partners  is  one — in  which  the  decree  must  be 
distributive.     In  such  actions,  the  material  facts  in  the  declaration 
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must  be  treated  as  divisible ;  and  unless  the  defendant  be  permitted        ^^^^ 
to  confess  such  facts  as  he  cannot  and  does  not  wish  to  deny^  and       Sicith 
to  traverse,  or  affirmatively  set  up  others  which  may  either  modify      cmsn 
the  decree  prayed  for  or  affect  the  principle  or  basis  on  which  and  Moobb. 
the  accounts  should  be  taken,  complete  equity  cannot  be  done 
between  the  parties.     It  may  often  happen  that,  without  disputing 
the  claims  to  relief,  by  the  putting  in  issue  of  a  single  fact,  such  as 
the  share  which  the  several  partners  have  in  the  capital  stock,  and 
the  proportion  of  profits  to  which  each  is  entitled,  the  very  basis 
of  the  accounts  is  affected. 

This  it  seems  most  convenient  to  do,  at  an  early  stage.  It 
may  be  true,  as  the  learned  counsel  contends,  that  the  power  of 
the  Court  is  quite  ample  to  do  this  at  a  later  stage.  It  may  direct 
issues  if  necessary,  give  further  directions,  and  even  direct  the 
accounts  to  be  taken.  But  surely  it  is  more  consistent  with 
the  spirit  of  our  rules  to  ascertain  all  disputed  facts  at  an  early 
stage,  that  is,  before  the  accounts  are  taken.  If  it  could  not  be 
done  at  some  stage,  it  would  be  impossible  to  administer  com- 
plete equity  between  the  parties  in  such  cases  as  departed  from 
the  nature  of  an  action  for  money,  either  by  the  introduction  of 
more  than  two  parties,  or  more  than  one  simple  right  to  be  deter- 
mined for  or  against  the  plaintiff  or  plaintiffs.  In  this  case,  although 
the  plea  is  not,  and  could  not  be,  similar  to  a  plea  to  an  action  for 
money,  it  is  really  analogous  thereto.  It  does  not  answer  the 
whole  declaration ;  it  does  not  pretend  to  be  a  plea  in  bar  to  the 
principal  relief  sought,  in  some  shape.  But  it  it  does  cover,  so  to 
speak,  the  whole  declaration.  It  confesses  the  greater  part  thereof, 
and,  in  effect,  traverses  and  virtually  tenders  issue  as  to  some 
of  the  material  documents,  which  may  either  modify  the  decree  or 
at  least  affect  the  basis  upon  which  the  accounts  are  to  be  taken 
by  the  officer  of  the  Court.  This,  we  think,  can  be  done  without 
any  violation  of  the  rules  of  this  Court.  Moreover,  we  think 
that  it  is  better  that  this  should  be  done  at  the  earliest  stage. 
Such  a  course  may  prevent  the  necessity  of  an  issue  or  issues 
after  the  accounts  have  been  taken,  the  finding  of  which  may  re- 
quire another  reference  of  the  accounts  for  amendment.  We  can 
see  nothing  embarrassing  in  this  course.  Nor  is  there  anything 
immaterial  in  the  issues  raised.  The  question  whether  the  de- 
fendants improperly  carried  on  the  business  after  notice  of  dissolu- 
tion, and  made  profits  or  sustained  losses  and  contracted  debts,  or 
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^^71        whether^  as  their  plea  alleges^  they  only  carried  on  the  business  so 
Skith       far  as  was  necessary  for  the  purpose  of  winding-up  the  same^  is 
Cu&BiB      material,  as  affecting  the  accounts  to  be  taken,  and  as  determining 
AMD  Moojtx.  with  what  sums  the  defendant  should  be  charged  in  account. 
This  alone,  in  the  view  which  we  take,  would  be  sufficient  to  sus- 
tain the  plea — ^not,  certainly,  as  a  plea  in  bar,  which  it  does  not 
pretend  to  be,  but  as  one  raising  an  issue  material  to  the  basis  on 
which  the  accounts  should  be  taken. 

We  are  therefore  of  opinion  that  the  appeal  should  be  dis- 
missed, and  the  judgment  below  affirmed,  and  with  costs. 

[TVavers,  for  the  plaintiff,  asked  for  leave  to  reply,  and  that  the 
costs  of  the  demurrer  and  appeal  should  not  be  payable  till  the 
conclusion  of  the  cause.] 

[7%«  Attorney 'General  submitted  that  the  costs  should  be 
payable  before  the  leave  to  reply  should  be  available.] 

Per  Curiam, — Judgment  for  the  respondents,  and  that 
the  appellant  have  leave  to  reply  on  payment  of  the 
costs  of  the  demurrer  and  appeal. 


Jtt/yl7,18,19,  TAYLOE  akd  WATT  «.  JORDAN  aud  TABQ. 

' Sutptnnon  of  action  hf  taking  BUI— Merger — Mortgage  hg  one  of  two  eo-eon- 

iraci^re — After^plea  of  judgment  recovered — Practice — Judgment  hg  default — Order 
for,  and  entering  up  y  judgment  ^  J2.  O.  1856,  r.  308 — Operation  of  judgment  hg  default 
against  one  of  teveral  co-contractors. 

The  declaration  against  J.  and  T.  was  for  £1,426,  on  money  counta.  T.  did  not 
appear  or  plead.  J.  pleaded,  in  bar  of  the  further  maintenanoe  of  the  action,  that  he 
and  T.  carried  on  business  as  sheepowners,  and  incurred  the  debt  as  partners  ;  that 
the  partnership  was  dissolved  on  the  22nd  June,  1870 ;  that  by  deed  of  22nd  June* 
T.  coTenanted  with  J.  to  discharge  the  partnership  debt  to  tlie  plaintiffs,  of  which 
the  plaintiffs  had  notice ;  that  after  the  commenoement  (on  the  2nd  July)  of  this 
action,  which  was  for  the  whole  partnership  debt,  the  plaintiffs  caused  T.  to  be 
arrested  on  mesne  process  ;  that  before  the  commencement  of  the  action,  the  defend- 
ants, in  the  ordinary  course  of  business,  had  doliyered  wool  to  the  plaintiffs,  of  the 
value  of  £600,  to  be  sold  by  them  for  the  benefit  of  the  defendants,  and  to  be 
accounted  for ;  that  on  the  8th  July,  after  action  brought,  the  plaintiffs  and  T.  agreed 
that  plaintiffs  should  dispose  of  the  wool,  and  apply  the  proceeds  in  part  satis£setion  of 
their  claim,  and  give  the  defendants  credit  therefor,  and  take  the  wool  at  £426  till  the 
result  of  the  sales  should  be  known,  and  that  the  plaintiffs  should  take  the  acceptances 
of  T.  for  £1,000,  the  alleged  balance,  and  stay  all  further  proceedings  in  the  action 
against  T.  The  plea  then  averred  that  T.,  in  order  to  satisfy  the  claims,  gave,  and 
the  plaintiffs  received,  certain  bills  of  exchange  in  payment  of  the  sum  of  £1,000 ;  and 
that  T.,*  by  way  of  collateral  security,  convoyed  to  the  plaintiffs,  by  deed  of  Stb  July, 
all  his  real  and  personal  property,  with  an  exception.    At  the  trial,  the  jury  found 
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that  the  pIaintiH*s  did  not  agree  to  stay  the  proceedings,  and  that  T.  gare  and  the  1871 

plaintiffs  received  the  bills,  for  £1,000,  but  not  in  payment.    The  deed  of  mortgage,   _ 

professing  to  be  by  way  of  collateral  security,  recited  the  arrest  of  T.,  and  that  the        TS?^*^ 

plaintiffs  agreed  to  release  him  on  his  executing  the  assignment,  and  that  it  was  to  ^^ 

be  security  for  any  sum  which  might  be  found  due.  Jobdan  anb 

Immediately  before  the  trial,  the  plaintiffs  obtained  an  order  from  a  Judge,  for         Tago. 
judgment  by  default  against  T. ;  but  the  judgment  was  not  formally  entered  up.    J.*s 
counsel  asked  leave  to  plead  the  judgment  recovered  against  T.  as  an  after-plea,  but 
was  refused. 

It  was  argued  in  the  Court,  but  the  point  was  afterwards  abandoned,  that  the  plea 
and  facts  amounted  to  a  defence  by  way  of  accord  and  satisfaction. 

Meld — 1.  That  the  right  of  action  against  the  defendants  was  not,  by  the  fact  of 
the  plaintiffs  taking  the  bills,  suspended  till  they  should  have  proved  unproductive, 
because  they  were  not  taken  in  payment.  2.  That  there  was  no  merger  of  the  simple 
contract  debt  in  the  deed  of  iMsignment ;  a  mortgage  by  one  of  two  persons  jointly 
indebted  to  the  mortgagee  not  giving  a  coextensive  remedy.  8.  That  the  Judge 
below  rightly  refused  leave  to  plead  an  after-plea  of  judgment  recovered ;  and 
that  such  plea  could  not  have  been  proved,  the  judgment  not  having  been  entered  up. 

A  minute  by  the  Judge  indorsed  on  an  affidavit,  giving  leave  to  enter  up 
judgment,  eren  though  followed  by  an  entry  in  the  Registrar's  book,  is  only  a 
recorded  direction  under  Reg.  0en.,  r.  308,  and  does  not  constitute  a  judgment. 

Semhle,  that  there  is  no  authority  for  saying  that,  in  an  action  against  two  co- 
contractors,  a  judgment  by  default  against  one,  ipso  facto  operates  as  a  bar  against 
carrying  on  the  action  to  judgment  against  the  other  co-contractor. 

The  proceedings  in  this  case  were  removed  into  the   Court  of 
Appeal  by  consent,  and  by  order  of  Johnston,  J. 

On  the  second  day  of  July,  1870,  an  action  was  commenced  in 
the  Supreme  Court  of  New  Zealand  for  the  Wellington  District, 
by  the  plaintiffs  against  the  defendants,  to  recover  from  the 
defendants  a  joint  debt  amounting  to  the  sum  of  £1,426  16s.  6d. 
The  proceedings  in  the  action  were  as  follows : — 

Declaration  for  goods  bargained  and  sold,  and  sold  and 
delivered,  for  work  done,  money  lent,  and  money  paid  for  the 
use  of  the  defendants ;  money  found  due  on  an  account  stated, 
and  for  interest. 

The  plaintiffs  claimed  the  sum  of  £1,426  16s.  6d. 

The  defendant  William  John  Tagg  did  not  appear  or  plead  to 
the  action. 

The  defendant  John  Jordan  appeared,  and  pleaded  the  follow- 
ing plea : — 

1.  That  before  the  commencement  of  this  action,  the  defendants 
carried  on  business  together  in  copartnership,  under  the  style  or 
firm  of  Jordan  and  Tagg,  as  sheep-farmers,  at  the  Waitohi  Station, 
in  the  district  of  Rangitikei,  in  the  Province  of  Wellington. 

2.  That  whilst   the  defendants  carried  on   such  business  «s 
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^^^^        aforesaid,   they   became  indebted,   as   such    copartners,   to    the 

Tayiob  aud  plaintiffs  in  the  moneys  in  the  declaration  mentioned. 

Watt  3    rp^^^^  y^^  ^  ^^^  ^^^  ^^^  ^^^^  ^j^^  22nd  day  of  June,  1871, 

Jordan  and  the  defendants,  by  mutual  consent,  dissolved  the  said  copartner- 
ship. 

4.  That  by  a  deed  dated  the  24th  day  of  June,  1870, 
the  said  William  John  Tagg,  in  consideration  of  the  absolute 
vesting  in  him  of  the  property  of  the  firm,  as  thereinafter 
mentioned,  did  covenant  with  the  said  John  Jordan  that  he  the 
said  William  John  Tagg  would  discharge  the  amount  then  owing 
from  the  said  copartnership  to  the  plaintiffs. as  aforesaid. 

5.  That  the  plaintiffs  had  notice  of  all  and  singular  the 
premises. 

6.  That  on  or  about  the  2nd  day  of  July,  1870,  the  plaintiffs 
commenced  this  action,  and  the  amount  claimed  to  be  recovered  by 
them  from  the  defendants  is  the  whole  amount  of  money  due  and 
owing  to  them  from  the  said  copartnership  at  the  date  of  the 
commencement  of  this  action. 

7.  That  after  the  commencement  of  this  action,  the  plaintiffs 
caused  the  said  William  John  Tagg  to  be  arrested  upon  a  writ  of 
arrest,  by  way  of  mesne  process,  to  hold  the  said  William  John 
Tagg  to  bail  in  this  action,  upon  grounds  set  forth  in  certain 
affidavits  filed  in  this  action. 

8.  That  before  the  commencement  of  this  action,  the  defendants, 
as  such  copartners  as  aforesaid,  had  delivered  to  the  plaintiffs,  in  the 
ordinary  course  of  their  dealing,  certain  wool  and  other  produce,  of 
the  value  of  £500  and  upwards,  to  be  sold  by  the  plaintiffs  for  and  on 
behalf  of  the  defendants,  and  to  be  accounted  for  by  the  plaintiffs 
to  them. 

9.  That  on  or  about  the  8th  day  of  July,  1870,  the  plaintiffs 
agreed  with  the  said  William  John  Tagg  to  sell  and  dispose  of  such 
wool  and  produce,  and  to  apply  the  proceeds  of  such  sale  in  part 
satisfaction  and  discharge  of  their  claim,  and  in  the  meanwhile  to 
give  the  defendants  credit  for  the  value  of  such  wool  and  produce 
in  account  current  between  them  and  the  plaintiffs,  and  to  take 
such  wool  and  produce  at  the  price  or  sum  of  £426  16s.  6d.,  until 
the  result  of  the  sale  thereof  should  be  known,  and  subject  to  the 
liability  of  either  party  to  account  to  the  other  of  them  for  the 
difference  between  the  sum  actually  realized  and  the  price  fixed 
by  the  plaintifis  and  the  said  William  John  Tagg  as  aforesaid^  and 
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the  plaintiffs  then  further  agreed  to  receive  and  take  the  drafts  or        ^^^^ 
acceptances  or  bills  of  exchange  of  the  said  William  John  Tagg  Taylor  jind 
for  the  sum  of  jE  1,000,  the  balance  alleged  to  be  due   to   the       Watt 
plaintiffs  from  the  defendants  as  such  copartners  as  aforesaid,  and  to  Jordan  and 
stay  all  further  proceedings  in  this  action  against  the  said  William 
John  Tagg. 

10.  That  the  said  William  John  Tagg  afterwards,  in  pursuance 
and  performance  of  the  agreement  in  that  behalf  entered  into 
between  him  and  the  plaintiffs  as  aforesaid,  and  in  order  to  satisfy 
and  discharge  the  claims  of  the  plaintiffs  in  this  action,  gave  to  the 
plaintiffs,  and  the  plaintiffs  then  received  from  the  said  William 
John  Tagg,  certain  drafts  or  acceptances  or  bills  of  exchange  in 
payment  of  the  sum  of  £1,000,  the  balance  alleged  to  be  due  and 
owing  to  them  from  the  defendants  as  such  copartners  as  afore- 
said. 

11.  That  by  a  deed  dated  on  or  about  the  8th  day  of  July, 
1870,  and  made  between  the  said  William  John  Tagg  of  the  one 
part  and  the  plaintiffs  of  the  other  part,  the  said  William  John 
Tagg  did  convey  and  assure,  assign,  transfer,  and  set  over  unto  the 
plaintiffs,  as  collateral  security,  the  run  or  station  at  Waitohi  afore- 
said, formerly  belonging  to  the  said  late  copartnership,  and  all  the 
sheep,  cattle,  and  live  stock  thereon,  and  all  the  real  and  personal 
estate  of  and  belonging  to  the  said  William  John  Tagg,  except  his 
furniture  and  personal  effects  in  the  dwelling-house  then  occupied 
bv  him. 

12.  That  the  plaintiffs  thereupon,  in  consideration  of  the  pre- 
mises, released  and  discharged  the  said  William  John  Tagg  from 
custody. 

13.  And  the  defendant  Jordan  says  that,  by  reason  of  the 
premises,  the  plaintiffs  ought  not  to  be  permitted  further  to 
maintain  this  action. 

Replication — That,  as  to  so  much  of  the  plea  of  the  said  John 

Jordan  as  alleges  that  the  defendants,  by  deed,  dissolved  partnership 

between  them,  and  that  the  said  William  John  Tagg,  in  consideration 

of  the  absolute  vesting  in  him  of  the  property  of  the  firm,  did,  by 

deed  dated  the  24th  day  of  June,  1870,  covenant  with  the  said 

John  Jordan,  that  he  the  said  William  John  Tagg  would  discharge 

the  amount  then  owing  from  the  said  copartnership  to  the  plaintiffs 

as  in  the  said  plea  mentioned, — they,  the  plaintiffs,  do  not  know 

whether  the  defendants  did  dissolve  the  partnership  between  them, 
VOL.  I.— Part  5.  8 
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^^^        or  whether  the  said  William  John  Tagg  did  covenant  with  the 
Taylob  and  said  John  Jordan  as  alleged. 

^^  And  the  plaintiflFs  further  say  that  they  deny  that  they  had 

Jo^^N  ^^  notice  of  all  and  singular  the  premises,  as  in  the  said  plea  alleged. 

And  as  to  the  other  parts  of  the  said  plea,  the  plaintiffs  deny 
all  the  material  allegations  therein. 

Upon  these  pleadings  the  issues  hereinafter  set  forth  were 
framed. 

On  the  9th  day  of  June,  1871,  the  plaintiffs  applied  for  an 
order  for  judgment  for  default  of  plea  against  the  defendant 
William  John  Tagg,  and  thereupon  Johnston  J.  directed  judgment 
to  be  entered  up  against  the  said  William  John  Tagg  for  the  sum 
of  £1,090  13s.  4d.,  the  balance  claimed  by  the  plaintiffs  after 
giving  credit  for  certain  money  which  they  admitted  to  have 
received  on  behalf  of  the  defendants  since  the  commencement  of 
the  action,  under  the  agreement  as  to  wool  and  produce  mentioned 
in  the  eighth  and  ninth  paragraphs  of  the  plea  of  the  defendant 
Jordan. 

On  the  12th  day  of  June,  the  defendant  Jordan  applied,  on 
affidavit,  for  leave  to  plead  the  recovery  of  the  said  judgment 
against  the  said  William  John  Tagg,  his  joint  debtor,  in  bar  of  the 
further  maintenance  of  the  said  action.  His  Honor  refused  the 
application,  but  reserved  to  the  defendant  Jordan  leave  to  move 
to  enter  a  verdict  for  him  if  he  should  desire  to  do  so^  on  the 
ground  that  leave  to  plead  the  recovery  of  such  judgment  should 
not  have  been  refused. 

The  trial  of  the  issues  of  fact  raised  on  the  allegations  con- 
tained in  the  plea  of  the  defendant  Jordan,  and  denied  by  the 
replication  of  the  plaintiffs,  was  then  proceeded  with,  and  the 
findings  of  the  jury  were  written  opposite  to  the  several  issues,  as 
under : — 

1.  Did  the  defendants  carry  on  business  together  in  copartner- 
ship, as  in  the  first  paragraph  of  the  plea  alleged  ? — Yes. 

2.  Did  the  defendant  become  indebted  to  the  plaintiffs,  as  in 
the  second  paragraph  of  the  plea  alleged  ? — Yes. 

3.  Did  the  defendants  dissolve  the  said  copartnership  as  in  the 
third  paragraph  of  the  plea  alleged  ? — No. 

4.  Did  the  defendant  William  John  Tagg  covenant  with  the 
defendant  John  Jordan,  as  in  the  fourth  paragraph  of  the  plea 
alleged  ? — No. 
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5.  Had  the  plaintiffs  notice  thereof,  as  in  the  fifth  paragraph  of        ^^^^ 
the  plea  alleged  ? — No.  Tatlob  and 

6.  Is  the  amount  claimed  to  be  recovered  by  the  plaintiffs  the       Watt 
whole  amount  of  money  due  and  owing  to  them,  as  in  the  sixth  Jordan  and 
paragraph  of  the  plea  alleged  ? — Yes. 

7.  Did  the  plaintiffs  cause  the  defendant  William  John  Tagg 
to  be  arrested,  as  in  the  seventh  paragraph  of  the  plea,  alleged? — 
Yes. 

8.  Had  the  defendants  delivered  to  the  plaintiffs  certain  wool 
and  other  produce,  as  in  the  eighth  paragraph  of  the  plea  alleged, 
and  for  the  purposes  therein  mentioned  ? — Yes,  subject  to  reali- 
zation. 

9.  Did  the  plaintiffs  agree  with  the  defendant  William  John 
Tagg,  as  in  the  ninth  paragraph  of  the  plea  alleged  ? — Yes,  but 
the  plaintiffs  did  not  agree  to  stay  proceedings  against  Tagg, 

10.  Did  the  defendant  William  John  Tagg  give  to  the  plaintiffs, 
and  the  plaintiffs  receive  from  him,  certain  drafts  or  acceptances 
or  bills  of  exchange,  as  in  the  tenth  paragraph  of  the  plea 
alleged  ? — Yes,  but  not  as  payment. 

11.  Did  the  defendant  William  John  Tagg  give  the  security 
in  the  eleventh  paragraph  of  the  plea  mentioned,  as  therein 
alleged  ? — ^Yes. 

12.  Did  the  plaintiffs  release  the  defendant  William  John 
Tagg  from  custody,  as  in  the  twelfth  paragraph  of  the  plea 
alleged  ? — Yes. 

13.  To  what  amount,  if  any,  are  the  plaintiffs  entitled? — 
£1,426  168.  6d. 

On  the  19th  day  of  June,  1871,  the  defendant  John  Jordan 
moved,  pursuant  to  notice  and  to  leave  reserved,  for  a  rule  calling 
upon  the  plaintiffs  to  show  cause  why  leave  should  not  be  given  to 
enter  up  judgment  for  him,  on  the  verdict  of  the  jury  on  the 
issues  found  for  him  on  the  trial ;  or  (in  the  alternative)  to  enter 
a  verdict  for  him,  on  the  ground  that  leave  should  not  have  been 
refused  to  him  to  plead,  by  way  of  after-plea,  the  recovery  by  the 
plaintiffs  of  a  judgment  in  this  action  against  the  co-defendant 
William  John  Tagg,  on  the  9th  day  of  June,  1871,  for  the  sum  of 
jC1,090  13s.  48.  in  respect  of  the  causes  of  action  in  the  declara- 
tion set  forth. 

T'^pon  this  application,  the  plaintiffs  appeared  to  show  cause  in 
the  iir^it  instance ;   and   the  parties  then  consenting  that  cause 


468  COURT  OF   APPEAL. 

^^^^        should  be  shown  in  the  Court  of  Appeal^  and  it  appearing  to  the 

Taylor  akp  Court  that  the  questions  to  be  raised  were  of  sufficient  importance^ 

^^^       it  was  ordered  that  the  proceedings  should  be  removed  into  the 

JoRDAir  ANp  Court  of  Appeal,  and  that  the  following  facts  should  be  brought 

under  the  notice  of  the  Court  of  Appeal  in  connection  with  and 

for  the  purpose  of  the  said  proceedings. 

A  copy  of  the  deed  referred  to  in  the  eleventh  paragraph  of  the 
plea  of  the  defendant  John  Jordan,  at  Wellington,  was  annexed. 
It  was  to  the  following  eflfiect : — 

The  dee^  was  dated  the  eighth  day  of  Julj,  one  thousand  eight  hundred  and 
seTenty-two,  between  W.  J.  Tagg  of  the  one  part,  and  Thomas  Ballardie  Taylor  and 
William  Hogg  Watt. 

It  recited,  "  Whereas  on  the  second  day  of  Jaly,  now  instant,  legal  proceedings 
were  commenced  by  the  said  Taylor  and  Watt  against  the  said  Tagg  and  Jordan,  in 
the  Supreme  Court  of  New  Zealand,  to  recover  the  sum  of  one  thousand  four 
hundred  and  twenty-six  pounds  sixteen  shillings  and  sixpence,  and  the  said  Tagg  was, 
at  the  suit  of  the  said  Taylor  and  Watt,  arrested,  and  is  now  in  custody  on  mesne 
process :  And  whereas  the  said  Tagg  is  not  able  to  find  bail  for  the  said  sum  of,  Ac.,  and 
hath,  in  consideration  of  the  said  Taylor  and  Watt  haying  consented  to  release  him 
from  custody,  agreed  to  give  the  security  of  the  presents  for  the  payment  of  any  sum 
^  hich  may  be  found  due  and  owing."  It  proceeded  to  witness,  that,  "  in  consideration 
of  the  premises,  he  the  said  Tagg  doth  hereby  bargain,  sell,  assign,  transfer,  and 
set  OTer  unto  the  said  Taylor  and  Watt,  their  executors,  administrators,  and  assigns, 
by  way  of  collateral  security  for  the  said  debt,  all  that  the  flock  of  sheep  of  him 
Tagg,  and  all  other  the  personal  estate  of  him  the  said  Tagg  whatsoever,  excepting 
the  furniture  and  personal  effects  in  and  upon  the  dwelling-house  occupied  by  the 
said  Tagg,  to  hold  upon  the  trusts  thereinafter  mentioned."  And  the  deed  further 
witnessed,  that,  in  consideration  of  the  premises,  Tagg  thereby  conveyed  and  assured 
and  assigned  unto  Taylor  and  Watt,  their  heirs,  &c.  (by  way  of  collateral  security  as 
aforesaid),  all  the  estate,  right,  title,  and  interest  of  him  the  said  Tagg  in  and  to 
the  Waitohi  Station,  and  in  and  to  all  the  building  erections  and  improvements 
of  what  kind  soever  there  existing,  and  in  and  to  certain  parcels  of  land  in  the  city  of 
Wellington  ;  and  also  all  other  the  real  estate  and  chattels  real  of  him  the  said  Tagg, 
to  hold  the  said  real  and  personal  estate,  subject  nevertheless  to  all  existing  mortgages 
and  liens  thereon,  upon  the  trusts  thereinafter  declared  of  and  concerning  the  same ; 
and  it  was  hereby  declared  that  Taylor  and  Watt  should  stand  possessed  and  seised  of 
the  sheep,  land,  and  premises  thereby  assigned,  conveyed  and  transferred,  upon  trust  that 
they  the  said  Taylor  and  Watt  should  immediately,  or  whenever  they  or  he  should  deem 
it  expedient,  sell  and  dispose  of  the  said  sheep,  real  estate,  chattels,  real  and  personal 
estate,  or  any  portion  or  portions  thereof,  either  by  public  auction  or  private  contract ; 
and  until  such  sale  or  sales  to  take  charge  of  the  said  sheep  if  they  shall  think  fit,  to 
collect,  get  in,  and  receive  the  rents,  issues,  and  profits  accruing  from  the  premises 
thereby  conveyed  and  assigned,  and  intended  so  to  be.  After  other  provisions,  the 
deed  proceeded — "And  it  is  hereby  lastly  agreed  and  declared,  between  and  by  the  said 
parties  hereto,  that  the  said  Taylor  and  Watt,  their  heirs,  executors,  administrators 
and  assigns,  shall  apply  the  moneys  to  arise  from  any  such  sale  or  sales,  or  in  any- 
wise accruing  to  them  from  the  said  real  and  personal  estate,  in  the  first  place,  to  the 
discharging  any  mortgages  or  liens  on  the  said  property  and  premises  or  any  part 
thereof;  in  the  next  place,  to  retain  thereout  all  costs,  charges,  and  expenses  which 
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may  be  incurred  bjr  them  or  either  touching  theie  presentii  and  in  anywise  connected        1871. 
therewith,  and  with  any  of  the  said  legal  proceedings,  and  also,  all  costs,  charges,  and  "Z 
expenses  incurred  in  carrying  out  the  trusts  of  these  presents ;  in  the  next  place,  in         Watt 
reduction  of  the  amount  which  may  be  found  due  and  owing  by  him  the  said  William  ^^ 

John  l^g,  to  them  the  said  Taylor  and  Watt,  and  to  pay  the  surplus  (if  any)  to  the  Jobban  avi> 
said  William  John  Tagg,  his  executors,  administrators,  or  assigns,  or  such  person  or        Taoo. 
persons  as  he  or  they  shall  appoint. 

In  witness  &o.  W.  J.  Taoq  (l.8.) 

The  course  of  practice  at  Wellington,  in  regard  to  judgments 
for  default  of  plea  in  the  case  of  a  debt  or  liquidated  demand,  is  as 
follows : — 

On  the  application  for  the  order  to  enter  up  judgment,  if  the 
proceedings  be  in  due  form,  the  Court  or  Judge  directs  judgment 
to  be  entered  up  for  the  amount  claimed.  Upon  this  direction  an 
entry  is  made  by  the  Registrar  in  a  book  kept  by  him,  and  called 
"  The  Registrar's  Minute  Book/'  in  the  following  form  : — 

Date  A.  v.  B. 

"On  motion  of  Mr.  for  plaintiff,  order  judgment  for  default  of  plea  for 

phdntifffor£ 

Afterwards,  on  the  plaintiff's  lodging  a  praecipe  to  enter  up 
judgment,  a  further  entry  is  made  in  the  minute-book,  as  follows  : 

"  Date  A.  v.  B. 

"  Mr.  Under  an  order  of  Court,  dated  Judgment  entered  for 

"Debt         £ 

"Costs  taxed  £ 


"£ 

Neither  of  these  entries  is  signed  by  the  Registrar ;  and  no 
other  entry  of  any  kind  or  other  proceeding  is  made  or  taken,  to 
entitle  the  plaintiff  to  execution  for  the  amount  recovered. 

In  the  present  case,  on  the  back  of  the  affidavit  of  the  plaintiff 

verifying  the  declaration,  is  the  following  indorsement  by  Mr. 

Justice  Johnston : — 

"  Judgment  for  default  of  plea  for  £1,090  18b.  4d. 
"  Wellington,  9th  June,  1871.  (Signed)     Alex.  J.  Johhbtoh." 

Upon  this  order  the  Registrar  made  the  following  copy  in  his 
minute-book : — 

"  9th  June,  1871. 
"  Taylor  and  Another  v.  Jordan  and  Tagg. 
*'  On  motion  of  Mr.  Brandon  for  plaintiffs,  order  judgment  for  default  of  plea 
for  plaintiffs  against  defendant  Tagg,  for  £1,090  ISs.  4d." 

The  questions  for  the  opinion  of  the  Court  are  : — 
1.  Whether  the  defendant  Jordan  is  entitled  upon  the  findings 
of  the  jury  to  judgment  in  the  action  ? 
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^^^^-  2.  If  not,  whether  the  proceedings  on  the  application  of  the 

Tatt/>b  avd  plaintiffs  for  judgment  for  default  of  plea  against  the  defendant 
Watt       Tagg,  if  pleaded  by  the  defendant  Jordan,  would  constitute  a  bar 
JoBDAv  AKD  to  thc  furthcr  maintenance  of  this  action  ? 

*®*-  If  the  Court  shall  be  of  opinion  in  the  affirmative  on  either  of 

the  above-mentioned  questions,  then  the  defendant  John  Jordan 
is  to  be  at  liberty  to  move  in  the  Court  below  for  leave  to  enter 
up  judgment  in  his  favour,  or  otherwise,  as  the  Court  of  Appeal 
shall  direct. 

If  the  Court  shall  be  of  opinion  in  the  negative  on  each  of  the 
above-mentioned  questions,  then  the  plaintiffs  are  to  be  at  liberty 
to  move  in  the  Court  below  for  leave  to  enter  up  judgment  in 
their  favour,  or  otherwise,  as  the  Court  of  Appeal  may  direct. 

TVavers,  for  the  defendant  Jordan. 

The  defendant  Jordan  is  entitled  to  judgment  upon  four 
grounds — 1.  Because  the  plea  shows  a  good  answer  to  the  declara- 
tion by  way  of  accord  and  satisfaction  after  action,  and  the  jury 
have  found  such  portions  of  it  true  as  are  necessary  to  constitute 
such  accord  and  satisfistction.  2.  Because  the  plea  is  good  as  a 
plea  of  payment  after  action  brought.  3.  Because,  irrespectively 
of  the  accord  and  satisfaction  and  payment,  the  plea  and  the 
findings  show  that  the  plaintiffs  had  accepted  a  higher  security 
for  their  claim,  and  the  cause  of  action  had  therefore  merged. 
4.  Because  the  defendant  Jordan  was  entitled  to  plead  the  judg- 
ment recovered  against  Tag^,  as  an  after-plea;  and  the  facts 
stated  in  the  case  are  sufficient  to  establish  such  plea. 

First,  as  to  the  accord  and  satisfaction  after  action  brought. 
The  plea  sets  forth  a  good  accord  and  satisfaction,  even  without 
the  averment  that  the  bills  were  taken  in  payment.  In  Kearslake 
V.  Morgan  (5  T.  R.  513),  it  was  held  sufficient  to  aver  that  the 
bill  was  "  taken  for  and  on  account  '*  of  the  debt.  In  Price  v. 
Price  (16  M.  &  W.  232),  a  plea  setting  up,  as  to  part  of  the  claim, 
the  delivery  of  a  promissory  note  to  the  plaintiff,  and  the  accept- 
ance of  the  same  for  and  on  account  of  the  debt,  was  held  bad 
on  demurrer  for  not  averring  that  the  bill  was  still  running ;  but 
not  for  omitting  to  aver  that  it  was  delivered  as  well  as  accepted 
for  and  on  account.  In  Sibree  v.  Tripp  (15  M.  &  W.  23),  it  was 
held  that  the  giving  of  a  negotiable  security,  in  pursuance  of  an 
agreement,  in  full  satisfaction  and  discharge  of  a  claim  for  a  larger 
sum,  was  a  good  answer  in  law,  and  that  a  plea  to  that  effect  was 
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proved  by  the  giving  of  the  instrument  according  to  the  agreement,        ^^^^ 
without  proof  of  payment  at  maturity.  Tatlob  and 

The  jury  here  found  in  reality  that  the  bill  was  taken  in  satis-       ^^"^ 
faction  and  discharge,  though  not  in  payment,  of  the  dEl^OOO.     If  Jobdajt  and 
there  was  satisfaction  for  an  instant,  that  operated  as  an  immediate         ^^* 
discharge.     There  is  no  replication  here  that  the  bill  is  in  the 
hands  of  the  plaintiff,  or  that  it  was  dishonoured. 

[Richmond,  J. — Is  this  either  a  release  or  an  accord  with 
satisfaction  ?  How  can  you,  during  the  currency  of  the  action,  say 
that  the  cause  of  action  has  been  suspended  by  something  sub- 
sequent to  action  brought?  It  can  be  extinguished  only  by  a 
release  under  seal,  or  accord  with  satisfaction.] 

At  all  events,  the  right  of  action  is  suspended  till  it  appears  on 
the  record  that  it  has  been  revived.  In  BeUhaw  v.  Biuh  (11 
C.  B.  191,  S.  C.  22  L.  J.  C.  B.  25),  it  was  held  that  the  giving 
and  taking  of  a  bill  of  exchange,  accepted  by  a  third  party,  on 
account  of  the  causes  of  action  of  the  plaintiff  against  the  defend- 
ant,  operated  as  a  conditional  payment  on  behalf  of  the  defendant  j 
that  the  condition  to  defeat  not  having  happened,  it  became  an 
absolute  payment ;  and  that  it  might  be,  and  had  been,  adopted  by 
the  defendant. 

As  to  any  suggested  difference  between  accord  and  satisfaction 
before  and  after  action  brought,  Corbeit  v.  Sivinbume  (8  Ad.  &  £1. 
673)  is  an  authority  to  show  that  there  is  no  difference  in  principle 
between  the  giving  and  taking  of  a  bill  before  and  after  the 
commencement  of  the  action. 

[Richmond,  J. — ^The  plea  there  was,  that  the  bill  was  received 
in  full  satisfaction  and  discharge.  Belshaw  v.  Bitsh  affords  an 
exception  to  the  doctrine  of  the  common  law,  that  a  right  of  action 
cannot  be  put  in  suspense.] 

In  Corbett  v.  Swinburne  it  was  not  held  to  be  a  suspension. 

It  is  not  contended  that  the  cause  of  action  is  gone  altogether. 
It  would  revive  on  the  dishonour  of  the  bill. 

The  effect  of  the  settlement  made  by  one  of  two  joint  debtors 
in  an  action  against  the  other,  is  illustrated  in  Chetham  v.  Ward 
(1  Bos.  &  Pul.  63).  There  the  obligee  in  a  joint  and  several 
bond,  made  one  of  the  two  obligors  his  executor  with  others,  and 
it  was  held  that  the  action  on  the  bond  was  discharged  as  to  both 
obligors. 

EyrCy  C. J.,  there  said  the  case  was  to  be  decided  ''  on  the  prin- 
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1871.        ciple  now  acknowledged,  that  ^here  a  personal  action  is  once 

Taylor  akd  suspended  by  the  voluntary  act  of  the  party  entitled  to  it,  it  is  for- 

Watt       gygp  g^j^g  ^jj  J  dischai^ed.     This  was  admitted  to  be  the  case  where 

iom>Av  AKD  there  is  but  one  obligor  in   a  bond.      But  a  distinction  was 

^^^'       attempted  between  the  case  of  a  single  obligor,  and  that  of  two 

who  have  become  bound  jointly  and  severally.     The  very  point  in 

issue  was,  however,  decided  in  the  Year  Book ;  and  Brian  there 

gives  a  satisfactory  reason  for  the  decision.     In  fact,  there  is  but 

one  duty  extending  to  both  obligors ;  and  it  was  therefore  pointedly 

put,  that  a  dischai^e  of  one,  or  satisfieu^tion  made  by  one,  is  a  dis- 

charge  of  both.    This  puts  an  end  to  the  argument  that  the  action 

is  not  necessarily  suspended  as  to  both ;  for  it  is  the  effect  of  tlie 

suspension  as  to  the  one  that  releases,  dischai^es,  and  extinguishes 

the  action  as  to  both.'^     The  effect  of  the  suspension  of  the  right 

of  action  as  to  one  is  the  extinction  of  it  as  to  both. 

In  Nickohon  v.  Revell  (4  Ad.  &  El.  675),  it  was  held  that  a 
payment  by  one  of  several  persons,  jointly  responsible,  in  discharge 
of  his  own  liability,  operated  as  a  discharge  to  the  defendant, 
another  of  them,  although  the  transaction  was  without  the  know- 
ledge or  consent  of  the  defendant. 

Lord  Denman  there  said  the  Court  gave  its  judgment  on  the 
principle  laid  down  by  Eyre,  C.  J.,  in  Chetkam  v.  Ward,  as  sanc- 
tioned by  unquestionable  authority.  (See  2  Wms.  Saimders,  47 
gff,  note  (d) .) 

In  the  next  place,  the  effect  of  the  plaintiffs'  taking  the  deed 
was  to  make  the  original  debt  merge  in  the  higher  security,  and  that 
whether  such  was  the  intention  of  the  parties  or  not.  The  deed 
could  be  treated  as  an  original  cause  of  action.  By  the  agreement, 
Tagg  admitted  the  debt  of  £1,426  16s.  6d. 

In  Yates  v.  Asion  (4  Q.  B.  182),  it  was  held  that  the 
plaintiff  might  sue  for  an  original  debt,  although  he  had  got  a 
mortgage  for  securing  it,  because  the  mortgage  was  only  collateral, 
and  there  was  no  covenant  in  it,  express  or  implied,  for  the  pay- 
ment of  the  debt. 

There,  there  was  no  co-extensive  remedy  by  the  deed ;  but  here 
there  is,  because  the  deed  being  a  mortgage,  a  covenant  to  pay  is 
implied  by  the  law  of  New  Zealand.  The  merger  is  not  only  on 
account  of  the  higher  character  of  the  security,  but  because  the 
deed  gives  a  co-extensive  remedy  in  which  the  simple  contract 
merges. 
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In  Sharpe  v.  Gibbs  (16  C.  B.,N.S.,  527),  also,  where  there  was        ^^^^ 
a  mortgage  security  executed  by  two,  and  the  wife  of  the  third,  of  Taylor  akd 
three  persons  indebted  to  the  mortgagor  in  a  simple  contract  debt.       Watt 
it  was  held  there  was  no  merger,  because  there  was  no  co-exteusive  Jordan  and 
remedy ;  but  here  there  is.  ^^^' 

The  effect  of  the  judgment  by  default  is  the  next  matter  in 
question.  A  distinction  is  to  be  drawn,  on  this  point,  between  the 
judgment  itself,  and  the  evidence  of  it.  The  adjudication  touching 
the  subject  of  litigation  is  the  judgment,  and  the  record  is  only 
evidence  of  it.  It  is  submitted  that  the  judgment  is  recovered  as 
soon  as  the  adjudication  is  made ;  and  a  judgment  so  recovered 
after  action  brought,  may  be  pleaded  as  a  bar  to  further  mainten- 
nance.  Was  there  here  such  a  judgment  as  can  be  pleaded  ?  It 
is  submitted  that  there  was.  By  Reg.  Gen.  1856,  r.  307,  as 
amended  by  Beg.  Gen.,  March  1863,  in  any  action  whatsoever, 
where  the  defendant  has  not  pleaded  or  demurred  within  the  time 
limited  for  that  purpose,  the  plaintiff  may,  at  the  expiration  of 
seven  clear  days  after  that  time  has  elapsed,  apply  to  the  Court  or 
a  Judge,  on  affidavit,  verifying  the  matters  contained  in  the 
declaration,  and  showing  that  the  plaintiff's  claim  is  not  yet 
satisfied ;  whereupon  the  Court  or  Judge  shaU  make  such  rule  or 
order  as  may  be  proper,  according  to  the  nature  of  the  action. 
The  plaintiff  cannot  drop  his  rule.  He  might  have  given  a  praecipe 
for  execution.  The  Judge,  in  giving  judgment  by  default,  acts 
upon  documents  filed  in  the  Court, — the  affidavit  of  the  service  of 
writ  and  declaration,  with  a  copy  thereof  annexed,  and  an  affi- 
davit verifying  the  declaration,  and  another  to  the  effect  that  no 
plea  or  demurrer  has  been  put  in. 

As  to  pleading  a  judgment  recovered  in  an  action  on  a  joint 
contract, — King  v.  Hoare  (13  M.  &  W.  494)  decides  that  a 
judgment  (without  satisfaction)  recovered  against  one  of  two 
joint  debtors,  may  be  pleaded  in  bar  to  an  action  against  the 
other. 

[Allan,  J,  Gordon,  for  the  plaintiff,  admitted  that  judgment 
recovered  in  an  action  against  one  co-contractor  can  be  pleaded  in 
a  subseqtteni  action  against  the  other  or  both.] 

It  is  immaterial  whether  the  judgment  be  in  the  same  action 
or  in  a  former  one. 

As  to  the  date  at  which  judgment  is  taken  to  have  been  entered 

up,  for  the  purpose  of  execution,  it  appears  that  by  the  English 
VOL.  I.— Past  5.  9 
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1871.        practice  the  date  of  entering  the  judgment  is  the  date  on  which  it 
Tatloh  aud  is  signed^  unless  a  Judge  order  judgment  nunc  pro  tunc. 

Watt  gy  j^^g  Qgjj   1856,  s.  188,  interest  is  to  be  calculated  from 

JoftDAM  Aim  the  entering-up  of  the  judgment  until  the  same  shall  be  satisfied. 

^^®^-  In  Fisher  v.  Budding  (9  Dowl.  872),  it  was  held  that  the 

time  of  entering  up  judgment  referred  to  by  1  and  2  Vict.  c.  110, 

s.  17,  is  that  at  which  the  incipitur  is  entered  in  the  Master's 

book. 

The  judgment  against  Tagg  was  final,  till  he  got  rid  of  it  on 
motion. 

[Richmond,  J. — You  have  to  show,  first,  that  there  can  be  a 
final  judgment  against  one  of  two  co-contractors ;  and  next,  tbat 
if  there  can  be  such,  it  is  a  bar  to  the  action  as  against  the  other.] 

It  is  admitted  that  judgment  with  satisfaction  would  be  a 
release.  But  judgment  without  satisfaction  is  also  a  bar;  and 
what  difference  can  it  make  whether  the  judgment  be  in  the  same 
or  in  a  former  action.  In  King  v.  Hoare  (13  M.  &  W.  303), 
Parke,  B.,  in  speaking  of  the  question  whether  a  judgment 
recovered  against  one  of  two  joint  contractors  is  a  bar  in  an 
action  against  another,  says : — "  It  is  remarkable  that  this  question 
should  never  have  been  actually  decided  in  the  Courts  of  this 
country.     There  have  been,  apparently,  conflicting  decisions  upon 

it In  the  absence  of  any  positive  authority  upon 

the  precise  question,  we  must  decide  it  upon  principle,  and  bv 
analogy  to  other  authorities,  and  we  feel  no  difficulty  in  coming 
to  the  conclusion  that  the  plea  [of  judgment  without  satisfaction] 
is  good.'' 

In  SmUh  v.  Nicholls  (5  Bing.  N.  C.  220),  Tyndal,  C.J.,  indi- 
cates the  ground  upon  which  a  judgment  recovered  bars  any  future 
action  ;  namely,  that  the  original  nature  of  the  debt  or  damage  is 
changed — the  cause  of  action  has  been  merged  and  extinguished 
in  a  remedy  of  a  higher  nature. 

The  plaintiff,  of  his  own  will,  took  the  judgment  by  default, 
and  must  be  bound  by  it. 

Allan,  J.  Gordon  {Quick  with  him),  for  the  plaintiff. 

It  is  submitted  for  the  plaintiff  that  the  plea  actually  pleaded, 
80  far  as  it  has  been  found  by  the  jury,  is  no  defence,  as  it  gives 
no  answer  to  the  claim  of  the  plaintiff;  and  that  the  plea  which 
Mr.  Travers  wished  to  put  on  the  record  could  not  be  pleaded,  and  if 
pleaded,  it  coxdd  not,  according  to  the  findings,  have  been  proved. 
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Firsts  then,  is  the  plea  on  the  record  a  good  answer  to  the  declara-        ^^^^ 
tion?     It  admits  the  partnership  and  the  debt,  and  it  contains  Tatloband 
some   averments   which   have   not   been   proved,   or  have  been       Watt 
negatived.     The  alleged  covenant  by  Tagg  to  release  Jordan  was  Jobdah  ahd 
not  proved.     The  jury  found  that  there  was  no  agreement,  as       ^ago. 
averred  in  the  plea,  that  there  should  be  a  stay  of  proceedings.  * 

And  whereas  the  satisfaction  set  up  in  the  plea  was  by  payment, 
the  jury  have  negatived  the  payment.  Moreover,  even  if  it 
appeared  that  the  payment  was  made  in  satisfaction,  that  would 
not  have  been  enough,  without  proof  that  it  had  been  accepted  in 
satisfaction.  The  defendant  Tagg  was  arrested  on  meime  process, 
and  failing  to  get  bail  or  to  pay  the  money  into  Court,  he  entered 
into  the  arrangement  for  security,  in  order  to  get  his  discharge 
from  custody.  There  is  no  evidence  of  any  intention  on  the  part 
of  the  plaintiffs  to  take  the  security  as  a  discharge  of  the  claim. 
It  is  inconsistent  with  the  findings  of  the  jury  on  the  plea,  that 
there  was  either  a  merger  or  a  release.  There  was  no  wiping 
off  of  any  part  of  the  debt.  There  was  not  even  an  agreement 
that  the  wool  should  be  taken  in  satisfaction  of  part  of  the  debt. 
Thewwhole  question  was  open.  It  was  not  a  final  transaction 
at  all. 

[Richmond,  J. — An  agreement  may  be  taken  in  accord  and 
satisfaction  ;  and  Mr.  Travers  says  there  was  a  final  arrangement 
except  as  to  the  value  of  the  wool.] 

Unless  the  agreement  was  received  in  satisfSEiction  of  the  debt, 
the  plea  is  no  answer. 

[Travers. — It  is  not  contended  for  the  defendant  Jordan  that 
the  cause  of  action  was  got  rid  of  by  the  agreement,  but  only  that 
it  suspends  this  action  in  the  meantime.] 

By  pleading  that  there  was  an  agreement  for  a  stay  of 
proceedings,  the  defendant  seems  to  admit  that  the  earlier  part  of 
the  plea  was  not  sufficient. 

The  agreement  refers  to  three  matters — the  wool,  the  bills,  and 
the  collateral  security.  With  respect  to  the  wool,  there  is  no 
allegation  that  it  was  received  in  satisfaction ;  it  is  only  agreed 
that  it  shall  be  taken  into  account  on  the  final  settlement.  There 
was  no  suspension  of  action  as  regards  the  wool.  Then,  with 
respect  to  the  bills,  the  jury  find  that  there  was  an  agreement  to 
give  the  bills ;  but  on  the  allegation  in  the  plea  that  the  bills  were 
f;iren  and  received  in  payment,  the  jury  distinctly  found  that  they 
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1871.       were  not  given  or  received  in  payment.   The  plea  says  that  they  were 

Tatix>b  AiTD  given  '^  in  order  to  satisfy ;"  bnt  that  is  not  equivalent  to  their 

^^^       being  given  "  on  account/'  as  in  the  case  cited  for  the  defendant. 

JoBDAir  isD  The  intention  of  the  giver  is  not  enotigh  without  the  assent  of  the 

other  party ^  and  here  the  giving  in  payment  is  ignored.     How, 

then^  can  any  other  sort  of  accord  and  satisfaction  be  set  up  on 

this  plea  ? 

[Richmond^  J. — Our  rules  of  pleading  do  not  require  that  a 
plea  should  contain  a  technical  analysis  of  facts.  It  is  sufficient  if 
the  defendant  pleads  a  series  of  primary  facts  out  of  which  the 
Court  may  pick  a  defence  or  a  variety  of  di£Ferent  defences.  The 
defendant  contends  that  enough  has  been  found  for  him  to  support 
his  defence ;  that  it  is  foimd  that  the  bill  was  given  for  the  debt^ 
and  that^  he  says,  is  sufficient  to  operate  as  a  suspension  of  the 
action.] 

The  defendant  cannot  rely  upon  this  as  a  suspension  when  he 
pleads  it  as  a  satis&ction  by  payment,  which  is  ignored  by  the 

[Trovers,  for  the  defendant^  said  he  would  admit  that  the  bill 
was  not  taken  in  satisfaction.] 

It  is  not  pleaded  that  the  action  was  suspended.  The  defendant 
has  no  right  to  say  that  it  was  received  on  account  of  the  debt. 
The  jury  find  that  it  was  not  agreed  there  should  be  a  suspension. 
It  must  be  assumed  that  the  bill  was  not  taken  on  account  of  the 
debt,  but  as  a  collateral  security. 

The  jury,  ignoring  payment^  ignore  conditional  payment  also. 
In  Corbett  v.  Swinburne,  the  bill  was  taken  in  full  satisfaction 
and  discharge.  The  plea  there  was  treated  as  a  plea  in  bar^  and  not 
in  suspension. 

But  the  plea  would  not  have  been  a  good  defence  on  behalf  of 
Tagg,  even  if  he  had  been  the  sole  contractor;  because  the  bills 
of  exchange  are  not  set  out,  nor  the  parties  to  them ;  and  it  does 
not  appear  whether  they  were  current  or  not.  Price  v.  Price 
(16  M.  &  W.) 

That  case  established^  there  would  have  been  no  suspension  of 
the  action  against  Tagg,  unless  he  averred  and  proved  that  the  bills 
were  still  current. 

In  Belshaw  v.  Bush,  the  cases  are  collected  where  actions  had 
been  brought  before  the  bills  given  for  the  cause  of  action  had 
turned  out  to  be  unproductive. 
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Oiving  a  bill  before  action^  prevents  an  action  from  being  brought       ^^i* 
for  the  original  debt  till  the  bill  turns  out  unproductive;   after  Tatiobabd 
action  brought^  it  must  be  given  in  payment^  release^  or  satisfaction^       Watt 
in  order  to  bar  the  action.     The  giving  of  a  bill  by  one  of  two  Jobdan  akd 
joint  debtors  would  be  no  discharge  of  the  other,  unless  there  was       ^^®^' 
an  agreement  among  the  parties  that  one  should  pay  the  debt,  and 
that  such  agreement  should  be  accepted  in  discharge  of  the  debt. 
At  most,  this  was  only  taking  a  joint  and  several  liability  for  one 
which  was  joint  only.    It  is  no  answer  unless  the  bill  of  one  was 
taken  in  discharge  of  the  other  co-contractor.    Thompson  v.  Perdval 
(5  B.  &  Ad.  925) ;  Pring  v.  Clarkson  (1  B.  &  C.  14) ;  Twopeny  v. 
Young  (3B.  &C.  208). 

As  to  the  (^^uestion  of  merger,  there  is  one  kindof  merger  setup 
on  the  plea,  and  another  was  sought  to  be  set  up  by  the  after-plea, 
which  the  defendant  was  not  allowed  to  plead.  The  first  sort  of 
merger  is  that  which  is  said  to  have  been  created  by  the  deed  given 
by  Tagg.  Now,  on  looking  at  the  terms  of  the  deed,  it  appears  to 
have  been  given  as  security  for  such  sum  as  "  may  be  found  due '' 
fi:t)m  Tagg  to  the  plainti£f,  and  the  plaintiff  could  not  have  proceeded 
to  realize  upon  it,  and  appropriate  the  proceeds,  till  some  amount 
had  been  found  due  in  the  action.  The  words  "  may  be  found 
due,^'  in  the  deed,  must  apply  to  the  action ;  because  the  agreement 
about  the  wool  and  the  bills  is  not  mentioned  in  the  deed. 

As  to  the  cases  cited  to  show  that  there  was  a  merger,  it 
appears  that  no  merger  can  arise  when  the  parties,  sums,  and  times 
differ.  Bouler  v.  Mayor  (34  L.  J.  C.  P.  230) ;  Sharpe  v.  Gibbs 
(16  C.  B.,  N.S.,  537). 

The  new  remedy  must  be  co-extensive  as  against  all  the  original 
debtors. 

The  plea  is  also  bad  for  not  stating  that  the  bill  was  current  or 
indorsed  over,  or  that  a  third  party  was  liable.  The  bill  did  not 
operate  as  a  conditional  payment.  A  plea  raising  a  defence 
arising  after  action  brought,  must  be  to  the  whole  cause  of  action, 
including  the  costs.     Goodwin  v.  Creamer  (22  L.  J.  Q.  B.  30). 

Lastly,  as  to  the  judgment  recovered :  there  was  no  judgment^ 
but  only  a  direction  of  the  Judge;  and  if  there  had  been,  it  could 
not  have  been  pleaded. 

TraverSy  in  reply. 

The  application  of  the  doctrine  of  merger  must  be  different  in 
a  case  like  this,  whore  parties  are  jointly  and  severally  liable,  from 
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^^^'  the  ordinary  cases  of  merger.  Willes,  J.,  in  Sharpe  v.  Gibbi 
Taylob  and   (16  C.  B.^  N.S.^  529)  adopting  the  language  of  Byles  on  Bills 

Watt  ^g^j^  ^^  ^^  216),  says,  "The  taking  of  a  co-extensive  security  of  a 
JoBDAK  AKD  higher  nature  for  a  bill  or  note,  merges  the  remedy  on  the  inferior 

Taoo.       instrument/'  Ctir,  ado,  vult, 

Arney,  C.J.  (27th  July),  gave  the  judgment  of  the  Court.* 
This  is  an  application  by  John  Jordan,  one  of  two  co-defendants 
in  an  action  against  himself  and  William  John  Tagg,  for  leave  to 
enter  up  judgment  for  him,  Jordan.  The  application  was  originally 
made  to  the  Supreme  Court  at  Wellington,  but  was  by  consent 
removed  into  this  Court.  The  action  was  commenced  on  the  2nd 
July,  1870,  and  was  tried  at  Wellington  [before  Johnston,  J.]  in 
June  last.  On  the  9th  June,  shortly  before  the  trial,  a  Judge's 
order  was  made  for  judgment  by  default  against  Tagg,  and  the 
order  was  entered  by  the  Registrar  in  his  minute-book.  On  the 
12th  June,  Jordan  applied  for  leave  to  plead  the  recovery  of 
judgment  by  default  against  Tagg,  in  bar  to  the  further  mainten- 
ance of  this  action.  Leave  so  to  plead  was  refused ;  but  the 
Judge  reserved  leave  to  Jordan  to  move  that  the  verdict  be 
entered  for  him,  if  he  should  desire  it,  on  the  ground  that  leave  to 
plead  judgment  recovered  ought  not  to  have  been  refused.  The 
jury  having  tried  the  issue  and  assessed  the  damages,  Jordan,  on 
the  19th  June  last,  accordingly  moved  the  Supreme  Court  for 
leave  to  enter  up  judgment  for  himself,  Jordan,  both  on  the  issues 
found  by  the  jury  at  the  trial,  and  also  on  the  ground  that  leave 
to  plead  a  judgment  recovered  ought  not  to  have  been  refused. 
Two  questions  are  propounded  for  the  judgment  of  this  Court, 
viz. : — 

1.  Whether  the  defendant  Jordan  is  entitled  upon  the  findings 
of  the  jury  to  judgment  in  the  action  ? 

2.  If  not,  whether  the  proceedings  on  the  application  of  the 
plaintiffs  for  judgment  for  de&ult  of  plea  against  the  defendant 
Tagg,  if  pleaded  by  the  defendant  Jordan,  would  constitute  a  bar 
to  the  further  maintenance  of  this  action? 

The  declaration  is  for  work  and  labour,  on  the  common  money 
counts,  including  a  claim  for  interest,  and  upon  an  account  stated. 
The  defendant  Jordan  pleaded  a  special  plea,  on  which  the  issues 
were  raised ;   and  the  jury,  upon  the  trial,  found  substantially  the 

*  Arney,  CJ.,  JohnBton,  J.,  GreBson,  J.  Bichmond  J.,  and  Chapman,  J. 
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following  state  of  facts  between  the  parties,  namely  : — ^That  the  1871. 
debt,  £1,426  16s.  6d.,  claimed  by  the  plaintiff,  was  incurred  by  taylob  and 
the  defendants  as  copartners,  and  was,  at  the  time  of  action  brought.  Watt 
the  whole  amount  due  to  the  plaintiffs  from  the  defendants,  as  Jobdan  avd 
such  copartners.  The  copartnership,  for  all  that  appears  to  the  ^^o®- 
contrary,  had  not  been  dissolved  at  the  commencement  of  this 
action.  On  the  2nd  July,  1870,  this  action  was  commenced,  and 
the  defendant  Tagg  was  afterwards  arrested  at  the  instance  of  the 
plaintiffs  on  mesne  process.  Before  action  brought,  certain  wool, 
▼alued  at  £500,  had  been  delivered  to  the  plaintiffs  by  the  defend- 
ants, to  be  sold  by  the  plaintiffs  in  the  ordinary  way  of  their 
business,  on  behalf  of  the  defendants.  After  action  brought, 
namely,  on  the  8th  July,  1870,  plaintiffs  agreed  with  Tagg  to  sell 
this  wool,  and  apply  the  proceeds  in  part  satisfaction  of  their 
claim,  and  meanwhile  to  give  defendants  credit  for  the  value  of 
the  wool  in  account  current ,-  the  plaintiffs  to  take  the  wool  at  the 
price  of  £426  16s.  6d.  until  the  result  of  the  sale  should  be 
known,  and  subject  to  the  liability  of  either  party  to  account  to 
the  other  of  them  for  the  difference  between  that  price  and  the  sum 
which  might  be  actually  realized.  The  plaintiffs  also  agreed  to 
take  Tagg^s  drafts  for  £1,000,  the  balance  alleged  to  be  due  to 
plaintiffs  from  the  copartnership,  but  did  not  agree  to  stay  the  pro- 
ceedings  in  this  action  against  Tagg.  Afterwards,  in  pursuance 
of  this  agreement,  and  in  order  to  satisfy  and  discharge  the  claims 
of  the  plaintiffs  in  this  action,  Tagg  gave,  and  the  plaintiffs 
received  from  Tagg,  his  drafts  for  £1,000,  the  balance  alleged  to 
be  due  from  defendants  as  copartners ;  but  the  plaintiffs  did  not 
receive  the  acceptances  as  payment.  On  the  same  8th  July,  Tagg, 
by  deed,  made  an  assignment  to  the  plaintiffs  of  all  his  (Tagg's) 
estate  and  effects;  upon  the  trusts  set  forth  in  the  deed.  Each 
several  assignment  is  in  the  deed  expressed  to  be  by  way  of 
collateral  security  for  what  might  be  found  to  be  due,  and  the 
whole  to  be  made  in  consideration  of  plaintiff's  consenting  to 
release  Tagg  from  custody.  He  was  thereupon  released  from 
custody. 

The  learned  counsel  for  the  defendant  contended  that  Jordan 
was  entitled,  upon  the  findings  of  the  jury,  to  judgment  in  this 
action  on  three  separate  grounds ;  for  that  upon  those  findings  the 
defendant  had  established  a  defence  in  bar  to  the  further  main- 
tenance of  this  action  by  way  of  accord  and  satisfaction ;  that  he 
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1871.  had  ako  established  a  defence  in  bar  by  way  of  payment  after 
Tatlob  Aim  action  brought;  and  further^  that  the  original  right  of  action  upon 

Watt  ^^^  simple  contract  was  proved  to  have  become  mei^ed  in  the 
JoxDAK  AUD  higher  security  of  Tagg's  assignment  by  deed  of  the  8th  July, 

Taoo.  1870.  He  also  contended  that  the  right  to  this  action  was  and  is 
merged  in  the  judgment  by  default  sufifered  in  this  action  by  the 
co-defendantj  Tagg.  In  the  course  of  the  argument^  however^  it 
became  apparent  that  the  defence  by  way  of  accord  and  satisfaction 
could  not  be  maintained^  and  this  ground  was  virtually  abandoned. 
It  became  equally  clear  that^  upon  the  facts  found  by  the  jury, 
this  Court  could  not  hold  the  plaintiff's  right  of  action  to  have 
been  finally  barred  and  extinguished  by  payment.  But  it  was 
strenuously  argued  that  the  voluntary  acts  of  the  plaintiffs,  as 
found  by  the  jury,  operated,  if  not  finally  to  extinguish  the 
right  of  action,  at  least  to  suspend  the  remedy^  namely^  as  to 
d£426  16s.  6d.,  parcel  of  the  plaintiff^s  claim,  by  their  acceptance 
of  the  wool  on  the  terms  of  the  agreement  of  the  8th  July^  1870, 
with  the  additional  security  of  Tagg's  assignment  of  that  date ; 
and  as  to  i£l,000,  residue  of  the  plaintiff^s  claim,  by  their  taking 
from  Tagg  his  acceptances  to  that  amount  for  and  on  account  of 
their  claim.  Before  the  8th  July,  it  was  argued,  the  plaintiffs 
merely  held  the  wool  as  factors,  with  nothing  more  than  a  lien  on 
the  proceeds ;  but  by  the  arrangement  of  that  date,  they  took  the 
wool  provisionally  as  their  property,  agreeing  to  give  Tagg  credit 
until  the  sale  thereof,  for  £426  I6s.  6d.  as  its  price>  and  thus 
accepted  the  wool  in  satisfaction  of  so  much  of  their  claim  as  the 
net  pi:oceeds  to  be  thereafter  realized  should  suffice  to  discharge, 
relying  upon  Tagg^s  assignment  as  a  security  for  the  deficiency^  if 
any,  that  might  remain  to  make  up  that  ascertained  price.  In 
answer  to  this  argument^  it  may  be  enough  to  observe  that  the 
plaintiffs  already  held  the  same  wool  in  their  hands  for  the  purposes 
of  sale,  and  therefore  available  as  a  security  for  so  much  of  their 
claim  as  might  be  discharged  by  the  proceeds ;  and  the  jury  have 
found  that  by  the  arrangement  of  the  8th  July^  the  plaintiffs^  while 
they  held  the  wool  "  subject  to  realization,'^  yet  did  not  agree  to 
stay  their  proceedings  against  Tagg,  and  consequently  cannot  have 
consented  to  forego  their  action  against  Jordan.  In  what  way, 
then,  is  the  plaintiffs'  right  of  action  affected  by  their  having  taken 
Tagg's  drafts  upon  the  terms  found  by  the  jury?  It  is  not 
disputed  thatj  if  those  drafts  had  been^  albeit  after  action  brought. 
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yet  given  and  received  in  accord  and  satisfaction^  or  as  payment  of       ^^'^^' 
the  plaintiffs*  demand  against  Tagg,  either  of  those  defences  might  Tayix)b  and 
have  been  pleaded  in  bar  of  the  further  maintenance  of  this  action  ^ 

(Corbett  v.  Swinburne,  8  Ad.  &  Ell.  673) ;  and  such  a  defence  Jordan  and 

JACKS'. 

being  established^  would  have  enured  to  discharge  Jordan  equally 
with  his  co-defendant.     But  it  was  insisted  that,  although  the 
plaintiffs'  right  of  action  had  not  been  by  either  of  those  methods 
extinguished^  nevertheless  the  moment  when,  after  the  commence- 
ment of  this  action,  Tagg's  drafts  were  by  him  given  and  by  the 
plaintiffs  accepted,  for  and  on  account  of  the  plaintiffs'  claim,  there- 
upon, €0  instanti,  independently  of  the  will  of  the  parties,  and 
whether  the  bills  were  received  in  absolute  payment  or  not,  the 
right  to  this  action  was  in  law  destroyed,  and  the  plaintiffs'  remedy 
was,  by  operation  of  law  consequent  upon  the  acts  of  the  parties, 
suspended,  although,  if  the  bills  should  be  dishonoured,  a  fresh 
action  might  thereafter  be  brought  by  the  plaintiffs  for  the  balance 
that  might  be  due  to  them.     In  support  of  this  theory,  the  case  of 
Kearslake  v.  Morgan  (5  T.  R.  513)  was  quoted,  where  a  plea  in 
bar,  that  the  plaintiff  had  taken  from  the  defendant   a  bill  of 
exchange  "for  and  on  account  of  the  debt,"  was  held  good  on 
demurrer,  although  the  plea  did  not  aver  that  such  bill  was  so 
taken  "  in  payment ;"  and  it  was  further  argued  that  although,  in 
Price  V.  Price  (16  M.  &  W.  232),  the  Court  of  Exchequer  held 
a  similar  plea  bad,  because  it  did  not  go  on  to  allege  that  the  bill 
was  still  running,  such  an  allegation  is  unnecessary  whenever  such 
plea  is  pleaded  to  the  further  maintenance  only  of  the  action,  the 
bill  having  been  given  and  received  for  and  on  account  of  the 
plaintiffs'  claim   after   the   commencement   of  the   suit.      It   is 
difficult  to  see  why  the  same  principle  should  not  be  applied  to 
both  cases,  but  the  alleged  distinction  is  not  here  material.     For 
we  are  of  opinion  that  this  argument  proceeds  upon  a  misconcep- 
tion of  the  meaning  and  effect  of  what  has  been  by  some  of  the 
authorities   termed   a   suspension   of  the   right  of   action,    and 
especially  of  the  principle  on  which  those  cases  have  turned  in 
which  a  bill  given  on  account  of  a  debt  has  been  held  to  be  a  bar 
to  an  action  brought  before  the  bill  had  turned  out  to  be  unpro- 
ductive.     Properly  speaking,  there  can  be  no  such  thing  as  a 
suspension  of  a  right  of  action.     That  right,  once  vested,  must 
continue  to   exist  until   it  is  satisfied,  discharged,  released,  or 
extinguished.     And  the  law  is  well  established,  that  if,  by  the 

VOL.  I.— Past  6.  10 
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^^^^-        voluntary  act  of  the  party  entitled  to  bring  a  personal  action^  that 
Taylor  akd  right  be  once  suspended,  it  is  forever  gone  and  discharged ;  and, 
^^       in  case  of  co-contractors,  a  discharge  of  one  or  satisfaction  made  by 
Jordan  akd  one  is  a  discharge  of  both,  for  it  is  the  suspension  as  to  one  that 
releases,  discharges,  and  extinguishes  the  action  as  to  both.     {Ford 
V.  Beech,  11  d.  B.  852,  and  Chetham  and  Ors,,  Exors,  ^c.y.  Ward, 
1  B.  &  P.  630.)     And  the  apparent  exception  to  this  rule  in  the 
case  of  bills  of  exchange  given  for  and  on  account  of  a  simple 
contract  debt,  is  fully  explained  by  Maule,  /.,  delivering  the  con- 
sidered judgment  of  the  Court  of  Common  Pleas  in  Belshaw  v. 
Bush  (11  C.  B.  p.  205),  as  follows  :— 

^'  The  cases  in  which  a  bill  given  on  account  of  a  debt  has  been 
held  to  suspend  the  right  of  action,  and  been  held  to  be  a  bar  to 
an  action  brought  before  the  bill  had  turned  out  to  be  unproduc- 
tive, are  entirely  in  conformity  with  the  cases  establishing  the 
exceptions  above  referred  to.  The  true  principle  of  the  cases  on 
bills  seems  to  have  been  pointed  out  by  Pollock,  B.,  in  Griffiths 
V.  Owen  (13  M.  &  W.  58,  64).  In  the  case  of  a  money  demand, 
if  the  creditor  accepts  a  promissory  note,  or  an  order  for  the 
payment  of  money  on  account  of  the  debt,  that  is  a  sort  of 
qualified  or  conditional  payment,  and  may  be  so  pleaded  :  and  by 
Alderson,  B.,  in  James  v.  Williams  (13  M.  &  W.  828,  833), 
where  bills  of  exchange  have  been  stated  to  have  been  delivered 
for  and  on  account  of  a  promissory  note  or  other  sum  in  the 
declaration  mentioned,  then  it  is  taken  as  a  conditional  pajrment, 
and  may  be  so  pleaded.'' 

And  the  learned  Judge  {Maule)  then  proceeds  to  explain  the 
basis  of  this  doctrine,  as  being  laid  in  an  implied  contract  of  the 
parties ;  for  he  adds, — 

'^  If  an  agreement  were  expressly  made  that  the  bill  should 
operate  as  payment  unless  defeated  by  dishonor,  there  is  no 
reason  why  a  suit  brought  while  the  payment  remained  undefeated 
should  not  be  barred  by  such  agreement;  and  the  cases  in  which  a 
bill  given  on  account  of  a  debt  has  been  held  to  operate  as  such 
payment,  are  to  be  supported  by  considering  that  such  an  agree- 
ment is  to  be  implied  by  law  from  giving  and  receiving  such  a 
security  on  account  of  a  debt  on  simple  contract.'' 

It  is  not,  therefore,  by  force  of  any  general  principle  of  law, 
which  no  man  can  be  permitted  to  gainsay,  that  a  bill  of  exchange 
given  on  account  of  a  debt  has  been  held  to  suspend  an  action  for 
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recovery  of  that  debt,  until  the  bill  turns  out  unproductive,  but        1871 
because  the  law,  presuming  from  the  acts  of  the  parties  that  they  Tatloe  and 
agreed  to  treat  the  bill  as  payment,  seeks  to  effectuate  the  contract       Watt 
thus  implied  between  them.     But  this  presumption  cannot  arise  Jordan  akd 
where  it  is  proved   that   no   such   agreement  was  contemplated       i^^<^« 
between  them.     In  the  present  case,   the  jury  have  found  that 
Tagg^s  drafts  were  not  given  and  received  as  payment;  and  we 
think  that  this  Court  cannot,  upon  such  finding,  imply  that  they 
were  taken   in   payment,   whether   absolute   or  conditional, — in 
either  case  equally  to  defeat  the  present  action.     The  jury  have 
also  found  that  the  plaintiff^s  did  not  agree  to  take  those  drafts, 
and  to  suspend  their  present  remedy,  or  (in  the  words  of  the  plea) 
to  "  stay  all  further  proceedings  in  this  action  ; "  and  we  are  of 
opinion,  that  we  are  not  constrained  by  any  rule  of  law,  or  by 
authority  of  decided  cases,  to  interpret  the  contract  of  the  parties 
otherwise  than  the  jury  have  found,  and  declare,  notwithstanding 
the  verdict,  that  the  plaintiff's^  right  to  this  action  is  suspended  or 
destroyed. 

Judgment  in  this  action  was  further  claimed  for  the  defendant 
Jordan  on  the  ground  that  the  original  right  of  action  was 
extinguished,  having  become  merged  in  one  of  a  higher  nature ;  for 
that  the  simple  contract  debt  had  become  merged,  first  in  the  deed 
of  assignment  from  Tagg,  and  secondly  in  the  judgment  by  default 
suff^ered  by  that  defendant,  whereby  the  original  cause  of  action 
had  been  converted  into  a  debt  of  record.  We  are  of  opinion, 
however,  that  there  is  no  ground  for  either  of  these  propositions. 
In  order  to  eff'ect  a  merger  of  a  simple  contract  debt  into  a  specialty, 
it  is  essential  that  the  debt  by  simple  contract  should  become  in 
its  entirety  a  specialty,  and  the  remedy  on  the  deed  must  be  co- 
extensive with  that  which  existed  upon  the  simple  contract. 
{Sharpe  v.  Gibbs  and  Others,  16  C.  B.,  N.S.,  527;  and  Boaler  v. 
Mayor  and  Another,  34  L.  J.  C.  P.  230.)  The  judgments  in  those 
cases  are  distinct  authorities  for  our  ruling,  that  where  a  security 
in  the  nature  of  a  mortgage  is  executed  by  one  only  of  two  persons 
indebted  to  the  mortgagee  on  a  simple  contract  debt,  the  remedy 
thereby  created  is  not  co-extensive,  and  therefore  the  mortgage 
does  not  operate  as  a  merger  of  the  original  claim  in  the  specialty. 
Neither  is  this  action  merged  in  the  judgment.  The  ground  on 
which  a  plea  of  judgment  recovered  bars  the  further  maintenance 
of  an  action  is,  that  the  original  natare  of  the  debt  or  damage  has 
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1871.  become  changed^  viz.^  into  a  judgment  of  record^  whereupon  the 
Taylob  AifD  plaintiff  may  issue  immediate  execution^  and  so  the  original  cause 
Watt  ^f  action  is  held  to  be  itself  merged  in  the  remedy  of  a  higher 
JoEDAN  AUD  uaturc.  But  in  this  case,  there  is  no  judgment  recovered  which 
Taqq.  could  have  been  pleaded  by  Jordan,  even  if  the  learned  Judge  had 
given  him  leave  so  to  plead.  The  minute  of  the  9th  June  last, 
indorsed  by  the  learned  Judge  upon  the  affidavit  of  the  plaintiff, 
verifying  the  declaration,  albeit  followed  by  the  entry  of  the  Regis- 
trar in  his  minute-book,  amounts  to  no  more  than  a  recorded  direc- 
tion under  rule  308  of  Reg.  Gen.  1856,  that  judgment  be  entered 
up.  But  it  appears  that  the  plaintiff  has  not  carried  his  proceed- 
ings further,  by  a  formal  entering  up  of  judgment  as  contemplated 
by  the  rule,  and  authorized  by  the  Judge^s  order  in  that  behalf. 
And  we  must  add,  that  no  authority  was  quoted  by  the  learned 
counsel  for  the  doctrine  that,  in  an  action  against  two  co- 
contractors,  the  suffering  by  one  of  a  judgment  by  default, 
immediately  and  ipso  facto,  operates  to  bar  the  plaintiff  from 
carrying  the  same  action  to  judgment  against  the  other  co- 
defendant  ;  while  the  judgment  of  the  Court  of  King's  Bench  in 
Porter  v.  Harris  (1  Lev.  63)  is  an  authority  the  other  way. 
That  was  an  action  of  covenant  against  A.  and  B.  A.  suffered  judg- 
ment to  go  by  default,  but  B.  pleaded  performance  of  the  covenant, 
and  the  jury  found  a  verdict  for  him  upon  that  plea.  It,  was  held 
that  the  verdict  must  be  entered  for  the  defendant  with  costs,  but 
that  the  plaintiff  should  recover  no  costs  nor  damages  against  A. 
By  the  English  practice,  this  judgment  is  interlocutory  only,  but 
our  rules  of  procedure  contemplate  also  but  one  entry  of  final 
judgment,  and  meanwhile  there  is  nothing  to  prevent  the  plaintiffs 
from  abandoning  the  order  of  the  9th  June ;  so  that,  in  any  event, 
the  defendant  Jordan  could  gain  no  advantage  from  the  leave  to 
plead  which  he  sought  to  obtain,  but  which  leave  we  think  was 
rightly  refused. 

It  is  satisfactory  to  know  that,  while  ruling  as  we  feel  bound 
to  do  upon  the  points  of  law  argued  before  us,  we  shall  impose  no 
new  burden  upon  either  of  the  defendants,  and  shall  merely  give 
effect  to  the  arrangement  made  between  Tagg  and  the  plaintifis, 
as  the  same  has  been  found  by  the  jury.  The  meaning  and  object 
of  that  arrangement  is  intelligible.  The  defendant  Tagg  had  been 
arrested  on  mesne  process,  and,  being  unable  to  find  bail,  gave  to 
the  plaintiffs  such  securities  over  his  property  as  they  required,  in 
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order  to  obtain  his  release  firom  custody,  and  with  no  other  object.        ^^^^ 
This  is  clear,  from  the  whole  tenor  as  well  of  the  agreement  as  Tayiob  aito 
to  the  wool  and  acceptances  as  of  the  deed  of  assignment.    The  ^" 

wool  was  estimated  at  a  price  provisionally  fixed,  in  order  to  Jobdanaito 
ascertain  the  balance  for  which  the  acceptances  should  be  taken. 
But  Tagg  continued  liable  to  make  good  any  deficiency  which 
might  remain  unsatisfied  on  sale  of  the  wool,  while  the  acceptances 
were  to  be  taken  as  collateral  security  only,  but  not  as  payment ; 
and  the  plaintiflPs  reserved  to  themselves  the  right  to  prosecute 
their  action  to  judgment.  The  assignment  reciting  the  arrest  of 
Tagg  and  his  inability  to  find  bail,  avers  its  consideration  to  be  the 
consent  of  the  plaintiffs  to  release  Tagg  from  custody,  and  that 
the  assignment  itself  is  expressly  made  by  way  of  collateral 
security  for  what  may  be  found  to  be  due  and  owing.  The  motive 
leading  to  the  whole  arrangement  is  found  in  Tagg's  imprisonment; 
the  consideration  is  the  promise  of  his  discharge,  the  result  his 
actual  release  from  custody.  It  is  clear  that  the  whole  arrange- 
ment was  made  and  accepted  in  lieu  of  bail  only,  and  was  entered 
into  as  a  collateral  security  for  whatever  amount  might  be  recovered 
by  judgment  in  the  action  on  which  the  defendant  had  been 
arrested.  The  plaintiffs  retain  their  remedy  against  both  defend- 
ants; but  we  answer  each  of  the  two  questions  propounded  for 
our  judgment  in  the  negative. 

Judgment  must  therefore  be  for  the  plaintiffs,  with  costs. 

Judgment  for  the  plaintiffs. 


-REGIS A.  V.  HABLEY ;  BEGINA  v,  McaBATH  ;  BEGINA  v.  BUBBELL.    July  20  &.  27. 

Statute — Construction — Repecd — Revival — Continuance — Interpretation  Aot,  1868| 

B.  10— Arms  Acts,  1860, 1861,  1866,  1869. 

"  The  Interpretation  Act,  1868,"  b.  10,  proyideB  that  when  an  Act  repeals  an  Act 
repealing  a  former  Act,  the  former  repealed  Act  shall  not  be  reriyed  without  words 
to  that  effect. 

"  The  Arms  Act,  1860  "  (amended  and  continued  by  the  Act  of  1861),  made  it  a 
felonj  (s.  28)  to  sell  arms,  &c.,  without  a  license.  "  The  Arms  Act  Amendment  and 
Continuance  Act,  1866,"  substituted  "misdemeanour"  for  felonj  in  that  section. 
"  The  Arms  Act  Amendment  Act,  1869,"  repealed  the  Act  of  1866,  but  provided 
that  the  Act  of  1860,  as  amended  hy  that  of  1861,  "  should  continue  in  force  "  till 
altered  or  repealed  bj  the  General  Assembly. 

Seld,  (Johnston,  J.,  dubitante,)  that  these  words  revired  and  re^naoted  the 
2Sih  section  of  the  Act  of  1860 ;  and  that  aeUing  without  a  lioense  is  a  felonj. 
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1871 


KsanrA 

V, 

Hablet, 


The  following  case  was  reserved  by  Amey,  C.J.,  on  the  first 
of  two  convictions  of  Charles  Harley  under  the  Arms  Acts : — 

Case  reserved  under  the  69th  section  of  ''The  Court  of 
Appeal  Act,  1862/'  by  the  Chief  Justice,  at  the  Circuit  Sittings  of 
the  Supreme  Court  of  New  Zealand,  Northern  District,  held  at 
Auckland  on  the  5th  day  of  June,  1871. 

The  prisoner  was  arraigned  upon,  and  pleaded  not  guilty  to, 
an  indictment  preferred  against  him  for  a  breach  of  the  Arms 
Acts.     The  following  is  a  copy  of  the  indictment : — 

In  the  Sapreme  Court  of  New  Zealand,  Northern  District, 

Criminal  Sittings. 
New  Zealand,  To  Wit. 

The  jurors  for  our  Ladj  the  Queen,  upon  their  oath,  present  that  Charles  Harlej, 
on  the  25th  day  of  December,  in  the  jear  of  our  Lord  1870,  at  Katikati,  in  Cook's 
County,  in  the  Province  of  Auckland,  in  the  Colony  of  New  Zealand,  feloniously  did 
sell  and  dispose  of  certain  warlike  stores,  to  wit,  two  pounds  weight  of  gunpowder, 
one  box  of  percussion  caps,  three  pounds  weight  of  shot,  and  twenty  rounds  of  rifle 
ammunition,  without  having  a  license  in  the  form  reqnired  by  "  The  Arms  Act, 
1860,"  "  The  Arms  Act  Continuance  Act,  1861,"  and  "  The  Arms  Act  Amendment 
Act,  1869  i"  against  the  form  of  the  Statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Liady  the  Queen,  her  Crown  and  Dignity. 

The  jury,  upon  the  evidence,  returned  a  verdict  of  guilty. 

At  the  trial,  the  counsel  for  the  prisoner  objected,  and,  after 
verdict,  he  moved  in  arrest  of  judgment,  on  the  ground  that  "  The 
Arms  Act  Amendment  and  Continuance  Act,  1866  '*  (sec.  3),  sub- 
stituting the  word  "  misdemeanour ''  for  the  word  '^  felony ''  in  the 
28th  section  of  "  The  Arms  Act,  1860,^'  had  the  effect  of  repealing 
the  latter  section ;  that  ^'  The  Arms  Act  Amendment  and  Continu- 
ance Act,  1866,^'  had  been  wholly  repealed  by  "  The  Arms  Act 
Amendment  Act  1869  '^  (sec.  35) ;  and  that  the  words  in  the  last- 
mentioned  section  continuing  in  force  the  Act  of  1860,  as  amended 
by  the  Act  of  1861,  do  not  revive  the  28th  section  of  the  Act  of 
1860  before  repealed.* 

I  reserved  the  question  for  the  consideration  of  the  Court  of 
Appeal,  and  postponed  judgment  until  such  time  as  the  decision  of 
the  Court  should  be  given  thereon,  committing  the  prisoner  mean- 
while to  the  common  gaol  at  Mount  Eden,  till  the  next  sitting  of 
the  Circuit  Court  of  the  Supreme  Court  of  New  Zealand,  to  be 
holden  at  Auckland,  or  until  such  time  as  he  should  be  delivered 
in  due  course  of  law. 

(Signed)    George  Alfred  Arnet,  C.J. 


*  See  the  Note  to  Se^.  r,  Fa^ff,  ante,  p.  899. 
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There  was  a  second  indictment  against  the  same  person  for  a       ^^^^- 
similar  oflTence,  on  which  he  was  convicted;  and  there  were  con-      Reqina 
victions  on  a  similar  indictment  against  Patrick  McGrath,  and  a      xj^^i^ET 
similar  indictment  against  James  Burrell.  &c.,  &o. 

In  each  of  these  cases  the  learned  Chief  Justice  reserved  a 
similar  case  for  the  opinion  of  the  Court  of  Appeal. 

The  Attorney-General  appeared  on  behalf  of  the  prosecution. 

None  of  the  prisoners  appeared  by  counsel. 

The  question  is^  whether^  on  the  true  construction  of  the 
Arms  Acts  of  I860,  1861,  1866,  and  1869,  the  selling  of  arms 
without  a  license  is  still  an  indictable  misdemeanour. 

Section  28  of  the  Act  of  1860  enacts  that  "  Every  person 
who  shall  sell  or  dispose  of,  with  or  without  price  or  reward,  any 
arms,  gunpowder,  or  warlike  stores  to  any  person  whomsoever, 
without  a  license  in  the  form  A  in  the  said  Schedule,  shall  be  guilty 
of  felony  " 

Section  61  gives  the  punishment  for  felony  under  the  Act ; 
the  62nd  for  misdemeanour.  That  Act  was  temporary,  but  it  was 
continued,  with  slight  amendment,  by  the  Continuance  Act  of 
1861,  and,  amended  by  the  latter  Act,  it  was  continued  from  time 
to  time  till  1866,  when  it  was  amended  and  continued  for  five 
years.  In  the  Act  of  1866,  section  3  enacted  that,  "  In  the  28th 
section  of  '  The  Arms  Act,  I860,'  the  words  '  a  misdemeanour ' 
shall  be  substituted  for  the  word  '  felony.'  ....  And  the 
said  '  Arms  Act,  I860,'  shall  hereafter  be  read  and  construed  as 
if  the  words  hereby  substituted  and  added  had  been  originally 
substituted  and  added  to  the  Arms  Act." 

Then  comes  the  Act  of  1869,  section  35  of  which  enacts  that 
the  Ordinances  and  "  The  Arms  Act  Amendment  and  Coritinuance 
Act,  1866,"  and  sections  59,  60,  and  67  of  "The  Arms  Act, 
I860,"  are  hereby  repealed,  "  and  the  said  '  Arms  Act,  I860,'  as 
amended  by  '  The  Arms  Act  Amendment  and  Continuance  Act, 
1861,'  shall  continue  in  force  till  altered  or  repealed  by  Act  of  the 
General  Assembly." 

It  is  submitted  that  the  intention  of  the  Legislature  must  be 
taken  to  have  been,  that  the  Act  of  1860,  as  amended  by  the  Acts 
of  1861  and  1869,  should  be  the  future  law  of  the  Colony  on  the 
subject. 

But  it  is  said  that  section  10  of  the  Interpretation  Act  of 
1868  is  applicable,  which  provides  that  when  an  Act  repeals  an 
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1871.       Act  which  repealed  a  former  Act,  such  repeal  is  not  to  revire  the 

BsoiKA      former  repealed  Act,  unless  words  be  added  for  reviving  it.     It 

_  *'•  is  suggested  that  as  section  35  of  the  Act  of  1869  repealed  the  Act 

&c.,  &c/     of  1866,  and  that  Act  had  repealed  the  substantive  provision  of 

section  28  of  the  Act  of  1860,  there  is  no  longer  any  legislative 

provision  making  the  act  of  selling  arms,  &c.,  without  a  licence, 

an  indictable  offence.     But  the  answer  is,  that  looking  at  the 

whole   course  of  legislation  on  the  subject,  it  is  clear  that  the 

Legislature  must  have  intended  that  it  should  continue  to  be  such 

an  offence ;  and  the  language  of  section  35,  that  the  Act  of  1860, 

as  amended  by  the  Act  of  1861,  shall ''  continue  in  force  till  altered 

or  repealed  by  the  General  Assembly ,''  is  sufficient  to  revive  the 

Act  of  1860. 

Cur,  adv.  vult. 

Gresson,  J.   (27th  July),  read  the  judgment  of  the  majority 
of  the  Court.* 

Wc  have  come  to  the  conclusion  that  section  28  of  ''  The  Anns 
Act,  1860/'  is  revived  by  "The  Arms  Act  Amendment  Act, 
1869,'^  and  that  the  convictions  in  the  several  cases  ought  to 
stand. 

We  begin  by  supposing  that  the  Act  of  1866  in  effect  totally 
repealed  section  28  of  the  Act  of  1860 ;  so  that,  when  the  Act  of 
1869  was  passed,  no  part  of  sec.  28  of  the  Act  of  1860  was  in  force. 
Upon  this  supposition  it  is  clear  that  section  10  of ''The  Interpre- 
tation Act,  1868,^'  prevents  the  repeal  of  the  Act  of  1866,  per  se, 
from  operating  to  revive  section  28  of  the  Act  of  1860.  But  section 
85  of  the  Act  of  1869  does  more  than  repeal  the  Act  of  1866,  for 
it  proceeds  to  enact  that  "  the  said  '  Arms  Act,  I860,'  as  amended 
by  '  The  Arms  Act  Amendment  and  Continuance  Act,  1861,'  shall 
continue  in  force  till  altered  or  repealed  by  Act  of  the  General 
Assembly."  These  words,  in  our  opinion,  operate  as  a  re-enact- 
ment or  revival  of  section  28  of  the  Act  of  1860.  By  these  words 
''the  said  'Arms  Act,  I860,'  as  amended  by  'The  Arms  Act 
Amendment  and  Continuance  Act,  1861,' "  we  understand  the  Act 
of  1860  as  originally  passed,  subject  only  to  the  alterations  made 
therein  by  the  Act  of  1861.  This  appears  to  be  the  only  possible 
meaning  of  the  words  in  themselves,  although  their  sense  may  of 
course  be  limited  by  the  context.     Confining^our  attention  for  the 
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moment  to  these  particular  words,  we  find  that  they  appropriately        ^871 
designate   the   consolidated   provisions   of  two   former    Acts   of     Regina 
the  General  Assembly.     One  of  these  provisions,  viz.,  the  28th     g^^^^^^ 
section  of  the  Act  of  1860,  was,  we  assume,  no  longer  in  operation      &«.,  &c. 
when  the  Act  of  1869  was  passed.     But  this  28th  section,  equally 
with  those  provisions  of  the  Act  of  1860  which  remained  in  force, 
is  comprehended  in  the  words  which  we  are  now  considering.     No 
distinction  is  made  between  what  has  been  repealed  and  what 
remains  in  force.     Subject  to  the  modifications  introduced  by  the 
Act  of  1861,  every  section  of  the  original  Act  in  its  original  state 
is  included  in  the  terms  used. 

We  have  next  to  ascertain  whether  the  generality  of  those 
terms  is  limited  in  construction  by  the  context. 

The  enactment  being  that  the  provisions  of  the  Acts  of  1860 
and  1861  '^  shall  continue  in  force,'^  it  has  been  suggested  that  it 
cannot  apply  to  such  of  those  provisions  as  at  the  date  of  the 
enactment  were  no  longer  in  operation.  The  28th  section  having 
been  repealed,  could  not,  it  is  suggested,  "  continue  in  force,^'  for 
that  would  be  to  say  that  something  which  is  not  in  esse  shall 
*'  continue."  The  35th  section  of  the  Act  of  1869  would,  upon 
this  view,  be  read  as  enacting  that ''  so  much  of  the  Acts  of  1860 
and  1861  as  is  now  in  force  shall  continue  in  force,''  and  section 
28  would  thus  be  excluded  from  the  provision. 

There  is  no  doubt  that  in  the  language  of  legislation,  as  in  that 

of  common  life,  a  repealed  law,  if  brought  anew  into  force,  is 

properly  spoken  of  as  re-enacted  or  revived,  not  as  continued.    In 

the  Standing  Orders  of  the  House  of  Commons,  the  distinction  is 

insisted  upon  for  practical  purposes, — Orders  of  November  1 7th, 

1797,  requiring  that,  when  the  revival  of  several  expired  statutes 

or  the  continuance  of  several  expiring  statutes  is  proposed,  all  such 

as  are  to  be  revived  shall  be  included  in  one  bill,  and  such  as  are 

to  be  continued,  in  another.     But  after  givihg,  as  we  believe,  ftdl 

weight  to  the  verbal  criticism  which  distinguishes  between  the 

continuance  of  an  expiring,  and  the  revival  of  an  expired,  provision, 

it  appears  to  us  that  the  use  of  the  words  "  continue  in  force,''  is 

not  suflScient  to  restrict  the  natural  sense  of  words,  which  in 

themselves  accurately  define  the  provisions  said  to  be  continued, 

nor  to  countervail  the  manifest  intent  to  revert  to  the  law  as  it 

stood  after  the  passing  of  the  first  amending  Act.    For  the  express 

adoption  of  the  amendments  of   1861    implies  the  exclusion  of 
VOL.  L— Pabt  5.  11 
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1871        the  alterations  made  in  1866 ;  this  implication  being  independent 
Beqina      of  tl^at  which  logically  arises  from  the  repeal  of  the  Act  of  1866, 
*•  but  which  section  10  of ''  The  Interpretation  Act,  1868/^  debars  us 

Ac.,  &c/  from  taking  notice  of.  And  with  reference  to  the  suggestion  that 
there  is  something  like  an  absurdity  in  enacting  that  a  repealed 
provision  shall  continue  in  force,  it  cannot,  we  reply,  be  said  that  the 
Legislature  does  what  is  absurd  or  unintelligible  when  it  treats  the 
original  provisions  of  a  statute  which  has  been  repealed  or  amended 
as  something  still  in  esse;  for  this  is  involved  in  the  notion  of 
reviving  such  a  provision.  The  enactment  always  remains  on  the 
Statute  Book,  and,  though  presently  inoperative,  is  yet  regarded  as 
a  something  capable  of  receiving  back  its  old  vitality,  and  thus  of 
continuing  an  interrupted  existence.  In  the  notion  of  the  con- 
tinuance by  the  Legislature  of  a  repealed  provision  after  a 
temporary  abeyance,  there  is,  then,  nothing  but  what  is  easy  and 
familiar.  To  suppose  continuance  without  revival  would  indeed 
be  impossible;  but  if  the  Legislature  has  plainly  said  that  an 
expired  enactment  shall  continue  in  force,  that  necessarily  imports 
a  revival.  Put  it  that  in  the  present  case  the  Legislature  had 
enacted,  in  so  many  words,  that  the  28th  section  of  "  The  Arms 
Act,  I860,''  as  originally  passed,  should  continue  in  force ;  that 
might  have  been,  as  regards  verbal  expression,  a  solecism;  but 
it  cannot  be  denied  that  such  an  enactment  would  have  operated 
to  revive  the  section.  The  actual  provision  of  the  36th  section  of 
the  Act  of  1869  is  certainly  not  as  clear  as  if  section  28  had  been 
thus  specifically  referred  to ;  yet  upon  the  best  consideration  we 
can  give  the  matter,  and  bearing  strongly  in  mind  that  we  are 
construing  enactments  of  a  highly  penal  character,  we  hold  the 
General  Assembly  to  have  sufficiently  expressed  its  will  that  the 
original  provisions  of  the  Act  of  1860,  in  their  entirety,  'shall,  from 
the  passing  of  the  Act  of  1869,  be  the  law  of  the  land,  subject 
only  to  the  amendments  introduced  by  the  Act  of  1861,  and  by 
the  Act  of  1869  itself. 

The  provision  of  the  10th  section  of  ''  The  Interpretation  Act, 
1868,''  is  no  obstacle  to  this  conclusion.  That  enactment  neither 
does,  nor  can,  make  necessary  the  use  of  any  special  form  of  words 
to  revive  a  repealed  statute.  It  efiFectuaUy  prevents  the  mere 
repeal  of  a  repealing  Act  from  operating,  under  the  common-law 
rule,  to  revive  the  repealed  statute ;  so  that  (although  one  Parlia- 
ment cannot  bind  another,  or  even  itself  in  the  friture,  yet)  e» 
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necessUcUe  ret,  all  statutes  mast  now  express  au  intent  to  revive,        ^^^^ 
otherwise  than  by  the  repeal  of  a  repeal.     The  Act  furthermore     Bsoina 
affects  expressly  to  prescribe  the  addition  of  words  indicative  of  an     tt.^' 
intent  to  revive.     But  the  use  of  no  particular  form  of  words  is,  or      &c.,  &o. 
could  be,  made  binding  on  future  Legislatures.     In  our  opinion,  a 
positive  intent  to  revive  the  law  respecting  the  sale  of  arms,  as  it 
stood  previously  to  the  Act  of  1866,  is  sufficiently  expressed  by  the 
Act  of  1869. 

In  reasoning  on  the  question  raised  by  the  cases  before  us,  we 
have  hitherto  assumed,  in  favour  of  the  prisoners,  that  section  28 
was  totally  repealed  by  section  3  of  the  Act  of  1866,  But,  actually, 
the  better  opinion  seems  to  be,  that  the  two  sections  are  to  be  con- 
sidered as  having  continued  in  joint  operation  down  to  the  passing 
of  the  Act  of  1869.  On  this  view,  the  inaccuracy  of  enacting  that 
section  28  should  continue  in  force  as  it  originally  stood  is  reduced 
to  a  very  trifle. 

In  giving  reasons  for  our  judgment,  we  have  abstained  (as  did 
the  Attorney-General  in  his  argument)  from  any  inference  un- 
favourable to  the  prisoners,  which  might  be  drawn  from  the  general 
tenor  and  manifest  purpose  of  this  series  of  Acts.  A  particular 
act  which  the  Legislature  has  failed  definitely  to  prohibit,  must 
never,  in  an  English  Court  of  Law,  be  construed  a  crime  by  impli- 
cation, on  the  ground  that  otherwise  some  supposed  or  even  some 
manifest  end  of  public  policy  will  be  frustrated.  It  is  our  duty,  in 
favour  of  individual  liberty,  to  maintain  this  fundamental  principle 
as  jealously  as  if  we  lived  in  the  days  of  Prerogative.  In  perusing 
these  statutes,  no  one  can  fail  to  observe  that  the  prohibition  to 
sell  or  dispose  of  arms  without  a  license  is  the  very  key-stone  of 
the  fabric,  which  removed,  the  whole  policy  of  the  Act  falls  into 
ruin.  The  latest  Act  of  the  series,  that  of  1869,  evidently  supposes 
the  prohibition  to  be  in  force,  as  plainly  as  does  the  original  Act 
of  1860.  No  one  can  suppose  it  to  have  been  the  intention 
entirely  to  repeal  that  prohibition.  But  this  does  not  help  the 
matter.  The  question  has  been,  whether  the  General  Assembly 
has  so  legislated  as  to  leave — inadvertently  of  course — a  blank  in 
section  28,  and  such  a  blank  as  to  nullify  the  whole  provision ; 
whether  the  Legislature  has  not  struck  out  the  word  ^^  misde- 
meanour,^' inserted  in  that  section  by  the  Act  of  1866,  without 
replacing  the  word  " felony/'  which  the  section  originally  contained. 
To  supply  the  supposed  blank,  nothing  could  suffice  but  the  definite 
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^^^^  language  of  the  General  Assembly  itself.  The  Legislatiure  can 
BsoiNA  never  intend  to  leave  a  blank  in  the  sense ;  but  when  it  does  so^ 
Haslby  ^^^  ^^^  deficiency  cannot  be  supplied  from  some  other  part  of  the 
Ac.,  &c.      Statute  Book,  the  case  is  without  remedy. 

Confining  ourselves  to  mere  exposition  of  the  language  used, 
we  have  been  able  to  make  out  that  the  Legislature,  in  efiect, 
enacted  that  the  word  "  felony  "  shall  be  deemed  to  have  been  re- 
inserted in  section  28  of  "  The  Arms  Act,  1860.'^  It  would  have 
been  much  better  to  have  said  this  totidem  verbis, 

Johnston,  J. — ^The  doubt  which  I  expressed  in  the  case  of 
Regina  v.  Rochez,  tried  before  me  at  this  place  at  the  last  March 
sittings,  and  which  was  afterwards  embodied  in  a  note  to  Regina  v. 
Faffff  {ante,  p.  399),  has  not  been  entirely  removed. 

I  cannot  but  admit  that  a  close  examination  of  the  Acts  renders 
it  highly  probable  that  the  intention  of  the  Legislature  was,  that 
selling  arms,  &c.,  without  a  license,  should  be  a  punishable  offence ; 
and  that,  construing  the  Act  ut  magis  imleat,  the  word  '^  con- 
tinue,''— if  it  could  not  be  applied  to  any  of  the  previous  enact- 
ments except  the  28th  section  of  the  Act  of  1860, — might,  though 
inappropriate  and  inaccurate,  be  construed  so  as  to  give  force  to 
such  intention. 

But  considering  that  the  provision  of  the  28th  section  of  "  The 
Arms  Act,  I860,''  is  a  highly  penal  one,  and  that  the  word 
^'  continue  "  is  used  in  the  38th  section  of  the  Act  of  1869  accurately 
and  appropriately  with  respect  to  such  portions  of  the  Act  of  1860, 
as  amended  by  the  Act  of  1861,  as  were  then  in  force,  (except  those 
portions  which  were  expressly  repealed  by  that  section,)  it  seems  to 
me  that  it  would  be  presuming  too  much  in  favour  of  the  intention 
of  the  Legislature,  and  against  the  liberty  of  the  subject,  to  give 
the  word  the  double  sense  which  is  now  attributed  to  it. 

I  think  it  might  well  be  urged  that  it  is  doing  some  violence  to 
language,  when  a  word,  which  neither  technically,  grammatically, 
nor  popularly  implies  revival,  is  construed  so  as  to  revive  that  which 
has  ceased  to  be  in  operation,  as  well  as  to  make  more  lasting  that 
which  has  continued  to  be  and  is  in  force. 

Still,  in  view  of  the  reasons  given  by  my  learned  brothers,  I 
prefer  to  use  expressions  indicative  of  unsatisfied  doubt,  rather 
than  affirmative  of  a  final  opinion  at  variance  with  the  decision 
of  the  Court. 

Convictions  affirmed. 
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■ 

HEGINA  V,  WILLIAMS ;  EEaiNA  v,  CAMPBELL  j  REQINA  ^^^^ 

V.  HAMMOND  j  EEOINA  v.  DUBEEN.  July  27    871. 

Breach  of  Fritou — Evidence — Legality  of  Cuetody^-Presumption  of—Rehuiting — 

Onue  of  Proof 

An  escape  with  any  yiolenoe  from  lawful  custody  is  a  "  breach  of  prison "  at 
common  law — although  no  prison-building  or  enclosure  be  actually  broken. 

The  custody  of  a  prisoner  by  a  gaoler  is  to  be  presumed  lawful  till  the  contrary 
be  proved. 

A  gaoler  receiired  prisoners,  under  sentences  of  the  Supreme  Court,  and  sent  them 
to  work  out  of  the  prison  ;  and  tliey  escaped,  after  using  some  riolence.  The  gaoler, 
on  cross-examination,  said  he  believed  he  had  authority  from  the  Superintendent  to 
send  prisoners  to  the  place  in  question  ;  but  no  rule  or  authority  to  do  so  was  produced, 
and  it  was  not  shown,  for  the  prosecution,  that  any  orders  had  been  made,  or  any 
delegation  of  authority  from  the  Q-oremor  to  the  Superintendent,  under  "The 
Secondary  Punishments  Act,  1854." 

Held,  that  it  was  for  the  prisoners  to  prove  the  illegality  of  the  imprisonment,  and 
it  was  not  sufficient  to  throw  doubts  upon  it. 

The  following  case^  reserved  by  Johnston^  J.^  is  to  be  taken  as 
stated  in  respect  of  the  four  prisoners  respectively : — 

Case. 

At  the  sitting  of  a  Circuit  Court  of  the  Supreme  Court  held 
before  me  at  Napier,  on  the  9th  day  of  May,  a.d.  1871,  Henry 
Williams,  John  Campbell,  John  Hammond,  and  Thomas  Dureen 
were  respectively  brought  up  on  habeas  corpus,  to  answer  in- 
dictments, respectively  found  against  them  by  the  Grand  Jury,  for 
breach  of  prison. 

On  being  called  upon  to  plead,  the  prisoner  Henry  Williams 
requested  to  have  counsel  assigned  to  defend  him,  and  Mr.  Stedman 
consenting  to  act  for  him,  was  assigned  by  the  Court. 

The  indictment  was  in  the  following  form  : — 

"  The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  present  that  Henry 
Williams,  on  the  21st  day  of  November,  in  the  year  of  our  Lord  1870,  was  lawfully 
imprisoned  in  the  gaol  of  Napier,  in  the  custody  of  William  Miller,  keeper  of  the 
Kaid  gaol,  pursuant  to  a  sentence  of  the  said  Court,  duly  pronounced  in  form  of  law, 
for  feloniously  taking  and  leading  away  one  bay  gelding  of  the  goods  of  one  Charles 
Bobert  English. 

"  And  the  jurors,  upon  their  oath,  do  further  present  that  the  said  Henry  WLUiams, 
whilst  he  so  remained  in  the  custody  of  the  said  William  Miller,  on  the  said  21st  day 
of  Norember,  in  the  year  aforesaid,  and  then  being  employed  at  hard  labour  in 
Wellesley  Boad,  Napier  aforesaid,  pursuant  to  his  said  sentence,  in  the  custody  of 
Paniel  Brown  and  Michael  Scanlon,  warders  of  the  said  gaol,  feloniously  and  unlaw- 
fully, wilfully  and  injuriously,  did  break  prison,  by  there  assaulting,  disarming,  and 
disabling  the  said  Daniel  Brown  and  Michael  Scanlon,  the  warders  aforesaid,  by 
meana  whereof  he  the  said  Henry  Williams  did  then  escape  and  go  at  large  whitherso- 
ever he  would,  to  the  great  hindrance  and  obstruction  of  justice,  in  contempt  of  our 
Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  her  dignity." 
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^^^  To  this  indictment^  Stedman,  for  the  prisoner,  demurred.     He 

BsoiKA      contended  that  the  means  of  escape  from  custody  set  out  in  the 

Williams     i^idictment  were  not  such  as  to  amount  to  a  breach  of  prison  in 

&c.,  kc.      point  of  law.     To  constitute  a  breach  of  prison  at  common  law, 

there  must  be  some  actual  breaking  of  a  building  or  fence,  by 

which  the  prisoner  was  imprisoned  or  confined. 

I  overruled  the  demurrer,  on  the  authority  of  the  case  men- 
tioned in  Coke,  2  Inst.  589,  and  cited  in  1  Hale's  P.  C.  609,  in 
which  it  is  said  : — '*  Yet  farther,  if  A  arrests  B  for  felony  or  suspi- 
cion of  felony,  there  being  de  facto  a  felony  committed,  and  being 
in  the  hands  of  A,  he  violently  rescueth  himself  and  escapeth ;  this  is 
a  breach  of  prison  and  a  felony,  for  so  are  the  words  of  my  Lord 
Coke,  2  Inst.  589 :  '  Nota. — He  that  is  in  the  stocks  or  under  law- 
ful arrest,  is  said  to  be  in  prison,  though  he  be  not  infra  carceris 
parietes/  And  Stamford,  ubi  supra,  p.  30  b  :  '  £t  nota  quant  a 
ceo  quechescun  que  est  soubs  arrest  pour  felony  est  prisoner  ausy 
bien  hors  de  gaol  come  deins,  issint  que  s'il  soit  lorsque  in  cippes 
in  le  haut  street  on  hors  de  cippes  in  le  possession  d'ascun,  que  lid 
aver  arrest,  et  fait  escape,  ceo  est  detrusement  de  prison  in  le 
prisoner ; '  which  must  be  intended,  as  it  seems,  of  a  violent  escape, 
namely,  rescuing  himself  out  of  custody." 

I  therefore  gave  judgment  for  the  Crown  on  the  demurrer,  but 
allowed  the  prisoner  to  plead  over. 

The  prisoner  having  pleaded  Not  Guilty,  the  following  evidence 
was  adduced  by  Lee  for  prosecution  : — 

The  following  certificate  signed  by  J.  Hare,  Registrar  of  the 
Supreme  Court,  was  put  in  and  read: 

Certificate  of  Conviction, 

Beg.  0.  WilliamB. 

I  hereby  certify  that,  at  the  mttizigB  of  the  Supreme  Court  of  New  Zee^buid  holdeo 

at  Napier,  before  Alexander  James  Johnston,  Esquire,  Judge  of  the  said  Oonri,  on 

the  19th  daj  of  NoTember,  1869,  Senfy  WiUiamt  was  duly  oonTicted  of  lareenj, 

and  sentenced  to  ten  years'  penal  9er?itude  in  Her  Majesty's  gaol  at  Napier. 

(I..B.)  JOHK  KiBB, 

Registrar,  at  Napier,  Supreme  Court  of  New  Zealand. 
Dated  this  8th  day  of  May,  1871. 

William  Miller  stated  as  follows  : — "  I  am  warder  of  the  gaol. 
I  hold  the  prisoner  under  sentence  of  the  Court.  He  was  tried 
and  sentenced  to  ten  years'  penal  servitude.  (The  warden  here 
produced  the  calendar  of  the  Circuit  sittings  of  November,  18G9, 
signed  by  the  Judge,  containing  the  name  of  the  prisoner  and  the 
sentence  of  penal  servitude,)     The  prisoner  is  the  person  to  whom 


COURT  OF  APPEAL.  495 

the  certificate  of  conyiction  applies.     On  the  2l8t  November  the        ^^^^ 
prisoner  was  working  along  with  a  gang  of  eight  other  hard-      BBonrA 
labour  and  penal-servitnde  men  at  the  Rifle  Butts.     I  visited  the    ^ji^^jjg 
work  about  3  o'clock  p.m.  After  I  had  been  there  and  had  gone  back      &c.,  &c. 
towards  the  gaol,  a  person  gave  me  information  ;  I  got  a  horse. 
(It  did  not  exceed  half  an  hour  from  the  time  I  had  left  the  works.) 
I  rode  immediately  to  the  works,  and  saw  the  prisoner  and  three 
more,  (against  whom  indictments  have  been  found,)  in  a  boat  going 
across  the  bay  inside  the  harbour,  at  seventy  yards  from  the  works. 
The  Rifle  Butts  are  at  the  end  of  Carlisle  Street.     I  followed  across 
the  water  on  horseback,  but  they  had  got  into  the  scrub  before  I 
got  up  to  them.     The  prisoner.  Williams  was  brought  back  to 
prison  nine  days  after ;  he  looked  exhausted,  as  if  he  had  undergone 
hardship.      Daniel  Brown   and  Michael  Scanlon  were  the  two 
officers  in  charge  of  the  prisoners.     Daniel  Brown  was  armed  with 
musket  and  revolver.    /  believe  I  had  written  orders  from  the 
Superintendent  as  to  the  employment  of  penal  servitude  men  at  the 
Rifle  Butts.    I  do  not  know  what  has  become  of  the  order/' 

Mr,  Stedman  objected  to  the  evidence  of  the  order  of  the 
Superintendent. 

Michael  Scanlon  said  :  '^  I  am  overseer  of  the  hard-labour 
prisoners;  on  the  21st  of  November  I  was  in  charge  of  the 
prisoners  and  others  at  the  Rifle  Butts,  under  direction  of  W. 
Miller,  the  gaoler.  At  twenty  minutes  to  4,  I  had  five  of  the 
prisoners  working  where  the  target  stands, — Williams,  Dureen, 
Campbell,  and  Hammond,  and  another  named  Simmons ;  I  had 
occasion  to  go  across  where  the  other  four  were  at  work  at  the 
butts,  ten  yards  off.  The  sentry.  Brown,  was  watching  them,  while 
I  was  across  where  the  four  men  were  working  at  the  butts ;  about 
three  or  four  minutes  after  I  went,  I  heard  the  sentry  give  an 
alarm.  I  looked  round  and  saw  the  four  men  (not  Simmons) 
surrounding  the  sentry.  I  ran  to  his  assistance.  When  I  got  up  to 
them  I  was  knocked  down  by  one  of  the  four  men,  with  a  spade  or 
shovel ;  when  I  recovered  from  the  blow  I  got  up ;  Durccn  made 
towards  me  with  a  spade ;  I  got  out  of  the  way ;  I  did  not  see  the 
prisoners  after  till  I  saw  them  in  a  boat.  A  man  named  Boyd 
came  across ;  he  brought  me  a  rifie  and  ammunition ;  I  went  to  the 
edge  of  the  water  and  fired  three  shots  at  the  prisoners ;  I  saw 
them  land  on  the  other  side,  and  run  through  the  swamp  ;  a  man 
on  foot  could  not  have  waded  across ;  Brown  ran  to  town  to  give 
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^^'^^  the  alarm ;  I  can't  say  if  the  men  did  anything  to  Brown ;  the 
Bbgina  prisoners  got  away ;  Brown  had  a  revolver  and  carbine ;  I  did  not 
WiiLiAMB  ®^®  either  of  these  weapons  fired ;  one  of  the  prisoners  had  the 
Ac.,  Ac.      carbine  when  he  got  into  the  boat — the  prisoner  now  at  the  bar/' 

Daniel  Brown  said  :  "  I  was  sentrv  on  the  2l8t  of  November, 
at  4  o'clock  p.m.  I  was  overseer  at  the  Rifle  Butts ;  prisoner  and 
others  were  all  at  work ;  there  was  a  bucket  with  water  between 
me  and  them ;  I  advanced  to  get  a  drink  of  water  out  of  the 
bucket^  and  seeing  that  there  was  not  much  water^  I  took  my  rifle 
in  one  hand  and  a  pannikin  in  the  other ;  I  dipped  the  pannikin 
into  the  bucket,  and  immediately  I  found  myself  held  round  the 
waist.  I  looked  round  to  the  right  and  saw  Hammond  had  hold  of 
me ;  I  sung  out^  and  immediately  after  Campbell  took  hold  of  my 
rifle ;  I  carried  a  revolver  in  a  belt  round  my  waist,  under  my  left 
arm,  and  I  kept  my  left  arm  close  on  the  revolver  while  Campbell 
got  hold  of  the  rifle ;  he  had  hold  with  both  hands.  Before  I  gave 
up  the  rifle,  I  took  the  cap  oS;  in  doing  that  I  had  to  loose  my  left 
arm  oS  the  revolver ;  when  I  did  so,  Hammond  was  drawing  out 
the  revolver  out  of  the  case ;  I  took  hold  of  the  revolver,  and  a 
man  close  to  me — I  believe  Williams — sung  out,  ^  If  you  don't  let 
go,  I'll  put  the  pick  into  you,'  or  words  to  that  elSfect.  Having  no 
help,  I  let  go  the  revolver  and  after  I  did  so,  I  saw  it  in  Williams's 
hands ;  I  saw  the  prisoners  go  to  the  boat  at  twenty  yards  off  from 
me ;  I  ran  into  town  to  give  the  alarm  ;  I  saw  them  getting  over 
on  the  beach  when  I  got  back." 

William  Hebberly  said  :  "  On  the  day  of  the  escape  in  Novem- 
ber, I  saw  Williams,  the  prisoner,  at  work  with  the  other  prisoners. 
I  saw  him  hauling  the  revolver  out  of  Brown's  pouch." 

Stedman,  for  the  prisoner,  submitted  that  there  vras  no  case 
to  go  to  the  jury,  there  being  no  proof  that  the  custody  was 
legal ;  that  no  evidence  had  been  given  that  the  gaol  was  duly 
proclaimed,  and  that  the  gaoler  had  the  authority  required  by  law 
for  sending  the  prisoner  out  to  work  at  the  place  in  question.  By 
''  The  Secondary  Punishments  Act,  1854,"  sec.  9,  power  is  given 
to  the  Governor  to  direct  in  what  works  and  in  what  part  of  the 
Colony,  prisoners  under  sentence  of  penal  servitude  shall  be  kept. 
And  by  section  17,  the  Governor  is  authorized  to  delegate  his  power 
in  this  respect  to  the  Superintendent  of  any  Province,  on  such 
terms  and  conditions,  and  subject  to  such  limitations  and  restric- 
tions, as  may  be  prescribed  in  that  behalf.     It  is  not  shown  that 
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the  Governor  has  made  any  such  delegation  to  the  Superintendent       ^^'^^- 
of  Hawke's  Bay ;  and  the  terms  of  the  Superintendent's  particular      Keoina 
order  were  not  proved.    He  also  submitted  that  no  breach  of  prison    ^n^^jje 
was  proved.  &c.,  &o, 

I  said  I  should  overrule  these  objections^  and  direct  the  jury 
that  the  custody  under  the  orders  of  the  gaoler^  who  had  received 
the  prisoner  under  the  sentence  of  the  Court,  must  be  taken,  pHmd 
faciey  to  be  lawful ;  and  that  if  its  lawfulness  were  disputed,  it  was 
for  the  prisoner's  counsel,  by  calling  the  Superintendent  or  other- 
wise, to  prove  that  the  custody  was  unlawful ;  and  further,  that 
any  act  of  violence  or  force,  in  order  to  escape,  and  whereby  the 
party  using  it  did  escape,  from  legal  custody,  is  a  breaking  of 
prison  at  common  law  j  but  I  said  I  would,  in  case  of  a  conviction, 
reserve  both  questions  for  the  Court  of  Appeal. 

The  jury  found  the  prisoner  guilty;  adding  that,  in  their 
opinion,  "  There  was  temptation,  owing  to  the  insufficiency  of  the 
prison  guard.'' 

I  sentenced  the  prisoner  to  two  years'  imprisonment,  with  hard 
labour,  to  commence  at  the  expiration  of  his  present  sentence  of 
penal  servitude,  and  reserved  the  questions  of  law  for  the  con- 
sideration of  the  Court  of  Appeal. 

In  the  indictments  against  each  of  the  other  prisoners,  a  con- 
viction and  sentence  of  penal  servitude  was  set  out,  and  a  breach 
of  prison  averred  in  the  same  terms  as  in  the  case  of  Regina  v. 
WUliama, 

Those  prisoners  were  not  defended  by  counsel ;  and  none  of 
them  demurred,  but  each  pleaded  "  Not  Guilty." 

After  the  proof  of  the  alleged  conviction  of  felony  and  sentence 
of  penal  servitude  in  each  case,  and  the  identity  of  the  prisoners, 
evidence  was  given  as  to  custody  and  escape  by  violence,  to  the 
same  elSfect  as  in  the  case  of  Regina  v.  Williams. 

In  each  case  I  directed  the  jury  as  I  did  in  the  case  of  Regina 
V.  Williams ;  and  the  jury  gave  the  same  verdict,  with  the  same 
expression  of  opinion. 

I  sentenced  each  of  the  prisoners  respectively  to  the  same 
sentence,  and  reserved  the  same  questions  for  the  Court  of  Appeal. 

A.  J.  Johnston. 

No  counsel  appeared  either  for  the  prosecution  or  for  any  of 

the  prisoners. 

Arney,  C.J. — ^I   am  of  opinion  that  the  judgment  in  these 
VOL.  L— Pabt  6.  12 
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^^^-        cases  must  be  affirmed.     I  think  there  can  be  no  doabt  that  it  is 

Bboiki      unnecessary  that  there  should  be  any  breaking  of  a  building  or 

Williams     P^*^®  ^^  confinement  to  constitute  a  breach  of  prison.    Any  person 

&c.,  kc,      convicted  of  felony^  who  shall  by  violence  break  from  or  escape  from 

lawful  custody,  is  guilty  of  breach  of  prison. 

Then,  were  these  persons  in  lawful  custody  ?  The  only  objection 
raised  at  the  trial  was  that  they  were  out  of  the  precincts  of  the 
prison,  and  working  on  public  works  at  a  distance  from  the  prison. 
No  doubt,  by  "The  Secondary  Punishments  Act,  1864,''  the 
Governor  is  empowered,  amongst  other  things,  to  direct  in  what 
parts  of  the  Colony  sentences  of  penal  servitude  shall  be  carried 
into  effect.  These  powers  he  can  delegate  to  the  Superintendent 
of  a  Province;  and  I  think  there  was  some primd  facie  proof  even 
of  the  actual  delegation  of  these  powers  in  the  present  case.  At 
least  there  was  some  proof  that  the  gaoler  was  acting  under  powers 
conferred  upon  him  by  the  Superintendent.  However,  without 
considering  the  matter  too  favourably  for  the  Crown,  we  are  bound 
to  assume  that  this  was  a  lawful  custody.  It  was  lawful  in  its 
initiation.  The  conviction  was  proved,  the  judgment  was  proved, 
the  delivery  to  the  gaoler  was  proved;  and  from  that  time  he 
continued  to  keep  these  men  in  custody.  There  is  nothing  to 
show,  as  a  matter  of  evidence,  that  that  custody  had  ceased  to  be 
lawful ;  and  in  this  Court  we  cannot  impute  to  the  gaoler  that  he 
was  guilty  of  holding  these  persons  in  unlawful  custody,  but  we 
must  cast  upon  the  prisoners  the  onus  of  proving  that  it  was 
unlawful. 

On  these  grounds,  I  think  the  judgments  should  be  affirmed. 

Gressox,  J. — I  entirely  concur  with  the  grounds  upon  which 
these  cases  have  been  put  by  His  Honor  the  Chief  Justice. 

I  think  there  is  no  doubt  whatever  as  to  the  first  point,  namely, 
the  violence  used  by  the  prisoners.  The  prisoners  being  assumed 
to  have  been  in  lawful  custody,  their  acts  amounted  to  prison 
breach. 

As  to  the  other  point,  I  rest  my  judgment,  not  upon  any 
evidence  as  to  there  having  been  any  authority  for  these  men 
being  placed  where  they  were,  for  the  evidence  would  not  sustain 
that  view;  but  I  rest  it  upon  the  two  grounds,  first,  that  the 
gaoler  was  acting  in  conformity  with  his  duty,  and  secondly,  upon 
the  well-known  legal  maxim  omnia  pnesumuntur  legitimi  esse 
facta,     Besides,  it  could  not  be  assumed  that  the  gaoler  was  guiltj 
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of  what  would  be  an  indictable  oflTence,  which  he  clearly  would       ^^^^' 
have  been  guilty  of  if  he  had  these  prisoners  in  the  position  in      Bbgina 
which  they  were^  without  lawful  authority.  Wilmams 

Upon  these  grounds^  I  think  there  can  be  no  question  that  the      &o.,  &c. 
convictions  should  be  confirmed. 

Chapman^  J. — I  also  concur  in  the  conclusion  at  which  the  rest 
of  the  Court  have  arrived. 

As  to  the  first  point — the  breach  of  prison — it  seems  to  me 
that  the  true  test  of  whether  there  has  been  a  breach  in  this  case, 
is  to  consider  what  constitutes  imprisonment.  Now,  the  mere 
putting  the  hand  on  the  shoulder  by  a  person  lawfully  authorized, 
as  a  police  officer  or  constable,  is  imprisonment ;  and  although, 
certainly,  a  mere  escape  from  such  custody  does  not  constitute  a 
prison  breach,  yet  an  escape  accompanied  by  violence  undoubtedly 
does.  A  case  has  been  put  of  a  person  jumping  a  low  prison  wall 
without  touching  it,  which  was  held  to  be  only  an  escape ;  but  if 
he  touched  the  wall  or  in  any  way  broke  it,  it  was  considered  that 
that  would  have  been  prison  breach.  Violence  offered  to  a  warder, 
gaoler,  or  other  person  having  prpper  authority,  by  a  prisoner 
attempting  to  escape,  is  equivalent  to  some  disturbance  of  a  building 
where  the  custody  13  in  a  building,  and  is  prison  breach.  The 
authority  of  all  the  cases  which  on  former  occasions  I  have  had 
opportunities  of  consulting,  support  that  doctrine. 

Then  as  to  the  lawful  custody,  the  case  of  Williams  v.  The 
East  India  Company  (3  East,  192)  puts  it  on  very  intelligible 
ground,  that  where  the  maxim  omnia  prasumuntur  legitimi  esse 
facta  applies,  the  presumption  that  the  gaoler  or  other  officer 
having  custody  of  a  prisoner  has  been  guilty  of  what  would  be  in 
him  an  offence,  cannot  be  admitted  to  disturb  the  operation  of 
that  test.  It  seems  to  me  that  even  if  the  wrongfully  permitting  a 
prisoner  to  escape,  or  aiding  him  to  escape,  were  not  a  crime,  the 
application  of  that  maxim  would  be  preserved  oh  this  principle, 
namely,  that  where  the  custody  is  lawful  in  the  beginning,  it  must 
be  presumed  to  continue  lawful  until  the  contrary  can  be  shown. 
Therefore  the  onus  of  proof  is  cast  upon  the  person  seeking  to 
impeach  the  lawfulness.  Here  undoubtedly  the  custody  was  lawful 
at  the  beginning ;  and  if  anything  occurred  afterwards  to  break  in 
upon  the  legality  of  that  custody,  the  burden  is  cast  upon  the  im- 
peaching party  to  show  that  that  has  occurred. 

1  think,  therefore,  the  convictions  should  be  sustained.  • 
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1871  Johnston^  J. — ^When  these  cases  were  tried  before  me  at 

BsonrI     Napier,  counsel  was  assigned  to  the  first  prisoner,  and  the  point 
^   ^'  which  he  suggested  on  demurrer  in  the  first  instance,  was,  that 

&Ai,,  &o.  *  inasmuch  as  the  indictment  showed  that  these  persons  were  not  in 
the  gaol,  and  there  was  no  breaking  of  the  gaol,  or  of  any  building 
or  enclosure,  there  was  no  actual  literal  prison  breach — and  that  it 
was  not  the  offence  of  prison  breach  at  common  law.  I  found, 
on  looking  at  the  books,  that  although  the  doctrine  is  laid  down  as 
stated  by  my  brother  Chapman,  with  regard  to  getting  over  a  wall, 
and  it  is  necessary  to  show  some  violence  in  order  to  constitute 
"  breach,^'  yet  (as  in  the  passage  from  Lord  Coke  quoted  in  Hale) 
that  any  forcible  escape  by  violence  from  lawful  custody  is  prison 
breach  at  common  law.  The  escape  by  force  from  lawful  custody  in 
the  high  streets,  or  from  the  stocks,  is  the  same  as  an  escape  by 
force  from  a  gaol.  That  question  I  reserved  along  with  the  others ; 
not  that  I  had  any  real  doubt  in  the  matter,  but  that  I  thought  it 
would  be  well  to  have  the  doctrine  clearly  laid  down  by  this 
Court. 

Then  comes  the  point  whether  or  not  the  custody  of  the  prisoners 
was  a  lawful  custody.  The  circumstances  which  raised  some  diffi- 
culty in  my  mind,  and  induced  me  to  reserve  the  cases,  were  these : 
It  appeared  at  the  trial  that  the  gaoler  himself  did  not  very  well 
know  by  what  authority  he  had  the  men  at  work  outside  the  gaol 
where  they  were.  He  said  he  thought  he  had  some  written  orders 
from  the  Superintendent,  but  did  not  know  where  they  were.  The 
learned  counsel  for  the  defendant  suggested  that,  inasmuch  as  the 
gaoler  could  not  produce  any  rules  under  the  Secondary  Punish- 
ments Act  which  entitled  him  to  take  the  prisoners  out  of  the  gaol, 
even  supposing  it  was  proper  in  point  of  law,  in  the  first  instance^  to 
presume  that  the  gaoler  and  his  officers  were  acting  within  the 
scope  of  their  authority,  yet  there  was  so  much  doubt  thrown 
upon  the  question,  that  it  behoved  the  prosecution  to  make  the 
matter  right  by  establishing,  affirmatively,  that  the  custody  was 
lawful.  I  pointed  out  the  provisions  of  the  Secondary  Punishments 
Act,  and  called  the  attention  of  the  learned  counsel  to  the  fact 
that  there  could  be  no  difficulty  in  establishing  a  case  to  rebut  the 
presumption,  if  any  proof  existed  that  there  was  no  legal  custody. 
He  had  only  to  call  the  Superintendent  as  a  witness ;  and  if  it  were 
true  that  the  statutory  provisions  had  not  been  complied  with^  the 
Superintendent  could  say  so,  and  then  the  presumption  would  be 
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at  an  end.  An  adjournment  of  the  Court  for  a  short  time  at  this 
stage  of  the  case,  enabled  the  learned  counsel  to  take  this  course  if 
he  had  chosen  ;  but  as  he  did  not  adopt  it,  the  question  remained 
whether  the  legality  of  the  custody  had  been  impugned  to  a  suffi- 
cient extent  to  throw  back  the  onus  of  proof  upon  the  prosecution. 
My  judgment  was,  as  it  is  now,  that  the  doctrine  of  omnia prasumun- 
tur  rite  esse  acta,  donee  probetur  in  contrarium,  applied,  upon  the 
ground  stated  in  Williams  v.  TTie  East  India  Company,  quoted  by 
my  brother  Chapman, — namely,  that  "  where  any  act  is  required  to 
be  done  on  the  one  part,  so  that  the  party  neglecting  it  would  be 
guilty  of  a  criminal  neglect  of  duty  in  not  having  done  it,  the  law 
presumes  the  affirmative,  and  throws  the  burden  of  proving  the 
contrary  on  the  other  side.^^ 

I  therefore  pointed  out  to  the  learned  counsel  that  unless  he 
was  prepared  to  prove  the  contrary,  the  presumption  would 
continue;  that  it  was  not  sufficient  to  impeach  or  impugn  the 
validity  or  legality  of  the  action  by  showing  something  which  might 
be  evidence  of  illegality ;  but  that  he  must  make  out  his  case  of 
illegality  completely ;  the  point  of  the  maxim  being  donee  probetur 
in  contrarium — ^not  merely  until  the  legality  is  impugned,  but  until 
the  illegality  is  proved. 

For  this  reason  I  concur  with  the  rest  of  the  Court,  that  in 
these  cases  the  convictions  should  be  affirmed. 

Convictions  affirmed. 


1871. 

Bbgika 
«. 

Williams, 


BEGINA  V.  QUIN. 

Larceny — Volunteer  Fire   Brigade — Office-hearere — Cheque  for  Debts — Muappro' 

priation  of  Proceeds. 

The  prisoner  was  found  guilty  on  a  count  charging  him  with  stealing  14s.,  the 
property  of  A.  W.  A.  W.  was  senior  oiBcer,  and  the  prisoner  was  Acting  Treasurer 
and  a  member  of  a  Volunteer  Fire  Brigade,  which  had  two  funds,  one  for  the  working 
of  the  Brigade,  contributed  by  the  pubUc,  and  one  a  Members'  Fund,  for  accidents, 
oontributed  by  the  members.  According  to  the  rules  and  practice  of  the  Society,  a 
cheque  for  £2  9s.  was  drawn  by  the  Secretary  and  countersigned  by  the  Treasurer 
and  it  was  stated  in  the  prisoner's  presence,  that  of  that  sum  £1  15s.  was  to  be  paid 
to  P.  and  140.  to  B.  The  prisoner  got  the  cheque,  indorsed  it,  and  received  the 
money,  but  never  paid  the  14b.  to  B. 


Jul3f20, 
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1871  JECeld,  th*t  priioner  was  not  guiltj  of  lareeny  of  the  monej,  u  it  had  neiret  been 

^  the  property  of  the  Biigade. 

^^  Qu(Br0,  Whether  the  prisoner  was  guilty  of  embezzlement. 

^^^'  Case  reserved  by  Johnston,  J.,  under  the  33rd  section  of  "  The 
Court  of  Appeal  Act,  1862/' 

The  prisoner,  Morton  Quin,  was  tried  before  me  at  a  sittings  of 
the  Circuit  Court  of  the  Supreme  Court  at  Wellington,  on  the  7th 
of  March,  1870. 

The  first  count  of  the  indictment  alleged  that  Morton  Qnin, 
being  servant  to  one  Archibald  Whiteford,  did,  on  the  7th  day  of 
October,  1869,  feloniously  steal,  take,  and  carry  away  certain 
moneys  to  the  amount  of  14s.  of  and  belonging  to  the  said 
Archibald  Whiteford,  his  master. 

The  second  count  charged  the  prisoner  with  feloniously  stealing 
14s.  of  theTmoneys  of  Archibald  Whiteford  on  the  day  and  year 
before  mentioned. 

The  following  evidence  was  adduced  at  the  trial : — : 
George  Henry  Wetherill  said :  "  I  am  Secretary  to  the 
Wellington  Volunteer  Fire  Brigade,  enrolled  under  the  Volun- 
teer Act,  and  was  so  in  September  last.  My  duties  are 
prescribed  by  the  rules.  [Document  produced.)  This  is  the 
certified  copy  of  the  Rules.  I  am  appointed  under  rule  2 ;  and 
the  Treasurer's  duties  are  detailed  in  rule  10.'* 

Rule  2  read — 

JElecHon  of  Officers. — ^At  the  meeting  to  be  held  in  Jnne  the  election  of  ofBoem 
shall  take  place  (the  nomination  at  the  general  meeting  prcTions),  who  shall  oonsbt 
of  a  Captain  and  Lieutenant  to  each  engine  (senior  and  junior),  a  Treasurer,  and 
Secretary.  The  tenure  of  office  to  be  for  tweWe  months;  and  officers  shaU  be 
eligible  for  re-election.  Vacancies,  by  resignation  or  otherwise,  to^be  filled  up  at  the 
next  meetiog. 

Rule  10  read — 

Treasttrer, — ^The  duUes'of  the  Treasurer  shall  be  to  take  charge  of  all]  moneja 
belonging  to  the  Brigade,  and  deposit  all  sums  above  Ave  pounds  (£S)  to  their 
banking  account  j  to  pay  all  bills  which  hare  been  certified  by  the  Standing  Com* 
mittee  and  Senior  Officer,  taking  Touchers  for  the  same ;  to  produce  his  books  when 
required,  and  prepare  a  balance  sheet,  duly  audited,  for  the  general  meeting  to  be 
held  in  June. 

fV.  H,  Wetherill  continued : 

"  My  duty  is  to  draw  and  sign  cheques^  which  are  counter- 
signed by  the  Treasurer.  It  is  the  duty  of  the  senior  officer  to 
submit  bills  for  the  approval  of  the  Standing  Committee^  and 
they  haying  approved^  my  duty  is  to  draw  the  cheque.     {Cheque 
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produced.) — ^This  cheqne  was  drawn  and  signed  by  me  in  the  ^^71 
usual  way  of  business.  It  is  countersigned  by  Mr.  Stocky  as  Beodta 
Treasurer.  The  cheque  has  the  following  indorsement  on  back  :  ^^* 
— '  M.  Quin.'  I  left  this  cheque^  under  cover  of  an  envelope 
directed  to  Morton  Quin^  with  his  wife^  at  his  house.  The  hand- 
writing on  the  back  of  the  check  is  Morton  Quints  handwriting. 
I  drew  this  cheque  on  the  7th  of  October,  1870^  for  £2  98.;  the 
prisoner  was  present  at  the  meeting  when  that  amount  was  passed. 
It  was  stated  in  Quints  presence  that  £1  15s.  was  to  be  paid  to 
Prosser  Brothers^  and  14s.  to  Eobert  Burrett.  I  put  a  slip  of 
paper  in  with  the  cheque.  At  the  next  meetings  on  the  9th  of 
November^  I  made  a  statement  to  the  meetings  and  Quin  was 
sent  for  and  came.  I  made  a  statement  in  the  prisoner's 
presence  that  Mr.  Burrett  had  inquired  from  me  the  reason  why 
his  account  was  not  paid.  I  said,  '  I  told  him  Quin  had  had  the 
money.'  He  said  nothing  about  it.  He  made  some  statement 
about  another  account.  Burretfs  account  was  paid  again 
afterwards.'' 

Cross-examined :  "  The  prisoner  was  Acting  Treasurer,  and  a 
member  of  the  Brigade  and  of  the  Committee.  The  Wellington 
Volunteer  Fire  Brigade  has  two  funds^  one  a  general  one,  sub- 
scribed by  the  Insurance  Companies  and  public,  for  the  working 
expenses  of  the  Brigade^  and  another  'The  Members'  Fund,' 
arising  from  the  monthly  subscriptions  by  members,  in  case  of 
accidents." 

Thomas  Steele,  teller  at  the  Bank  of  New  Zealand,  proved  the 
payment  of  the  cheque  to  the  prisoner. 

Isabella  Burrett  said :  ''  I  am  the  wife  of  Robert  Burrett,  a 
bookbinder.  In  October  last  my  husband  had  an  account  against 
the  Brigade  for  14s.  6d.  I  saw  him  (Quin)  in  October  about  the 
account.  I  sent  in  the  Brigade  account  to  him  (Quin),  and  he 
called  and  said  he  had  received  the  money,  and  would  pay  it.  That 
was  about  November;  he  never  called  and  paid  it.  The  amount 
has  since  been  paid  by  Mr.  Wetherill." 

Robert  Burrett  stated  the  amount  was  not  paid  to  him. 

Archibald  Whiteford  said  :  '^  In  October  last  I  was  Captain  and 
Senior  Officer  of  the  Wellington  Volunteer  Fire  Brigade." 

Cross-examined :  "  I  do  not  remember  whether  the  prisoner  has 
told  me  how  he  had  paid  over  the  14s.  I  do  not  remember  the 
prisoner  telling  me  how  he  had  disposed  of  the  148.     I  remember 
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1871-       receiving  a  letter  from  him.    If  he  paid  the  money  to  other  persons^ 
SsanrA      he  was  not  entitled  to  pay  them.     If  anjrthing  was  due  to  Veal 
Otot        *^^  others,  the  payment  was  not  sanctioned. 

J,  Gordon  Allan  for  the  prisoner,  called  Henry  Veal,  who  stated  : 
"About  October,  1870,  money  was  due  (8s.)  to  me  from  the 
"Wellington  Volunteer  Fire  Brigade.  Quin  paid  it  in  October, 
date  October  16th.'' 

Cross-examined :  "  This  is  my  signature ;  I  had  no  conversation 
with  Hutchins  about  it,  and  did  not  say  that  I  had  not  signed  a 
receipt.'' 

J.  Gordon  Allan,  on  behalf  of  the  .prisoner,  contended  that  no 
larceny  was  proved  as  laid  ;  that  there  was  no  taking  or  bailment 
of  the  money;  and  that  the  prisoner  was  beneficially  interested 
in  the  fund  against  which  the  cheque  was  drawn. 

Izard,  for  the  prosecution,  cited  ''The  Volunteer  Act,  1865," 
section  21. 

The  jury  found  a  verdict  of  Not  Guilty  on  the  first  count,  and 
Guilty  on  the  second  count. 

I  directed  that  the  prisoner  should  be  brought  up  for  judgment 
at  the  end  of  the  sittings. 

The  prisoner  was  brought  up  for  judgment  accordingly,  and  I 
reserved  the  questions  whether  the  property  was  proved  as  laid, 
and  whether  the  conviction  could  be  supported  on  the  evidence. 
I  admitted  the  prisoner  to  bail,  conditioned  for  his  appearance 
for  judgment  at  the  first  sitting  of  a  Circuit  Court  at  Wellington, 
after  the  next  sitting  of  the  Court  of  Appeal. 

The  question  for  the  consideration  of  the  Court  is.  Whether 
the  prisoner's  conviction  can  be  supported. 

A.  J.  Johnston. 

Izard,  in  support  of  the  conviction.  There  was  a  bailment 
and  misappropriation  of  the  money. 

Arney,  C.J. — ^Was  it  more  than  a  fraudulent  use  of  the  pro- 
ceeds of  the  cheque  ? 

In  Reg,  v.  Wells  (1  P.  &  P.  109),  a  carrier  who  received  money 
to  procure  goods,  and  obtained  and  delivered  them,  but  fraudu- 
lently retained  the  money,  was  held  guilty  of  larceny  under  the 
Trustees  Act. 

[Richmond,  J. — The  prisoner  received  £2  9s.  for  the  cheque, 
and  ought  to  have  devoted  it  to  the  one  purpose  or  the  other ;  but 
he  did  not  properly  appropriate  it.] 
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In  Reg.  v.  Cook  (L.  R.  1  C..C.  R.  295),  a  servant,  whose  duty       I87i. 
it  was  to  pay  workmen,  fraudulently  obtained  for  that  purpose      Reqina 
more  than  was  necessary,  and  appropriated  the  balance.     That        ^^^ 
misappropriation  by  the  servant  was  held  to  be  larceny.     The 
mere  custody  of  the  servant  is  sufficient  to  make  him  a  bailee. 

Arney,  C.J. — ^The  money  in  this  case  never  was  the  property 
of  the  Brigade,  and  therefore  the  prisoner  could  not  be  guilty  of 
larceny.  The  case  may  possibly  have  amounted  to  embezzlement, 
but  it  was  not  so  found. 

Per  Curiam. — Conviction  quashed. 
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ABSENCE  OF  WITNESS.     See  Evidbnce,  3. 

ACTION,  right  of:  See  Nuisance. 

Buspension  of:  See  Suspension  op  Action. 

ACTS  AND  ORDINANCES  :  See  Table  op  Acts,  &c.,  ante,  p.  xix. 

ADEMPTION  OF  BEQUEST  :  See  Will,  2. 

ADJUDICATION :  See  Bankbuptcy,  3  ;  Suspension  op  Action. 

AGISTMENT  :  See  Mortoaoe,  2. 

AGREEMENT  :  See  Contract,  and  Stamps. 

AMENDMENT  :  See  Pbaciice,  1. 

APPEAL:    See  Bankbuptcy,  2;   Law  PBAcnnoNEBS  Act,  Ij  [and  Evi- 
dence, 3. 

APPOINTMENT  :  See  Asms  Acts,  1 ;  Constabulaby. 

ARBITRATION— Jf<rf/er*  in  difference^Misiake  of  Arbitrators— With-  - 
drawal  of  Arhitrator.']  On  the  reference  of  all  matters  in  difference  in 
a  suit  for  specific  performance  of  an  agreement  to  transfer  a  depasturing 
license,  the  arbitrators,  awarding  in  favour  of  the  plaintiffs,  are  authorized 
to  annex  a  condition  requiring  the  plaintiffs  to  repay  to  the  defendants 
the  amount  of  license  fees  and  assessments  disbursed  by  them  in  respect 
of  the  property  ;  notwithstanding  that  such  repayment  was  not  claimed 
by  the  defendants  in  the  pleadings.  On  evidence,  partly  supplied  by  the 
arbitrators  themselves,  that  they  had,  under  a  mistake  as  to  tneir  powers, 
omitted  to  annex  such  a  condition,  the  Court  remoulded  a  rule  by  which 
the  Court  below  had  remitted  the  award  for  a  different  purpose,  so  as  to 
enable  the  arbitrators,  in  their  amended  award,  to  supply  the  supposed 
omission.  Where  the  conduct  of  an  arbitrator  amounts  to  a  definitive 
withdrawal,  the  others,  if  competent  under  the  deed  of  submission,  may 
proceed  to  make  their  award  in  his  absence.  Templeman  v.  Reed  (9  Dowl. 
962)  distinguished. 

McKellar  and  Another  v.  White  and  Others  ...  ...      282 

ARMS  ACTS. 

1. Act  1860,  98,   3   and  60 — Bringing  into  operation — Arms 

Act  Amendment  Act^  1869 — Evidence — Presumption — Gazette — Author- 
ized  Prosecution.']  "  The  Arms  Act,  1860,"  s.  8,  empowered  the  Governor 
in  Council  to  declare  by  Order  in  the  Gazette  that  the  Act  should  be  in 
force  in  any  Province  on  a  day  named,  "provided  that  it  shall  be 
brought  into  force  in  every  Province  before  the  Ist  March,  1861."  On 
the  trial  of  an  indictment  for  an  offence  under  the  Act,  no  evidence  was 
given  of  an  Order  in  Council  bringing  the  Act  into  force  within  the 
Province  where  the  offence  was  committed.  There  was,  in  fact,  an 
Order  in  the  Gazette  of  2nd  February,  1861,  bringing  the  Act  into  force 
in  every  Province  on  the  20th  February ;  but  it  was  not  produced. 
Heldf  that  no  evidence  of  the  Order  was  necessary,  as  it  must  be 
presumed,  from  the  language  of  the  proviso  and  of  the  continuing  and 
amending  Acts,  that  the  original  Act  had  been  brought  into  operation 
throughout  the  whole  Colony.  The  60th  section  of  the  Act  of  1860 
provided  that  no  indictment  should  be  preferred  except  by  a  person 
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authorized  by  the  Q-oTomor,  which  proTision  is  yirtually  repealed  by  the 
Amendment  Act  1869,  s.  31.     An  indictment  was  preferred  after  1869, 
for  an  offence  committ>ed  before  1869.     The  information  was  laid  on  the 
2l8t  May,  1870,  and  the  indictment  was  preferred  on  the  8th  June,  by  a 
person  authorized   on  the  2nd  June.     JTirM,  that  the  proceedings  were 
regular.     Semble,  that  no  appointment  or  interference  of  an  authorized 
person  was  necessary ;  but  Held,  if  it  was,  the  G-ovemor's  power  to 
appoint  was  not  taken  away,  and   the  appointment  before  preferring 
the  indictment  was  sufficient. 

Reoinai;.  Faog      ...  ...  ...  ...  ...  ...       393 

2.  AKMS  ACTS  :  Statute — Construction — Repeal — Revival — Continuance — 
Interpretation  Act,  1868,  b.  lO^Arme  Acts,  1860,  1861,  1866,  1869.] 
"The  Interpretation  Act,  1868,"  s.  10,  provides  that  when  an  Act 
repeals  an  Act  repealing  a  former  Act,  the  former  repealed  Act  shall  not 
be  revired  without  words  to  that  effect.  "  The  Arms  Act,  1860 " 
(amended  and  continued  by  the  Act  of  1861),  made  it  a  felony  (s.  28)  to 
sell  arms,  &c.,  without  a  license.  "The  Arms  Act  Amendment  and 
Continuance  Act,  1866,"  substituted  "  misdemeanour  "  for  felony  in  that 
section.     "  The  Arms  Act  Amendment  Act,  1869,"  repealed  the  Act  of 

1866,  but  provided  that  the  Act  of  1860,  as  amended  by  that  of  1861, 
"  should  continue  in  force "  till  altered  or  repealed  by  the  G-eneral 
Assembly.  Held,  (Johnston,  J.,  dubitante,)  that  these  wonis  rerived  and 
re-enacted  the  28th  section  of  the  Act  of  1860 ;  and  that  selling  without 
a  license  is  a  felony. 

Begika  v.  Hahley,  &c.         ...  ...  ...  ...  ...      485 

AUCKLAND  WASTE  LANDS  ACT,  1867 :  See  Mandamus. 
AWARD:  iS^M Abbitbatiok. 

BAILEE  :  See  Labcbny,  1  and  2. 

BANKRUPTCY :  See  Indictmbnt,  1,  2  j  and  Thb  New  Zealand  Com- 
FAinr's  Land  Claims  Oedinance. 

1.  ,  Act  of — Notice  of — "  then  available" — Bankruptcy  Act, 

1867,  #.  179 — Amendment  Act  1868,  s.  5.]  Where  the  true  owner  of 
chattels  in  the  order  and  disposition  of  A.B.  took  them  into  his 
possession  with  notice  that  A.B.  had  filed  a  declaration  of  insolvency,  but 
before  the  time  had  elapsed  for  presenting  a  petition  for  an  adjudication 
in  bankruptcy, — Held,  that  the  transaction  was  not  protected  under  the 
179th  section  of  "  The  Bankruptcy  Act,  1867 ;"  and  that  under  that 
enactment,  and  the  6th  section  of  the  Amendment  Act  1868,  the  party 
taking  the  goods  had  notice  of  an  act  of  bankruptcy  "  then  available  for 
adjudication." 

TuBNBULL  (Trustee,  &c.)  r.  Mills       ...  ...  ...  ...      255 

2. Appeal — Time — Review  of  Taxation  of  Costs — Time  for 

moving."]  The  Court  will  not  enlarge  the  time  for  appealing  under 
section  25  of  "  The  Bankruptcy  Act,  1867,"  if  notice  of  appeal  has 
not  been  given  within  the  twenty-one  days ;  unless  for  cause  shown,  and 
where  a  proper  ground  of  appeal  exists.  After  the  lapse  of  a  sitting  of 
this  Court,  it  will  not  grant  a  rule  to  rescind  a  prior  order,  or  to  review  a 
taxation  of  costs,  which  might  have  been  obtained  at  such  sitting. 

£e  N.  E.  Smith,  a  Bankrupt,  Ex  parte  Stewabt  (Trustee,  &c.)     ...       279 

3. Act,  1867,  M.  10,  84,  85,  <fc. — Annulling  Adjudication — 

Application  by  party  interested.']  "  The  Bankruptcy  Act,  1867,"  s.  84, 
enacts  that  after  adjudication  absolute,  the  bankrupt  may  apply  to  annul 
the  same  within  certain  times ;  and  the  85th  section  says  that,  subject  to 
appeal  and  the  power  of  annulling  under  the  Act,  the  adjudication  is  to 
be  conclusive.  Held,  that  the  85th  section  does  not  take  away  the  right 
of  a  third  party  interested,  to  apply  and  get  the  adjudication  annulled. 
Haudinq  and  Cbawfobd  (Trustee,  &c.)  v.  Uoofeb  and  Anotheb 

[In  Error]        ...  ...  ...  ...  ...  ...       815 
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BILLS  OF  EXCHANGE :  See  Stamp,  2 ;  and  Susfsksiok  ot  Action. 
BLENHEIM  IMPROVEMENT  ACT :  See  Rate,  2. 
BOUNDARIES  :  See  Cokthact,  4. 
BUILDING  SOCIETY :  See  Will. 

CANCELLATION :  See  Stamp  Acts,  2. 

CERTIORARI:  iS'<w  CoifviCTioN. 

CIRCUIT  COURT  QlTIWa^FroclamationSoliday—Convietion'-Com' 
mitment.']  A  Proclamation  of  the  Q-ovemor  in  Council,  under  the  17th 
section  of  "  The  Supreme  Court  Act,  1860,"  appointed  a  sitting  of  a 
Circuit  Court  (among  other  times  and  places)  at  Wellington  on  the  first 
Monday  of  June  in  everj  year ;  but  there  was  a  proviso  that  if  any  such 
day  should  be  a  holiday  at  the  Supreme  Court,  then  the  sitting  should  be 
holden  on  the  first  day  thereafter  not  being  such  holiday.  The  Registrar 
issued  jury  precepts  for  the  6th  June,  and  the  Court  sat  on  that  day,  and 
the  Grand  tfury  found  bills  on  that  day,  and  the  trials  proceeded  on  that 
and  the  three  loUowing  days.  The  6th  June  was  Whit  Monday,  which, 
as  well  as  the  Whit  Tuesday,  is  a  holiday  at  the  Supreme  Court.  Held, 
that  the  sitting  was  not  legal ;  that  the  couTictions  procured  at  it  were 
Toid ;  and  that  the  commitments  for  trial  remained  in  force. 

Semhle — (1.)  That  the  Supreme  Court  has  criminal  jurisdiction  other- 
wise than  at  Circuit  Court  Sittings  ;  and  (2.)  That  the  Court  itself  may 
sit  and  act  judicially  on  its  own  holidays. 

Me  A  Srmya  op  a  Ciscuit  Coubt  of  thb  Supbeice  Coubt  at 

Welliwoton  ...  ...  ...  ...  ...  ...      829 

CO-CONTRACTORS,  judgment  against:  See  Suspenbion  of  Action. 

COLLATERAL  SECURITY :  See  Suspeksioh  of  Actiok. 

CONSTABULARY— Orrfinawctf,  Sesa,  VIL,  No.  11— New  Muneter  Empower- 
ing Ordinance,  1849 — Wellington  Empowering  Ordinance,  1864 — The 
Provincial  Constahulary  Act,  1865 — Appointment  of  Constable — Oath.'] 
Under  the  aboTe-mentioned  Ordinances  and  Act  it  is  lawful  for  the 
Superintendent  of  a  Province  to  appoint,  within  his  Province,  constables 
to  serve  under  the  original  Ordinance  throughout  the  Colony.  An  appoint- 
ment of  a  constable,  not  in  writing,  by  an  Inspector  or  officer  wno  has 
general  instructions  in  writing  from  the  Superintendent  authorizing  him 
to  appoint  constables  in  the  Province,  is  sufficient.  The  appointment  of 
a  constable  was  held  not  to  be  bad  on  the  ground  that  the  oath  taken  by 
him  did  not  specify  that  he  was  to  act  throughout  the  Colony  or  in  the 
Province. 

Reoiva  v.  Rooket  and  Othsbs       ...  ...  ...  ...      160 

CONSTRUCTION :  See  Asms  Acrrs ;  Coktbact  j  Cbowk  LAin)B ;  Wateb- 
wobeb  Act. 

CONTRACT:  See  Conyetaitcino  Obdikance. 

1. Construction — For  Erection  of  Pier — Condition   Precedent 

— Engineer's  Certificate.']  "  Plaintifis  contracted  for  the  performance 
of  certain  works,  for  which  payment  was  to  be  made  in  a  specified 
manner.  A  balance  of  £8,000  was  to  be  retained  by  defendant  as 
a  guarantee  for  the  completion  of  the  contract,  and  was  to  be  paid  to  the 
contractors  within  one  month  after  the  certificate  of  defendant's  engineer, 
specifying  the  completion  of  the  works  to  his  satisfaction.  The  certificate 
was  not  given  ;  and  whilst  the  matter  was  still  in  dispute,  the  defendant 
took  possession  of  the  works.  The  plaintifis  brought  their  action  for  the 
balance  due  on  the  contract.  Notwithstanding  the  absence  of  the 
certificate,  no  fraud  or  collusion  was  alleged.  Held,  that  the  engineer's 
certificate  was  a  condition  precedent  to  the  plaintiff's  right  to  recover ; 
and  (dissenfiente  Moore,  J.)  that  upon  the  declaration  as  framed,  tlio 
plaintiffs  were  not  entitled  to  equitable  relief. 

Kenkabd  and   Others   r.  I.   E.  FEATiiEBSToy,  Supebiktendent 

of  Wellington  ...  ...  ...  ...  ...        15 
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2.  CONTRACTS  —  Coii*/nirfio»  —  2Yin«  of  PHformance  —  "ReasonahlenesM, 
when  implied — Time  at  discretion  of  Sn^ineer.']  Where  a  contract  is 
silenfc  as  to  a  necessarj  part  or  accessory,  such  as  the  price  of  goods  or 
the  time  of  performance,  the  hiw  implies  that  such  time  or  price 
shall  be  reasonable,  «.e.,haTing  due  regard  to  the  interest  and  conrenience 
of  both  parties.  But  where  a  contract  for  cartage  of  pipes  stipulated 
that  the  work  should  be  done  at  such  times  and  at  such  speed  as  the 
engineer  may  direct,  there  is  no  implied  contract  that  such  time  shall  be 
reasonable  in  that  sense ;  and  therefore  a  declaration  on  such  a  contract, 
which  averred  that  defendant  below  wrongfully  required  plaintiff  below 
not  to  cart  any  more  pipes  till  further  notice,  and  further,  that  plaintiff 
frequently  applied  to  the  engineer  for  directions  to  proceed  with  the 
contract,  but  the  engineer  refused,  whereby  nine  months'  delay  took  place 
in  the  completion  of  the  work,  and  the  plaintiff  was  thereby  damaged ; 
was  held  bad. 

BxjKKDjy  Watbbwobks  Compact  v.  Basbbtt  [In  Error]  ...      141 

8. Under  Act  of  the  General  Aeeemhltf,  *'  The  Wellington  Patent 

Slip  Act,  1863;"  and  Provincial  Ordinances  of  Wellington,  "The 
Patent  Slip  Act,  1864,"  and  "The  Patent  Slip  Site  Act,  1864"— 
Power  of  Superintendent — Conveyance  ultra  vires.]  The  Act  of  the 
General  Assembly  intituled  "The  Wellington  Patent  Slip  Act,  1863," 
empowered  the  Superintendent  of  the  Province  of  Wellington  to  purchase 
any  part,  not  exceeding  twenty  acres,  of  an  allotment  of  land  mentioned 
in  the  Schedule,  for  the  purpose  of  constructing  a  slip.  The  Wellington 
Provincial  Ordinance  called  "  The  Patent  Slip  Act,  1864,"  empowered  the 
Superintendent  to  contract  for  the  construction  of  a  slip  or  dock  in  the 
Harbour  of  Port  Nicholson.  The  Ordinance  called  "The  Patent  Slip 
Site  Act,  1864,"  reciting  the  Act  of  the  Gkneral  Assembly,  provided 
(section  3),  that  the  Superintendent  may,  "with  such  advice ji fid  consent 
as  aforesaid,"  convey  the  land,  not  exceeding  twenty  acres,  taken  or  pur- 
chased under  section  1,  to  the  persons  contacting  to  erect  the  slip,  &c. 
The  only  "  advice  and  consent "  mentioned  before  in  the  Ordinance  was 
"  the  advice  and  consent  of  the  Provincial  Council,"  mentioned  in  the 
introductory  enacting  clause.  The  Superintendent  entered  into  a  contract 
with  the  plaintiffs,  with  the  consent  and  advice  of  his  Executive  Council, 
whereby  the  contractors  were  to  select  twenty  acres  out  of  the  land  men* 
tioned  in  the  Schedule  of  the  Acts  of  the  General  Assembly  and  the 
Provincial  Council ;  and  he  covenanted  to  procure  with  all  due  diligence 
the  fee-simple  from  the  owners,  and  by  proper  deeds  to  convey  the  same 
to  the  contractor,  and  to  procure  grants  of  water  frontage.  The  con- 
tractors (the  plaintiffs)  claimed  damages  for  breaches  of  the  covenants. 
Held,  that  the  covenant  for  conveyance  by  the  Superintendent  alone, 
without  the  advice  or  oonsent  of  the  Provincial  Council,  was  ultra  vires ; 
and  that  as  the  other  breaches  relied  on  were  breaches  of  covenants  not 
independent  of  that  covenant,  the  action  could  not  be  maintained. 

Kbknasd  Aia>  Othebs  v.  FsATnEBSTON  (Superintendent)  ...       239 

4. Agreement  for  Land — One  Boundary  not  ascertained — Co»- 

struction  —  Evidence  —  Usage  of  Surveyors  —  Specific  performance.'] 
An  agreement  for  an  exchange  of  laud  was  made  accoi^iing  to  a 
plan  in  which  one  boundary,  a  straight  line,  was  fixed,  and,  springing 
from  one  end  of  that,  a  sinuous  boundary  line  tracing  the  edge  of  a 
swamp  and  ending  at  a  marked  point  was  ascertained.  The  direction  of 
the  boundary  opposite  the  sinuous  line  was  also  ascertained,  being  a 
straight  line  at  right  angles  to  the  first  boundary  ;  and  it  was  agreed  that 
a  line  was  to  be  drawn  from  the  marked  point  in  the  sinuous  boundary  to 
the  opposite  straight  line,  as  a  fourth  boundary.  In  an  action  for  specifio 
performance  of  the  agreement,  the  declaration  described  the  fourth 
boundary  as  a  straight  Hue  drawn  from  the  point  fixed  on  the  sinuous 
boundary  at  right  angles  to  the  opposite  line.  ETidencc  was  admitted 
at  the  trial  to  show  that  the  sections  of  land  were  originally  rectangular 
in  form,  except  where  natural  boundaries  were  taken,  uiii  that,  by  the 
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custom  of  sunreyorsi  a  sarreyor  employed  to  lay  out  a  block  desoribed  as 
in  the  agreement  would  make  the  fourth  line  perpendicular  to  the  second. 
Held — 1.  That  the  evidence  was  improperly  admitted,  there  being  no 
reference  in  the  agreement  to  the  custom  of  surveyors,  and  the  agreement 
not  being  between  surveyors.  2.  That  there  was  not  enough  in  the 
agreement  and  the  plan  to  enable  the  Court  to  supply  the  fourth  boundary 
by  construction,  as  assumed  in  the  declaration,  and  to  direct  the  jury 
accordingly.  Semble,  3.  That  the  agreement  was  not  sufficiently  definite 
for  a  decree  for  specific  performance. 

FosTEB  V,  Russell  ...  ...  ...  ...  ...      426 

GONVfiYANCE :  See  Nbw  Zealand  Comfahtt's  Lakd  Cladcaitcb  Obdi- 

KA17CE. 

CONVEYANCINa  OBDINANCE  :  See  Mortgage. 


Seoiew  of,  ea.  1,  2,  8,  6,  8,  9,  10,  13,  28, 


34, 39, 40, 49  and  50— ro  what  Instruments  the  Ordinance  applies."]  The 
provisions  of  the  Conveyancing  Ordinance  relating  to  the  execution  of 
deeds  do  not  apply  to  instruments  not  relating  to  the  conveyance  of 
property.  [Affirming  McGregor  y.  Edwards,  1  Macassey's  Bep.  268.] 
An  executory  contract  relating  to  the  purchase  of  land  is  not  an 
assurance  for  the  transfer  of  property,  or  an  instrument  within  the 
proyisions  of  the  Conveyancing  Ordinance.  Therefore,  if  such  contract 
is  set  up  as  a  deed,  it  must  appear  to  be  sealed  and  delivered  as  a  deed 
at  common  law.  General  remarks  on  the  objects  of  the  Conveyancing 
Ordinance. 

Bhodss,  &o.,  and  Wilkin  v.  Robinson  [In  Error]       ...  ...      133 

See  COBBIOENDA. 

CONVICTION :  See  CtBcuiT  Cottbt  Sitting  ;  Law  Fbaotitionebs,  1,  3. 

Qufishing — Certiorari.']  When  a  conviction  by  Justices  has 

been  entered  in  the  Supreme  Court,  there  is  no  necessity  for  a  certiortxri, 
but  it  may  be  quashed  on  proceeding  by  rule. 

Regina  v.  Fulton  ...  ...  ...  ...  ...  ...      391 

COSTS :  See  Bankbuptct,  2 ;  Ebboe,  and  Pleading,  3. 

COURT :  See  Cibcuit  Couet  Sitting. 

COURT  OF  JUDICATURE :   Meaning  of  term,  under  15  and  16  Vict. 

c.  72,  s.  19.     /See  SiNCLAiB  o.  Bagge  ...  ...  ...  ...        50 

COVENANT  :  See  Injunction  ;  Lease. 

CRIMINAL  LAW :  See  Abms  Act,  1  and  2 ;  Etidbnce,  1,  2,  and  3 ; 
Indictment  ;  Labcent. 

CROWN  LAJNDS,  Reserves  of—Lands — Governor's  Power — Scire  Facias, 
Sufficiency  of  Declaration — Uoyal  Instructions,  1846  and  1850.]  A 
declaration  on  a  scire  facias  to  repeal  a  Crown  grant  of  land  in  Dunedin, 
on  the  ground  that  the  Governor  had  previously  reserved  the  land  for 
the  use  of  certain  Natives  who  were  in  the  habit  of  visiting  Dunedin,  was 
held  bad,  on  the  ground  that  even  if  the  case  came  under  the  operation  of 
the  Royal  Instructions  of  1846^  c.  xiii.  s.  17,  and  the  Royal  Instructions 
of  February  1850,  the  declaration  ought  to  have  averred  (which  it  did  not) 
that  the  reserve  was  made  by  the  Governor  with  the  advice  of  the 
Executive  Council. 

Semble,  That  such  a  reservation,  if  properly  made,  would  have  been 
within  the  meaning  of  the  17th  section  of  the  13th  chapter  of  the 
Instructions  of  1846. 

Regina  v.  Macandbew  (Superintendent,  &c.)     [In  Error.]  ...      172 

OFFICER :  See  Mandamus. 

RIGHTS :  See  Escheat,  and  Seashobb. 

DEBTOR  AND  CREDITORS  ACT,  1862 :  See  Indictment,  1. 
DECLARATION  :  See  Pleading,  1,  3,  4. 
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DEGREE :  See  PLXADiKa,  5. 

DEPARTURE:  See  FLEAJ}nf&,  1. 

DEPOSITIONS  under  "  The  Juaticea  of  the  Peace  Act,  1866."     See  Evi- 

DBNCE,  2. 

DISTRICT  COURT— District  Court  Eules,  1869,  r.  95,  not  ultra  vires. 
District  Court  Act,  1858,  m.  48,  50, 132,  133.]  The  95th  rule  of  the 
District  Court  Rules,  1859,  which  requires  a  defendant  to  deliver  an 
explicit  statement  in  writing  of  the  nature  of  his  defence  within  a 
certain  time  before  the  hearing, — made  under  the  132nd  section  of  "  The 
District  Courts  Act,  1855," — is  not  ultra  viree,  as  being  inconsistent 
with  the  48th  section,  which  provides  that  if  the  plaintiff  appear  at  the 
bearing,  the  defendant  shall  be  required  to  answer  the  plaint,  and,  on 
answer  being  made,  the  Judge  shall  proceed  in  a  summary  way,  &c. 
Per  Amej,  C.J.,  Johnston,  J.,  and  G-resson,  J. ;  Diseentiente  Richmond, 
J.,  who  considered  the  rule  inconsistent  with  section  48  and  with  the 
spirit  of  the  Act,  and  thought  section  50,  which  provides  for  notice  of 
particular  defences,  a  proviso  to  section  48. 

YiTiAzr,  Appellant ;  Quick,  Respondent  ...  ...  ...      332 

EMBEZZLEMENT :  See  Lascsnt,  2. 

EQUITY :    See  New  Zealajxd  Cohfaitt'b  Land  Claimants  Obdinancs  ; 

x  TjKA  UlNCr  ...  •..  •••  .»•  •••  ...  ...  '4 

EQUITY  OF  REDEMPTION:  See  New  Zealand  Company's  Land 
Claimants  Obdinance. 

ERROR — Judgment  entered — Error — Coete  when  Damages  under  40*.] — 
To  review  a  judgment  of  the  Supreme  Court  entered  of  record,  a 
proceeding  in  error  is  necessary.  A  verdict  for  plaintiff,  with  Is.  damages, 
naving  been  obtained  in  an  action  for  a  malicious  prosecution  on  a  charge 
of  assault,  plaintiff's  solicitor  taxed  his  costs,  and  entered  the  judgment 
upon  record  for  the  damages  and  costs.  Seld,  that  such  judgment  could 
only  be  reviewed  upon  proceedings  in  error. 

Mabshall,  Appellant ;  FuiMiNa,  Respondent  ...  ...  ...        22 

ESCHEAT'^n^^MA  Law  of  Escheat  for  want  of  Heirs  applicable  to  the 
Colony, "]  The  word  "  Escheat "  in  English  law  is  not  applicable  exclusively 
to  the  seignorial  rights  so  called,  but  embraces  the  prerogatival  right 
which  the  Crown  has  as  uUimus  hares.  The  law  of  Escheat  in  both 
senses  is  applicable  to  the  Colony  of  New  Zealand. 

Veale  v.  Bsown  and  Anothsb        ...  ...  ...  ...      151 

ESTATE  :  See  Pabtnebshif,  1. 

EVIDENCE  :  See  Abmb  Act,  1 ;  Contbact,  4 ;  Pbison  Bbeach. 

1.  Loss  of  Document — Search.']    The  prisoner  was  indicted  for 

forging  and  uttering  a  cheque  at  Wanganui,  and  evidence  was  given  that  M. 
received  from  D.,  a  Wanganui  constable,  certain  cheques  which  he  after^ 
wards  delivered  to  the  Crown  Prosecutor's  clerk,  and  the  clerk  stated 
that  the  description  of  the  cheque  in  the  indictment  was  copied  from  one 
of  those  cheques  which  he  had  since  been  unable  to  find.  D.  was  not 
called  as  a  witness.  Seld,  on  a  case  reserved,  that  there  was  not 
sufficient  evidence  of  the  identitv  of  any  of  the  cheques  given  by  M.  to 
the  clerk,  with  that  with  which  it  was  sought  to  connect  the  prisoner,  to 
make  secondary  evidence  of  the  contents  of  the  cheque  admissible  against 
him. 

Regina  V.  Reynolds  ...  ...  ...  ...      158 

2.  Primary  or  Secondary — Business  License  under  "  Oold  Fields 

Act,  18(56."]  "  The  Oold  Fields  Act,  1866,"  s.  63,  empowers  Wardens 
to  hear  complaints  of  encroachments  made  by  persons  holding  licenses 
under  the  Act,  and  section  112  provides  that  no  person  shall  be  enabled  to 
proceed  in  any  of  the  Courts  under  the  Act  for  certain  matters  unless  he 
holds  a  license  under  the  Act.  The  prisoner  was  indicted  for  perjury  on 
the  hearing  of  a  complaint  made  by  her  to  the  Warden's  Court.     Held, 
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that  a  statement  by  the  Clerk  to  the  Warden's  Court,  that  he  had  in  the 
regular  course  of  his  official  duty  issued  a  business  license  to  the  prisoner 
a  few  days  before  the  hearing,  was  admissible  evidence  to  prove  that  she 
was  within  the  jurisdiction  of  the  Court,  without  the  production  of  the 
license  itself. 

KEQUfi.©.  AlIC?E  MOBBCOMB...  ...  ...  ...  ...        310 

3.  EVIDENCE— 2><?po«7«oiw  under  "  The  Justices  of  the  Peace  Act,  1866," 
ss.  52  and  57 — Certificate  of  Formality/ — IFhen  made — Absence  of  Wit- 
ness from  Colony — Difference  of  English  and  New  Zealand  Acts  J]  Depo- 
sitions taken  under  the  52nd  section  of  "  The  Justices  of  the  Peace  Act, 
1866,"  were  separately  signed  by  the  witnesses  and  the  Resident  Magis- 
trate, and  at  the  end  of  them  there  was  a  certificate  to  the  effect  that  the 
requirements  of  the  section  had  been  complied  with  ;  but  the  certificate 
was  not  written  till  some  days  after.  Held,  that  although  it  is  desirable 
that  such  certificate  should  be  written  without  delay,  the  Statute  does  not 
require  it  to  be  done  at  once ;  and  therefore,  that  the  deposition  in  question 
sufficiently  purported  to  have  been  taken  according  to  the  Act.  The 
difference  between  the  11  and  12  Vict.  c.  42,  s.  17,  and  "  The  Justices  of 
the  Peace  Act,  1860,"  ss.  52  and  72,  pointed  out,  per  Johnston,  J. 

Evidence  that  witnesses,  whose  depositions  were  taken  on  a  charge  of 
an  indictable  offence,  have  left  the  Colony  as  officers  in  a  vessel  of  war,  after 
giving  information  that  they  were  ordesed  to  England,  is  sufficient 
evidence  of  absence  from  the  Colony  to  make  their  depositions  admis- 
sible. 

Quare,  Whether  the  sufficiency  of  such  evidence  is  a  proper  question 
tp  be  reserved  for  the  Court  of  Appeal,  the  Act  providing  Uiat  the  absence 
is  to  be  proved  to  the  satisfaction  of  the  Judge  at  the  trial. 

Beoina  V.  Baksb   ...  ...  ...  ...  ...  ...      409 

EXECUTION  AGAINST  REAL  ESTATE  :  See  New  Zealand  Compakt'b 
Land  Claimants  O&dinance. 

FELONIOUSLY :  See  Indictment,  3. 
FINDING  (SPECIAL)  :  S^e  Pbactioe,  1. 
FORFEITURE:  iSc*  Lease  ;  Pleading,  1. 
FORGERY :  See  Law  Pbactitionebs,  2,  3. 
FRAUD :  See  Indictment,  2 ;  Injitnction. 
FREEHOLD :  See  Will,  2 ;  Pabtnebship,  1. 

GAZETTE  :  See  Abms  Actb. 

GOLD  FIELDS  LICENSE :  See  Evidbncb,  2. 

GOVERNOR'S  POWERS :  See  Cbown  Lands. 

HIGHWAY    See  Rates. 

INDICTMENT:  iStfc  Labcent. 

1. Pleading — Certainty — Offences  under  "Debtors  and  Creditors 

Act,  1862,"  sec,  42,  subsec.  7.]     An  indictment  for  fraudulently  falsifying 
or  altering  trade  books  under  "  The  Debtors  and  Creditors  Act,  1862, 
sec.  42,  suDsec.  7,  although  it  followed  the  words  of  the  Statute,  was  held 
bad  even  after  verdict,  for  uncertainty,  because  it  specified  neither  the 
book  nor  document,  nor  the  act  of  falsification  or  alteration. 

Simpson  V.  Reoina  [In  Error]  ...  ...  299 

2. Bankruptcy  Act,  1867,   ss.  302  (subsec,  4),  50,  67,  112-^ 

Fraudulent  Omission  of  Property  in  Statement."]  "  The  Bankruptcy 
Act,  1867}"  s.  302  (subsection  4),  makes  it  a  misdemeanour  in  a  bank- 
rupt to  omit  any  property  from  his  "  statement  of  affairs  "  with  intent 
to  defraud.  There  are  three  statements  mentioned  in  the  Act ;  one  in 
section  50,  which  is  the  list  of  debts,  &c.,  filed  four  days  after  the  dedara- 
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tion  of  inBolreiK^ ;  another  in  section  67,  filed  wifch  the  petition  for 
adjadication ;  and  a  third  in  section  112,  which  is  to  be  filed  before  the 
last  hearing,  containing  the  bankrupt's  accounts.  The  firstly  aboTe-nanied 
section  and  subsection  apply  to  any  of  the  three  statements ;  and  the 
offence  is  complete  before  the  final  examination,  although  the  statements 
may  be  amended  up  to  that  time.  An  indictment  which  stated  the  filing  of  a 
petition  by  a  bankrupt,  and  an  adjudication,  and  that  before  the  filing  of 
the  petition  he  filed  his  statement  of  afiairs,  that  he  was  possessed  of 
certain  property,  and  that  he  unlawfully  omitted  it  in  his  statement,  with 
intent  to  defraud, — was  held  good. 

Easnbhaw  p.  Begina  ...  ...  ...  ...  ...      381 

8.  IiroiCTMENT— "  J>tomoiM7y"~/5«rp?tt*a^«— -0^«i«f*  against  Person 
Act,  1867,  «.  17.]  The  indictment  charged  the  prisoner  in  the  first  count 
with  "feloniously,"  unlawfully,  and  maliciously  wounding  E.B. ;  and  in 
another  count,  with  "feloniously"  inflicting  grieyous  bodily  harm 
on  E.B.  The  jury  found  a  general  verdict  of  "  G-uiltv."  The  conviction 
was  quashed  because  the  counts  were  not  good  for  felony,  under  section 
15  of  "  The  Offences  against  the  Person  Act,  1867,"  and  the  jury  had 
found  that  the  acts  were  done  feloniously ;  and  Seld,  that  it  was  not 
competent  for  the  Judge  to  amend  the  indictment  by  striking  out  the 
word  "  feloniously  "  as  surplusage.  Distinguishing  ScoJUWs  case  (East's 
P.C.  1023)  ;  Holmes's  case  (Cro.  Car.  876  ;  Eel.  29 ;  Hale,  P.O.  172) ; 
and  Westhecf's  case  (2  Strange,  1133). 

Begina  «.  Bennett  ...  ...  ...  ...  ...      386 

INJUNCTION — Covenants  for  Title  in  Assignment  of  Personalty — Breach 
of— Fraud — Misrepresentation,']  A  deed  was  executed  transferring  to  C.  . 
tile  interest  of  T.  in  a  fiock  of  sheep  depastured  on  the  run  of  L.  The 
deed  contained  covenants  for  title,  and  against  incumbrances  created 
by  T.,  li.,  or  others.  It  was  alleged  by  T.  that  he  was  ignorant 
of  the  existence  of  this  covenant  in  the  deed,  and  was  induced  to  sign 
the  deed  by  fraudulent  misrepresentation.  Incumbrances  had  been 
created  by  L.,  including  all  the  sheep  depasturing  on  his  run,  at  a  period 
antecedent  to  his  agreement  with  T.  L.  became  involved,  the  sheep  on 
his  run  were  seized  by  the  mortgagees,  and  his  estate  sequestered. 
C.  brought  two  actions  against  T.,  in  one  of  which  damages  were  claimed 
on  account  of  alleged  misrepresentation  of  the  number  of  sheep  on  tlie 
run  bearing  T.'s  brand,  and  the  other  for  breach  of  the  covenant  for 
title.  T.  then  commenced  a  suit  for  relief  against  the  covenant,  and 
praying  for  an  injunction  to  restrain  the  prosecution  of  one  of  the 
actions.  In  this  suit  an  order  was  made  for  an  injunction  to  restrain  C. 
from  prosecuting  any  action  for  the  causes  mentioned,  except  the  action 
for  breach  of  covenant,  until  that  action  was  determined.  Held,  on 
appeal  against  the  order,  that  the  question  in  the  two  actions  of  C.  v.  T. 
were  not  identical,  and  (it  having  been  admitted  by  the  appellants  that 
the  action  on  the  covenant  might  be  restrained)  judgment  was  given  for 
an  alteration  of  the  order  accordingly. 

Chapiean,  Appellant ;  Tooth,  Bespondent        ...  ...  ...        34 

INSTBUCTIONS  (BOYAL) :   See  Cbown  Lands. 

INTEBPBETATION  ACT,  1868 :  See  Asm  Acts,  2. 

JUDGMENT:  5ee  Ebbob. 

BECOVEBED,  pleading :  See  Suspension  op  Action. 

BY  DEFAULT,  operation  of:  See  Suspension  op  Action. 

JUSTICES    OF    THE    PEACE    ACT,    1866,    Depositions    under:      See 
EVIDENCE,  3. 

LAND,  AOBEEMENT  FOB :  See  Contbact,  4. 

LAND  CLAUSES  ABBITBATION  ACT,  1867 :  See  Mandamus. 

^00  New  Zealand  Coicpany's  Claimants  Obdinancb. 

Waste  Lands,  Auckland  :  See  BIandamus. 
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LABCENY. 

1. By  Bailee — Cheque — JEmdenee.']  At  the  request  of  the  prosecutor, 

a  public  servant,  the  prisoner  had  on  several  occasions  presented  to  the 
Sub-Treasurer  a  salary-abstract  for  the  prosecutor's  monthly  salary,  and 
had  obtained  a  cheque  for  the  amount,  and  cashed  such  cheque  for  the 
prosecutor  at  the  bank.  On  one  occasion  the  prisoner  (as  the  case 
alleged)  conrerted  the  cheque  to  his  own  use :  Meld,  that  there  was 
sufficient  eyidence  to  support  an  indictment  for  larceny  of  the  cheque  by 
a  bailee. 

BsaiNA  o.  Fletcher  ...  ...  ...  ...  ...      809 

2.  Volunteer  Fire  Brigade   Office-hearere  —  Cheque  for   Dehte — 

Misappropriation  of  Proceeds,']  The  prisoner  was  found  guilty 
on  a  count  charging  him  with  stealing  14s.,  the  property  of  A.  W. 
A.  W.  was  senior  officer,  and  the  prisoner  was  Acting  Treasurer 
and  a  member  of  a  Volunteer  Fire  Brigade,  which  had  two  funds,  one 
for  the  workine  of  the  Brigade,  contributed  by  the  public,  and  one  a 
Members'  Fund,  for  accidents,  contributed  by  tne  members.  According 
to  the  rules  and  practice  of  the  Society,  a  cheque  for  £2  9s.  was  drawn 
by  the  Secretary  and  countersigned  by  the  Treasurer,  and  it  was  stated 
in  the  prisoner's  presence,  that  of  that  sum  £1  15s.  was  to  be  paid  to  F. 
and  14s.  to  B.  The  prisoner  got  the  cheque,  indorsed  it,  and  received 
the  money,  but  never  paid  the  14s.  to  B.  Seld,  that  prisoner  was 
not  guilty  of  larceny  of  the  money,  as  it  had  never  been  the  property  of 
the  Brigade.     Qu€ere,  Whether  the  prisoner  yras  guilty  of  embezzlement. 

Begina  17.  QniN     ...  ...  ...  ...  ...  ...      601 

LAW  FEACTITIONERS. 

1. Law  Practitioners  Act  Amendment  Aet^  1866  — 

Conviction — Leave  to  Appeal — Terms — Court  of  Appeal  Act,  1862,  **.  17, 
25,  and  68.]  A  rule  nisi  calling  on  Justices  to  show  why  a  conviction 
should  not  be  granted  was  discharged  by* the  Supreme  Court.  The  person 
convicted  afterwards  obtained  a  rule  nisi,  to  set  aside  the  order  discharg- 
ing the  former  rule,  on  the  grounds  that  the  counsel  who  showed  cause 
was  not  duly  instructed,  and  that  an  affidavit  was  read  which  was 
improperly  intituled.  That  rule  was  also  discharged,  and  leave  to  appeal 
reiused.  This  Court  refused  leave  to  appeal  against  the  order  discharging 
the  last  rule,  either  under  the  17th  or  the  25th  section  of  the  Court  of 
Appeal  Act.  By  another  petition,  the  party  convicted  asked  leave  to 
appeal  against  the  order  discharging  the  first  rule,  on  the  ground  that  the 
Judge  below,  though  he  had  given  leave  to  appeal,  had  made  it  subject 
to  terms  for  security  for  costs  and  penalty,  which  he  had  no  power  to 
impose.  The  Court  refused  leave  to  appeal,  as  the  terms  had  not  been 
complied  with,  and  held  that  the  petitioner  was  too  late  to  set  down  a 
case  under  section  68. 

Eequta  v.  Stbode  Ain>  Fbabeb;  Ex  parte  Smythibs  ...  ...      289 

2.  Law  Practitioners   Act   Amendment   Act,  1866, 

s,  '3 — Suspending  indefinitely — Court  of  Appeal  Act,  1862,  ss.  24  and 
35 — Leave  to  appeal — Terms  as  to  Costs J\  S.  had  been  convicted  of 
forgery.  He  was  admitted  as  a  solicitor  and  barrister  under  "  The  Law 
Practitioners  Act,  1861."  Under  the  provisions  of  '*The  Law  Prac- 
titioners Act  Amendment  Act,  1866,"  s.  3,  a  Judge  made  an  order  of 
suspension  against  him  not  mentioning  a  definite  period ;  but  gave  him 
leave  to  appeal  subject  to  terms  as  to  security  for  costs.  He  did  not  find 
the  security,  but  asked  this  Court  for  leave  to  appeal  without  doing  so. 
The  Court  held  the  Judge  was  entitled  to  impose  the  terms  as  to  security 
under  section  24  of  "  The  Court  of  Appeal  Act,  1862,"  and  would  not 
review  his  decision  thereon.  QutBre,  Whether  the  Judge  had  power  to 
suspend  indefinitely. 

Semble,  That  such  suspension  is  equivalent  to  a  striking  off  the  rolls, 
which,  by  section  35  of  the  Appeal  Court  Act,  can  be  done  only  by  the 
Court  of  Appeal. 

SanrxHiES,  Appellant;  Macabsey,  Bespondent  ...  ...      293 

VOL.  I.— Pabt  6.  14 
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8.  LAW  PBACTITIONBRS— Zato  PraQtiHonert  Act  AmendmetU  Act,  1866 
— Conviction — Suspension — Readmission.']  A.  law  practitioner  was  con- 
yicted  of  practising  after  being  coiwiutcd  of  foi^ory — (under  "The  Law 
Practitioners  Act  Amendment  Act,  1S06,"  b.  3), — and  x^aa  thereupon 
suspended  from  pnurtieo  for  an  indcGoile  period.  Heid^  that  though 
he  nii^ht  haTO  a  locus  standi  to  niovo  for  a  cei'lificale  for  the  purpose 
of  defining  tlio  suspension,  the  cci'liQcate  could  not  be  granted,  as 
it  would  enable  him  to  contra vcue  the  Act,  which,  though  retro- 
spective, is  not  ultra  vires. 

Semble,  The  Law  Socictj  established  under  the  Act  of  1869  has  no 
locus  standi  to  oppose  an  application  by  a  law  practitioner  to  renew  his 
cerliGeate. 

Sx parte  SifYTHiES  ...  ...  ...  ...  ...       876 

LEASE  ;  See  Will,  2. 

Forfeiture  for  Breach  of  Covenant — Waiver."]     Defendant's  lessor, 

after  breach  of  a  covenant  in  a  lease  by  which  a  right  of  re-entry  accrued, 
accepted  rent  from  the  defendant.  He  then  assigned  the  i*eTersion  to  the 
plaintiff,  who  demanded  payment  of  rent  to  him,  and  otherwise  treated 
the  lease  as  existing.  Tlio  defendant's  lessor  subsequently  executed  a 
deed  purporting  to  convey  his  right  of  entry  to  the  plaintiff.  JJeld^  that 
the  forfeiture  had  been  waived,  and  that  nothing  passed  by  the  last-men- 
tioned deed.  Quofre  as  to  a  right  of  re-entry  for  condition  broken  passing 
to  the  assignee  of  the  i-eversion. 

Kebbell  v.  Jack  a.  Ain>  Akotueb      ...  ...  ...  ...        39 

See  COBUIOENDA. 

LIBEL — Public  Meeting — Newspaper  Report — Privilege.']  Tlie  publication, 
in  a  newspaper,  of  a  report  of  proceedings  at  a  meeting  which  was 
required  by  law  to  be  public,  containing  defamatory  statements,  is  not 
privileged  if  such  statements  be  untrue  ;  even  although  the  publication 
be  made  bond  fide  and  without  malice,  with  the  intention  of  giving  infor- 
mation to  the  public  with  respect  to  a  matter  which  it  interests  the  public 
to  know.  Distinguishing  Cox  v.  Feeney  (4  F.  &  F.  13).  The  privilege  is 
confined  to  bond  fide  reports  of  proceedings  in  Courts  of  Justice  and 
Parliament  (with  certain  qualifications)  ;  reports  which  the  law  requires 
to  be  published ;  fair  com  men!  s  upon  establislied  facts  relating  to  matters 
joi  public  interest ;  and  bond  fide  communications  between  persons  having 
a  corresponding  interest  and  duty  respecting  the  matter  communicated. 

Cameeon  v.  The  Otaoo  Daily  Times,  &c.  [In  Error]  ...  1 

MALICIOUS  PROSECUTION :  See  Pleabixg,  3. 

MALICIOUS  WOUNDING  :  See  Indictment,  3. 

MANDAMUS— O^tw  of  Crown—**  The  Auckland  Waste  Lands  Act,  1867" 
— "  The  Land  Claims  Arbifraa'on  Act,  1807  "  —  Construction — Sale 
under.]  A  Comniissioner  of  Waste  Lands  under  "  The  Auckland  Waste 
Lands- Act,  1867,"  is  not  an  Ofllcer  of  the  Crown  wilhin  the  rule  that  a 
mandamus  will  not  lie  ngninst  such  ofiiccr.  Quare,  Who  is  the  proper 
officer  utrainst  whom  a  mandamus  vould  lie  to  complete  a  purchase  under 
the  Act?  "Tlie  Lands  Claims  Arbitration  Act,  1867,"  gives  power  to 
the  Governor  to  issue  land  scrip  to  J.  D:,  which  land  scrip  shall  be 
received  in  payment  for  any  lands  to  be  selected  by  the  said  J.  B.  within 
the  Province  of  Auckland  yro;»  ant/  lands  open  for  sale  or  selection  under 
the  provisions  of  the  law  for  the  time  being  in  force  within  the  Province. 
**  Tho  Auckland  Waste  Lands  Act,  1867,"  gives  the  Superintendent 
power  to  divide  the  lands  oITercd  for  siale  into  four  classes,  two  classes  of 
which,  natnely,  town  lands  and  suburban  lands,  ai'e  to  be  offered  for  sale 
by  public  auclion  at  an  upset  price.  The  Superintendent  is  required  to 
notify  in  the  Gazette,  &c.,  which  lauds  ai'e  to  bo  sold  at  s'K-h  public  sales, 
and  the  upset  price  ;  and  no  land  is  to  be  offered  until  one  month  after 
the  publication  of  the  notice.  The  Act  further  providi  s  that  the  public 
sales  shall  be  held  and  conducted  by  such  pr.ion,  at  eiuh  times  and  in 
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such  places,  as  the  Superintendent  shall  bj  notification  in  the  GazetU 
nominate  and  appoint.  The  20th  section  provides  that  any  person,  during 
tweWe  uiontlis  after  any  auction,  may  become  the  purchaser  by  priyate 
contract  of  any  lanJ  put  up  for  sale  os  aforesaid,  and  not  knocked  down 
to  any  biider,  on  paying  the  upset  price  for  the  same  in  cash  ;  provided 
that  the  Superintendent  may  cause  lands  which  have  not  already  been 
applied  for,  to  be  put  up  ap;ni!i  for  unction,  giving  such  notice  as  provided 
by  the  Act  in  respect  of  land  to  be  offered  for  auction  :  Ueld^  that  subur- 
ban and  town  lands  offered  for  pale  at  public  auction,  and  not  knocked 
down,  were  lands  i  i  respect  of  which  J.  IJ.'s  land  scrip  under  the  Arbitra- 
tion Act  wa'«  available  for  a  private  purchase  as  "  lands  open  for  selection 
or  sale."  The  Superintendent  of  Auckland  having  notified  in  the 
Gazette  that  certain  parcels  of  land  would  be  offered  for  sale  at  a  certain 
time,  at  a  certain  place,  or  such  other  place  as  might  seem  advisable,  of 
which  future  notice  would  be  given,  directed  the  Waste  Lands  Com- 
missioner that  the  parc(*ls  of  land  not  sold  at  the  auction  should  be 
withdrawn  from  the  sale,  in  order  to  be  again  offered  by  public  auction  ; 
an  auctioneer  not  nominated  or  appointed  by  the  Superintendent  con- 
ducted the  pale ;  and  the  sale  did  not  take  place  at  a  place  nominated 
and  appointed  by  the  Superintendent.  Held,  that  these  irregularities 
invalidated  the  sale,  and  destroyed  the  basis  upon  which  an  application 
for  a  sale  of  the  land  by  private  contract  must  be  founded. 
ToLE  u.  Regin A ;  ^o: ^arfe  Busby  ...  ...  ...  ...     227 

MERGER  OF  SECURITY :  See  Sttspbnsion  op  Action. 

MISREPRESENTATION :  See  Injunction. 

MORTGAGE :  See  Suspension  op  Action  -,  Will,  1. 

MORTGAGED  ESTATE.— 2)«/y  of  Registrar  on  sale  under  "  The  Con- 
veyancing Ordinance  Amendment  Act,  1860"  —  Accounts — Surplus 
3foneys.^  Under  sections  6,  7,  8,  and  9  of  "  The  Conveyancing  Ordinance 
Amendment  Act,  1860,"  it  is  the  Registrar's  duty  to  conduct  the  sale  of 
a  mortgaged  estate,  and  in  the  event  of  the  mortgagee  purchasing,  to 
execute  a  conveyance  of  the  mortgaged  property.  It  is  not  the  duty  of 
the  Registrar  to  pay  the  charges  attending  the  sale,  or  to  see  that  they 
are  reasonable.  Appellant  sued  the  respondent  in  the  Resident  Magis- 
trate's Court  for  an  amount  alleged  to  have  been  produced  in  excess  of 
the  mortgage  debt,  interest,  and  costs,  on  a  sale  by  the  Registrar  of  pro- 
perty mortgaged  by  appellant  to  respondent,  and  of  which  respondent 
became  the  purchaser.  Respondent  claimed  to  set  off  sums  charged  as 
further  advances  to  appellant,  with  inteivst,  and  payments  of  auctioneer's 
charges  and  expenses  attending  the  sale,  without  vouchers.  The  Magis- 
trate, considering  it  was  the  duty  of  the  Registrar  to  conduct  the  sale, 
and  that  these  charges  should  have  been  allowed  by  him,  gave  judgment 
for  appellant.  Srld  (affirming  the  decision  of  the  Supreme  Court),  that 
the  Magistrate's  decision  must  be  reversed. 

MoGabrigle,  Appellant;  IIepburn,  Respondent  ...  ...       20 

MORTGAGORS  AND  MORTGAGEES  OF  SREEV—Agistment^Mort- 
gagees  not  liable  for  Agistment  after  default,^  Sheep  running  on  the 
land  of  the  respondents  were  mortgaged  to  the  appellants  to  secure  pay- 
ment of  a  certain  sum  of  money  on  a  particular  day.  The  respondents  made 
default,  and  gave  the  mortgagees  notice  to  take  possession  of  the  sheep, 
and  afterwards  gave  them  notico  that  they  would  charge  for  agistment. 
The  mortgagees  gave  no  answer  to  these  notices,  but  at  a  later  period 
they  sold  the  sheep.  The  mortgagors  brought  an  action  in  the  District 
Court  for  the  agistment  of  the  sheep  after  the  default  and  notice  to 
the  mortgagees,  up  to  the  sale.  On  appeal  to  the  Supreme  Court 
(removed  into  the  Court  of  Appeal)  :  Heidy — (reversing  the  decision  of 
the  District  Court), — 1.  That  there  was  no  duty  incumbent  upon  the 
mortgagees  to  realize  immediately  on  default.  2.  That  there  was  no  con- 
tract, to  be  impHed  from  the  circumstances,  for  the  mortgagees  to  pay 
the  mortgagors  for  depasturing  the  sheep  after  the  default  of  the  latter. 
SembUj  that  there  might  be  circamstanoes   under  which  a  wilful  or 
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malieiotts  delay  by  mortgagees  in  realizing  their  seooritj  would  giro  the 
mortgagors  a  right  of  action  against  them. 

Watt  avd  Akothvb  v.  Buchakak  aitd  Othxbs  ...  ...      437 

NEaLIGENCE :  See  TSmsASCB. 
NEWSPAPER :  See  Libel. 

NEW  ZEALAND  COMPANY'S  LAND  CLAIMANTS  ORDINANCE, 
1851 — Report  hy  Commissioner,  not  conclusive,  or  good  root  of  Title  to 
Purchctser;  Section  12,  declaring  Grants  valid  €U  against  Crown  and 
others,  ultra  vires — Legal  and  Equitable  Titles — Legal  Title  in  Crown — 
Equity  as  (^gainst  Crown — Trustee  of  Bankrupt — Suit  for  specific  per- 
formance— Bankruptcy  Act,  1867|  s.  166 — Execution  against  Real  Estates 
Act,  1867 — Equity  of  Redemption  seizabU — Complex  Equities — Convey ' 
anee  by  Sheriff  under  Act."]  On  a  purchase  of  land  belonging  to  the  New 
Zealand  Company,  a  report  made  by  a  Commissioner  under  "  The  New 
Zealand  Company's  Land  Claimants  Ordinance,  1851,"  in  farour  of  J.  S., 
from  whom  the  vendor  traced  his  title,  is  not  conclusiTe  as  to  the  title. 
The  title  should  be  traced  to  the  Land  Order.  The  12th  section  of  the 
Ordinance,  which  declares  that  Crown  grants  issued  under  the  Ordinance 
shall  be  ralid  conyeyances  as  against  Her  Majesty  and  all  other  persons, 
was  ultra  vires.  There  is  the  same  distinction  in  New  Zealand  as  in 
England  between  legal  and  equitable  titles,  although  the  procedure  in 
respect  of  them  is  different.  An  unwilling  purchaser  cannot  be  forced  to 
take  an  equitable  title,  while  the  legal  title  is  outstanding  in  the  Crown. 
Queers,  whether  there  is  an  equity,  properly  speaking,  against  the  Crown  ? 
Where  a  person  buys  property  subject  to  a  mortgagee,  he  is  to  be  taken 
to  hare  bargained  for  a  legal  estate  in  the  mortgage,  so  as  to  be  in  a 

Sosition  to  get  the  legal  estate  by  paying  off  the  mortgage.  It  is  yery 
oubtful  whether  a  trustee  of  a  bankrupt  can  maintain  or  continue  an 
action  for  specific  performance  of  a  sale  of  land,  entered  into  by  the  bank- 
rupt before  his  bankruptcy ;  though  Semble,  that  a  solyent  purchaser 
may  call  on  the  trustee  to  perform  the  contract.  Section  166  of  "  The 
Bankruptcy  Act,  1867,"  will  not  enable  a  trustee  to  maintain  an  action 
where  there  is  any  condition  precedent  which  he  is  not  able  to  perform. 
Under  "The  Execution  against  Real  Estates  Act,  1867,"  which  em- 
powers a  Sheriff  to  seize,  under  tkfi.fa.,  in  satisfaction  of  debt,  and  to 
conyey  to  a  purchaser,  the  lands  and  real  estates,  and  all  interest  therein, 
of  a  debtor,  an  equity  of  redemption  may  be  taken,  butnoteyery  descrip- 
tion of  equitable  interest.  Semble,  that  an  equity  of  redemption,  subject 
to  a  yalid  contract  for  sale,  is  not  seizable.  'The  intention  of  the  Act  was 
to  abolish  the  distinction  between  real  and  personal  property,  rather  than 
between  legal  and  equitable.  A  conveyance  by  the  Sheriff  of  a  debtor's 
equity  of  redemption,  without  mentioning  a  contract  to  which  it  wdl  sub- 
ject, was  held  to  misdescribe  the  interest  of  the  debtor. 

MoMakawat  v.  Clblaitd       843 

NUISANCE — Action  by  individual,  for  particular  damage,  caused  by  obstruc' 
Hon  to  a  Public  Navigable  River."]  In  order  to  maintain  an  action  for 
damage  resulting  from  a  public  nuisance,  the  plaintiff  must  ayer,  and 
proye,  some  particular,  actual,  and  direct — and  not  consequential  only — 
injury  to  himself,  differing,  not  merely  in  degree,  from  that  which  the 
public  has  sustained.  The  declaration  stated  that  the  plaintiff  was 
tenant  to  the  defendants  of  a  wharf  abutting  on  a  navigable  river,  and 
carried  on  business  there,  and  that  he  had  a  right  of  free  passage  and 
navigation  in  his  business  as  a  coal  and  grain  merchant,  for  his  vessels  to 
come  and  go,  and  load  and  unload,  at  the  wharf;  and  that  the  defend- 
ants wrongfully  constructed  and  maintained  a  bridge  across  the  river 
which  obstructed  the  navigation,  per  quod  the  plaintiff  was  hindered  in 
the  enjoyment  of  his  whan  and  carrying  on  his  trade,  and  was  thereby 
deprived  of  great  gains  and  profits.  The  plaintiff  gave  evidence,  at  the 
trial,  that  a  ressel  going  to  nis  wharf  had  been  stopped  by  the  bridge, 
that  he  had  been  obliged  to  land  ooal  below  the  bridge  at  an  increased 
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expense  of  Is.  to  Is.  6d.  a  ton,  and  that  np  to  the  oommenoement  of  the 
action  he  estimated  his  loss  to  business  generally  as  at  least  £800. 
Held,  (Johnston,  J.,  duhiiante^  1.  That  the  declaration  showed  no  cause 
of  action ;  and  2.  That  the  eridence  prored  no  cause  of  action. 

Thb  Matob,  &o.,  Eaiapoi,  Appellants;  Bbswiok,  Respondent  ...       192 

OBSTBUCTIOlSr  OF  PUBLIC  RIVER  i    See  Nuisakob. 

OFFENCES  AGAINST  THB  PERSON  ACT :  See  IiroicTiiEirr,  3. 

OFFICER  OF  CROWN :     See  Abms  Act  ;  and  Mavdamub 

ORDINANCES :    See  Table  ot  Acts,  Obdikakcxb,  &c.,  ante,  p.  six. 

PARTICULAR  DAMAGE  :  See  Nttibakob. 

PARTNERSHIP  :  See  Pueasikg.    6. 

1. Sheep-farming  a  TVade — Share  of  Deeeaeed  Partner  in 

Freehold*  purchased  hy  the  Firm^part  of  Sheep  Run,  to  he  Personal 
Eetate,"]  A  testator  bequeathed  certain  freehold  land  to  his  fi?e  sons,  as 
tenants  in  common,  and  also  his  sheep  to  be  divided  betvreen  them.  The 
sons  took  possession,  and  carried  on  the  business  of  sheep-fivmers  in  part- 
nership until  the  death  of  one  of  them  in  1866,  dividing  the  profits.  Thej 
also  purchased,  as  tenants  in  common,  other  land  adjoining  the  land  which 
had  been  bequeathed.  In  1863  they  purchased  freehold  land,  with  a 
depasturing  license  over  land  adjoining,  together  with  a  flock  of  sheep, 
In  1865  the^  purchased  15,000  acres  of  land  comprised  in  the  license,  and 
mortgaged  it  for  an  adranoe  of  £2,500.  SeJd,  that  the  share  of  the 
deceased  partner  in  the  devised  estate  descended  to  his  heir-at-law  ;  and 
that  his  share  in  the  real  estate  acquired  by  the  partnership  must  be  con- 
sidered as  personal  estate,  and  accounted  for  to  his  administratrix 
accordingly. 

Cameboh  v.  Cambbon  ...  ...  ...  ...  ...        24 

PERSONAL  ESTATE :  See  IvjuvonoK ;  Mobtoaob  ;  Pabtmbbship. 

PLEA — Action  for  Specific  Relief:    See  PLBADHra.    6. 

After-plea — Judgment  hg  default  recovered :     See    BVBPVSBIOV  OB 

AOTION. 

PLEADING- :  See  Cbown  Lands  ;  Soibb  Facias. 

1. Declaration  for  Land — Forfeiture — Departure."]    The  plaintiff 

declared  for  recovery  of  possession  of  land  in  a  Crown  grant,  alleging 
want  of  title  in  defendant.  Defendant  pleaded  tenancy,  claiming  under 
lease  granted  by  plaintiff.  Plaintiff  replied,  alleging  forfeiture  for  breach 
of  covenant  in  lease.  Defendant  demurred,  on  the  ground  (amongst 
others)  that  the  facta  alleged  did  not  amount  to  a  breach  of  covenant,  and 
were  not  inconsistent  with  the  fSact  that  the  forfeiture  (if  any)  had  been 
waived ;  and  contended,  further,  that  the  replication  involved  a  departure 
from  the  declaration.  Held,  that  the  replication  was  not  a  departure, 
and  that  the  demurrer  must  be  overruled. 

Tombs  v.  Gbioo     ...  ...  ...  ...  ...  ...        45 

2.  Setting  out  Title — Actual  Posseeeion — Reg.  Gen.  1856,  Rulee 

40,  41,  51,  56,  75,  76,  79,  80,  Construction  of— Wool  and  Oil  Securities 
Act,  1858,  sec.  1.]  It  is  not  necessary,  under  rule  76  (Reg.  G^n. 
1856),  in  an  action  founded  on  actual  possession,  to  set  out  in  the 
declaration  any  other  title  than  mere  possession;  and  that  rule, 
in  providing  that  when  a  party  shall  rely  on  a  deed,  contract,  or 
document  in  writing,  he  shall  set  it  out»  does  not  apply  to  his 
relying  on  it  at  the  trial,  but  in  pleading.  When  the  plaintiff, 
in  support  of  a  declaration  averring  that  he  was  in  the  lawful 
possession  of  sheep,  produced  a  security  gnuited  to  him  by  the  actual 
possessor  under  **  The  Wool  and  Oil  Securities  Act,  1858,"  it  was  held, 
that  although  under  rule  80  that  arerment  must  be  taken  to  mean 
"  actual  possession,  and  so  there  would  have  been  a  &tal  variance  between 
the  allegation  and  the  proof  but  for  the  Act  of  1858,  the  provision  of 
section  1  of  that  Act,  that  the  person  making  an  advance  "ehall  be 
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deemed  to  all  inienta  and  purposes  to  be  the  owner  thereof  and  in 
possession  of  the  same/'  made  the  secarity  tendered  in  eridence  proof  of 
the  "  actual "  possession  averred.  There  is  a  distinction  in  the  operation 
of  rule  76  between  cases  of  right  of  action  foanded  on  written  contracts 
and  others  founded  on  property.  The  defendante  tendered  evidence  for 
the  purpose  of  showing  that  the  plaintiffs  had  notice  at  the  date  of  their 
security  of  a  mortgage  on  the  same  sheep  ;  which  was  held  to  hare  been 
properly  rejected,  both  because  the  mortgage  had  not  been  proved,  and 
because  by  rule  79,  when  in  an  action  for  possession  or  conversion  of 
goods  a  defendant  shall  rely  upon  ownership  or  right  in  himself  or  a  third 
person,  he  shall  set  forth  specifically  the  facts  out  of  which  such  right 
shall  arise,  and  the  defendants  bad  not  set  forth  such  facts.  The  word 
"rely,"  in  rule  79,  has  a  different  meaning  from  the  same  word  in 
rule  76. 

Miles  akd  Othebs,  Appellants ;  Waitt  akd  Othebs,  Respondents        77 

8.  PLEADINGS — Declaration — Malicious  Prosecution — Procuring  Charges  to 
he  made — Offence  not  Indictable — Damages  less  than  40*. ;  Costs — '*  All 
Costs  whatever  "  under  Reg,  Oen.  1^7— Reg.  Gen.  (1856),  210,  223,  224.] 
In  an  action  for  malicious  prosecution,  the  declaration  stat-ed  that  the 
defendant  falsely  and  maliciously,  &c.,  procured  one  W.  I.  to  appear 
before  a  Justice  and  charge  the  plaintiff  with  having  been  guilty  of  au 
indictable  offence,  for  that  he  had  unlawfully  cut  and  rcmoTcd  a  quantity 
of  firewood  ;  and  falsely,  &c.,  caused  the  said  Justice  to  issue  a  summons 
in  a  form  for  an  indictable  offence,  &,c.  The  defendant  demurred  to  the 
declaration,  and  the  plaintiff  had  judgment  thereon.  On  an  assessment 
of  damages,  the  jury  gave  a  farthing  damages.  The  plaintiff  entered  up 
judgment  for  the  farthing  damages  and  the  costs.  The  defendant  brought 
error.  Held — 1.  That  (he  declaration  sufficiently  showed  that  the 
defendant  below  was  the  prosecutor  of  the  charge,  and  set  the  law 
in  motion.  2.  That  it  appeared  sufficiently  that  the  charge  was  false 
and  malicious.  3.  That  the  action  lay,  although  the  mat>ter  charged  did 
not  necessarily  allege  that  an  indictable  offence  had  been  committed  ; 
and,  4.  That  the  plaintiff  below,  in  the  absence  of  the  certificate,  or  a 
finding  by  the  jury  that  the  grievance  was  wilful  and  malicious,  was  not 
entitled  to  costs, — even  to  the  costs  of  the  demurrer,  under  rule  210  ; — 
as  rule  224  provides  that  when  there  are  issues  of  law  and  fact,  judgment 
is  not  to  be  entered  up  for  the  costs  of  the  demurrer  until  the  trial  of  the 
issues  in  fact ;  and  the  proviso  in  rule  167  deprives  a  plaintiff  of  all  co8t« 
"  whatever"  when  he  recovers  less  damages  than  408.,  without  a  certificate 
or  finding. 

Jones  t».  Obbell  [In  Error]  ...  ...  ...  ...        86 


Sheriff— Declaration  against,  for  selling   Ship  under  fl.  fa. 


against  one  Co-owner — Virtute  cvj'us.'}  A  Sheriff,  under  a  Ji.  fa. 
against  one  of  several  owners  of  a  ship,  can  sell  only  the 
execution  debtor's  interest  in  the  ship,  and  a  nominal  sale  by  him 
of  the  whole  ship  and  tackle  does  not  deprive  the  other  owners  of 
their  interest.  A  declaration  stated  that  S.  and  the  plaintiffs  were 
joint  owners  of  a  ship,  and  that  the  defendant,  as  Sheriff,  under  a 
writ  of  ^.  fa.  against  the  goods  of  S.,  seized  and  took  the  ship  and 
all  her  tackle,  &c. ;  that  it  was  thereupon  the  duty  of  the  defendant, 
as  Sheriff,  to  sell  S.'s  interest  in  the  ship,  tackle,  &c.,  and  no  more,  but 
that,  under  colour  of  the  writ,  he  wrongfully  sold  the  whole  of  the  ship, 
and  applied  the  proceeds  towards  satisfying  the  writ,  "  whereby  the  shares 
of  the  plaintiffs  were  lost,"  &c.  Plea  that  the  plaintiffs  were  not  regis- 
tered owners,  and  that  S.  was  actually  in  possession,  ffeldf  that  the 
declaration  was  bad,  for  not  showing  in  point  of  law  or  of  fact  that  the 
plaintiffs'  shares  were  lost  to  them ;  that  no  distinction  could  be  made  on 
the  declaration  between  the  ship  and  the  tackle,  &c. ;  and  that  the  plea 
did  not  help  the  declaration.  Qucere,  whether  a  plaintiff  can  invoke  the 
dontente  of  a  plea  to  which  he  has  demurred,  to  support  the  declaration. 

SuBELBK  Aurs  Stewabt  0.  SMITH  [In  Error]  ...  ...  ...      214 
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5.  PLEADING — Action  for  speeifie  relief— Plea  containing  facts  tending  to 
modify  Decree — Partnership — Dissolution — Accounts,']  A  plea  to  a  decla- 
ration for  specific  relief  may  be  good,  although  it  does  not  deny  or  confess 
and  avoid  all  the  material  allegations  in  the  declaration;  as  where  it 
admits  the  right  to  relief,  but  denies  some  of  the  alleged  facts,  and 
suggests  fresh  ones,  for  the  purpose  of  having  the  decree  modified.  Tlie 
validity  of  such  a  plea  is  not  to  be  tested  by  the  principles  applicable  to  a 
plea  in  an  action  at  common  law  in  England.  In  an  action  for  dissolution 
of  partnership  and  for  accounts,  where  the  plaintiff  in  the  declaration 
averred  that  the  plaintiff  and  defendants  were  to  have  equal  shares  of 
profitB,  and  that  the  defendants,  after  notice  of  intention  to  dissolve,  bad 
carried  on  the  business  on  their  own  account, — ^the  defendants  pleaded  a 
plea,  submitting  to  the  taking  of  accounts,  but  averring  that  by  the 
partnership  contract  they  were  to  be  entitled  to  interest  on  advances  of 
capital  made  to  the  plaintiff,  and  that  they  carried  on  the  business  after 
notice  only  for  the  purpose  of  winding  it  up.  Held,  on  appeal,  (support- 
ing the  judgment  on  demurrer  in  the  Court  below,)  that  the  plea  waa 
good. 

Smith,  Appellant;  Cubbis  Aim  Moobe,  Bespondents  ...      449 

PLEADING  IN  CRIMINAL  CASES  :  See  Indictment. 

PRACTICE  :  See  Amendment  ;  Costs  ;  Ebbob  ;  PuEADiNa ;  Maitdamub  ; 
Vabiancb. 

PRACTICE — Judgment  hy  Default :  See  Suspension  ov  Action. 

1,  Amendment — Variance — Special  finding  hg  Jury — Bules  153 

and  564,  Seg.  Oen.  1856.]  Plaintiff  below  brought  an  action  against  de- 
fendant below  for  £295  for  work  and  labour;  defendant  pleaded  that 
plaintiff's  claim  was  satisfied  by  J.  D.  T.  paying  to  the  plaintiff,  at  de- 
fendant's request,  on  24th  June,  1865,  £1,300,  under  an  agreement  dated 
25th  May,  1865,  between  plaintiff  and  J.  D.  T.  At  the  trial  it  waa  proved 
that  of  the  sum  of  £1,300  paid  to  plaintiff  on  24th  June,  £800  was  paid 
by  defendant  to  plaintiff  in  satisfaction  of  all  demands,  and  £500  by  J.D.T. 
to  plaintiff  under  the  agreement.  Defendant's  counsel  formally  asked  for 
leave  to  amend  plea  by  striking  out  the  words  "  under  an  agreement," 
&.C. ;  but  the  Judge,  with  Counsel's  assent,  instead  of  granting  the  amend- 
ment, acting  under  rule  153  (Reg.  Gen.  1856),  directed  the  jury  to  find 
the  facts  bearing  on  the  proposed  amendment.  The  jury  found  that  the 
sum  of  £800  was  paid  by  defendant  to  plaintiff  in  full  satisfaction  and 
discharge  of  all  demands  of  plaintiff.  A  rule  was  made  absolute  by  the 
Court  below  for  entering  up  judgment  for  defendant,  notwithstanding  a 
finding  for  plaintiff  on  the  issue.  On  appeal,  the  judgment  of  the  Court 
below  was  affirmed.  Queere,  Whether  the  Court  in  such  a  cose  has  not 
power  to  go  beyond  the  record,  and  look  at  the  evidence. 

Caton,  Appellant ;  Feabon,  Respondent  ...  ...  .„       108 

2. General  Judgment  had — Two  Counts — One  had,   and  ahan^ 

doned  in  error.']  In  an  action  for  injury  done  to  the  plaintiff  by  the  de- 
fendant's negligence  in  causing  and  continuing  an  obstruction  to  a  foot- 
path, there  were  two  counts  in  the  declaration.  There  was  a  general 
finding  of  damages,  and  the  judgment  entered  up  was  general.  On  error 
brought  by  the  defendant,  one  of  his  counts  was  abandoned  by  the  plain- 
tiff.    Seld,  that  the  general  judgment  could  not  be  supported  in  error. 

Macandbew  (Super.)  v.  Latham  [In  Error]   ...  ...  ...       113 

PRESUMPTION  Omnia  rite  esse  acta:  See  Pbison  Bbeach. 

PRISON  BB.EACR— Evidence  of— Legality  of  Custody— Presumption  of— 
Rehulling — Onus  of  Proof,]  An  escape  with  any  violence  from  lawful 
custody  is  a  "breach  of  prison"  at  common  law — although  no  prison- 
building  or  enclosure  be  actually  broken.  The  custody  of  a  prisoner  by 
a  gaoler  is  to  be  presumed  lawful  till  the  contrary  be  proved.  A  gaoler 
received  prisoners,  under  sentences  of  the  Supremo  Court,  and  sent  them 
to  work  out  of  the  prison ;  and  they  escaped,  after  using  tome  yioUnoe. 
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The  gaoler,  on  citMs-ezAminationy  said  he  believed  he  had  authoritj  from 
the  Superintendent  to  lend  prieonen  to  the  place  in  question  j  but  no  rule 
or  authority  to  do  so  was  produced,  and  it  wae  not  shown,  for  the  prose- 
cution, that  any  orders  had  been  made,  or  any  delegation  of  authority 
from  the  Governor  to  the  Superintendent,  under  "  The  Secondary  Pun- 
ishments Act,  1854."  Seld,  that  it  was  for  the  prisoners  to  prove  the 
illegality  of  the  imprisonment,  and  it  was  not  sufficient  to  throw  doubts 
upon  it. 

BbGIKA  e.  WlLLUKB,  &o.,  &o.  ...  ...  ...  ...       493 

PBIYILEGE:  SeeLmxiu 

PROCLAMATION :  8e0  Asks  Acts,  1. 

PBOTINOIAL  ACTS,  YaUdity  of:  See  Rati,  2. 

PUBLIC  INJURY !  See  Nuibavob. 

PUBLIC  RBSBRYBS  ACT,  1854 :  See  Ssabhoss. 

QUASHINa  CONYICTION:  SeeCovncnov, 

RATES. 

1. '  Sighwatf — DiHrict  Sighwaye  Act  (Wellington) — TlainHff^  in  Action 
for  Matee."]  Section  19  of  an  Act  of  the  Wellington  ProvinciafCouncil "  to 
amend  and  consolidate  the  Laws  relating  to  District  Highways,"  author- 
ized "  the  Board  "  to  appoint  a  Collector,  whose  duty  it  should  be  to  collect 
all  rates  imposed  under  the  Act.  Section  20  declared  that  all  rates  "  shall 
be  recoverable  by  summary  proceedings  at  the  suit  of  the  Collector." 
Failing  such  recovery,  certain  proceedings  were  authorized  to  be  taken  by 
the  Board.  Section  11  enacted  that  "  all  contracts,  appointments,  and 
other  matters  authorized  by  any  resolution  of  the  Board,  shall  be  entered 
into,  made,  and  done  by  the  Chairman,  on  behalf  of  the  Board,  and  shall 
thereupon  be  taken  to  be  the  acts  of  the  Board  ;  and  all  suits  or  other 
legal  proceedings  by  or  against  the  Board  shall  be  in  the  name  of  or 
against  the  Chairman  thereof."  Seld^  that  summaiy  proceedings  to 
recover  a  sum  claimed  as  a  rate  under  the  Act  were  improperly  brought 
in  the  name  of  the  Chairman  of  the  Board,  and  should  have  been  in  the 
name  of  the  Collector. 

STELUora,  Appellant ;  MoE WIN,  Respondent    ...  ...  ...        47 

2.  Under   Provincial   Improvement    Act — Validity    of — Act    ultra 

vires — Who  to  Sue — Appointment  of  Asseeeors,*]  By  "The  Blen- 
heim Improvement  Act,  1664,"  section  14,  a  Board  of  Works  was 
empowered,  by  writing  under  their  hands  to  appoint  one  or  more 
fit  persons  to  be  assessors  to  assess  lands.  By  section  16  any 
person  thinking  himself  aggrieved  by  the  assessment  is  empowered  to 
appeal  to  a  Biench  of  not  less  than  two  Justices,  to  be  summoned  on 
notice  by  the  Clerk  of  the  Rodent  Magistrate  or  Justices,  which  "  Court 
of  Appeal "  shall  order  the  assessment  to  be  altered  as  it  shall  deem 
necessary  ;  and  "  the  said  Court "  shall  have  power  to  order  the  costs  of 
the  appMd  to  be  paid.  Section  46  provides  that  the  Board  shall  sue  or 
be  sued  in  the  name  of  the  Clerk  or  any  member,  and  actions  shall  not 
discontinue  or  abate  by  the  death  or  removal  of  such  Clerk  or  member: 
Provided  that  the  Clerk  or  member  shall  not  be  personally  liable.  Three 
members  of  the  Board  appointed  the  two  others  to  be  assessors.  On  an 
appeal  to  a  Bench  of  Justices  under  section  16,  their  decision  was 
appealed  against,  and  the  appeal  in  the  Supreme  Court  was  removed  to 
the  Court  of  Appeal.  Held — 1.  Per  Gl-resson,  J.,  Chapman,  J.,  and 
Moore,  J.,  (Johnston,  J.,  dieseniiente,  and  Richmond,  J.,  dvbiitmte),  that 
the  rate  was  bad  on  account  of  the  appointment  by  the  Board  of  two  of 
their  number  to  be  assessors.  2.  J^er  Johnston,  J.,  Gresson,  J.,  and 
Richmond,  J.,  that  the  16th  section  of  the  Blenheim  Improvement  Act 
was  ultra  viree,  as  attempting  to  set  up  a  new  tribunal  of  civil  judicature 
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inoonfliBtently  with  the  proTisions  of  the  Constitatioii  Act,  section  19, 
subsection  2,  and  **  The  Proylncial  Councils  Powers  Act,  1856."  3.  ^er 
Johnston,  J.,  and  Richmond,  J.,  that  the  46th  section  was  ultra  vires,  as 
altering  the  practice  of  the  Supreme  Court  (Chapman,  J.,  thinking  its 
provisions  separable,  and  the  former  part  thereof  yalid). 

Snrci^B,  Appellant ;  Bag^e,  Bespondent.        ...  ...  ...        50 

KATES,  WATER :  See  OoifTEAOT,  2 ;  Watee  Rate. 

REALTY,  Execution  against :  See  New  Zealaio)  Comfaitt's  Laitd  Claiv- 

AKT8  OSDnrANOE. 

REGISTRAR,  Duty  of,  under  Convejancing  Ordinance :  See  MoBTOAas,  1. 
REPEAL  AND  REVIYAL  OF  ACT :  See  Asms  Acts,  2. 
RESERVES,  PUBLIC,  ACT,  1854:  iSee  Seabhobe. 

CROWN :  See  Ceown  Lands. 

RIVER,  Public  Navigable :  See  Ntjibakoe. 
ROYAL  INSTRUCTIONS  :  See  Cbown  Lands. 
RULES  OF  COURT  :   See  ante,  p.  xxi. 

SCIRE  FACIAS  :  See  Cbown  Lands. 

SEARCH|FORILOST  DOCUMENT :  See  Evidence,  1. 

SEASHORE — Siffht  of  unloading  Goods  between  Migh  and  Low  Water- 
mark—Mights  of  Crown  and  JPublic^"  The  Public  Reserves  Act,  1854," 
sees.  1,  3,  4,  5, 6 — Toll,  thorough  and  traverse. — The  Ca««»  of  Blundell  r. 
Catterall  (5  B.  <f-  AL  268) ;  The  AttomeyOeneral  o.  Burridge  ;  The 
same  v.  Parmeter  (10  Price  850,  878)  ;  and  Parmeter  v.  The  Attorney- 
General,  in  Error  (10 Price  312,  reviewed).']  There  is  no  general  common- 
law  right  for  all  subjects  of  the  Crown  to  load  and  unload  goods  upon 
land  between  high  and  low  water-mark.  Under  "  The  Public  Reserves 
Act,  1854 " — which  (by  sec.  2)  empowered  the  Governor  to  grant  land 
between  high  and  low  water-mark  to  the  Superintendent  of  any  Province 
and  his  successors,  on  such  terms  as  he  may  think  fit,  and  enact«  that  the 
Superintendent  shall  (sec.  5)  hold  the  lands  so  vested  in  him  for  the 
public  uses  of  the  Province,  and  may  dispose  of  them  as  if  absolutely 
vested  in  him, — the  Governor  granted  a  certain  piece  of  land  reaching 
to  low  water-mark,  to  the  Superintendent  of  the  Province  of  Canterbury  ; 
and  the  Provincial  Council,  by  an  Ordinance  called  "  Tlie  Timaru  Landing 
Ordinance,"  enacted  that  tolls,  rates,  &c.,  to  be  appointed  by  the  Super- 
intendent, &c.,  should  be  levied  for  landing  of  goods  on  the  said  land,  and 
that  the  Superintendent,  &c.,  should  have  power  to  lease  the  same.  Tolls 
were  so  appointed,  and  leased  to  the  plaintiff.  Held,  that  the  plaintiff 
might  recover  such  tolls,  the  grant  not  being  bad  as  derogating  from  any 
previously  existing  right  of  the  public ;  that  the  Provincial  Ordinance 
was  not  ultra  vires ;  and  that  the  toll  was  not  toll  thorough,  but  in  nature 
ofgtoU  traverse.  Semble,  that  the  Ordinance  might  be  valid  in  respect  of 
the^fM  jfublicam  as  well  as  iho  jus  privatum  of  the  Crown. 
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SHEEP:  iS'«<?  MoBTOAGE,  2. 

SHEEP-FARMING  TRADE  :  See  Pabtnebship,  1. 

SHERIFF,  Action  against  for  selling  Ship  under  Jt.  fa.  against  one  Owner : 
See  Pleading  ;  and  New  Zealand  Company's  Land  Claimants  Obdi- 

NANCE. 

SPECIFIC  PERFORMANCE :  See  Contbact,  4. 

RELIEF :  See  Pleading,  6. 
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STAMP  DUTIES. 

1. Acts,  1866,  1867—  Caneellation^Evidence—AdmUsibilitif 

— :1867,  M.  5,  9 — 1866,  .*.  17.]  Au  agreement  bearing  a  proper  adhesiTe 
stamp,  but  cancelled  bj  one  party  onlj,  is  not  admissible  in  eridenoe  (Act 
1867,  8.  9)  ;  and  a  person  using  it  is  subject  to  a  penalty  of  £10,  under 
the  Act  of  1866,  s.  17,  and  the  Act  of  1867,  s.  6.  The  agreement 
may  howerer  be  received  in  evidence  under  sections  36  and  87  or  the  Act 
of  1866,  on  the  condition  therein  mentioned  being  performed^  But  the 
person  offering  the  agreement  in  evidence  must  pay,  not  only  the  penalty 
of  £10,  but  also  the  duty  of  Is. ;  because,  by  the  9th  section  of  the  Act 
of  1867,  in  the  absence  of  proper  cancellation,  the  stamp  is  to  be  of  no 
avail: 

Fox,  Appellant ;  HoLSTES,  Respondent  ...  ...  ...       167 

2. Bill  originally  unstamped — Stamp  Act  1866,  ss.  14,  16,  17, 

30,  31,  37,  and  4Z—Cancel(aNon.J  Although  "The  Stamp  Duties  Act, 
1866,"  section  14,  makes  it  penal  to  sign,  issue,  or  accept  a  bill  of  exchange 
without  tlie  same  being  stamped,  a  bill  sued  upon  by  an  indorsee,  vrhich 
when  produced  at  a  trial  was  duly  stamped,  is  not  invalid  because  it  was 
proved  to  liavo  been  unstamped  at  tlie  time  of  the  drawing  and  accept- 
ance, nor  is  it  inadmissible  in  evidence  under  section  30.  The  Stamp  Act 
does  not  proliibit  parties  from  stamping  a  bill  after  it  has  been  made,  &c., 
although  the  sections  which  empower  the  Commissioners  and  Officers  of 
the  Court  to  stamp  documents  after  their  execution  do  not  apply  to  bills 
of  exchange,  and  thet/  are  expressly  prohibited  by  section  43  from  stamping 
notes  or  cheques  after  execution.  The  16th  section,  which  permits  holders 
of  certain  documents,  including  bills  of  exchange,  to  affix  an  adhesive 
stamp,  does  not  apply  merely  to  holders  of  foreign  bills,  who,  by  section 
25,  are  directed  to  affix  adhesive  stamps  before  presentation  for  payment. 
An  insufficient  cancellation  of  a  stamp  under  section  17  involves  no  other 
consequence  than  the  penalty. 

Ti|£  BAifK  OF  AUSTBAI.ASIA  «.  Bkid  Aim  Otbebs  ...  ...         94 

STATUTE,  Construction  of :  See  Abms  Act,  2 ;  Cbown  Laitos. 

SUPERINTENDENT,  Powers  of:  See  CoJirrR^crr, 

SURVEYORS,  Custom  of:   iS^w  Contsact,  4. 

SUSPENSION  OF  ACTION  by  taking  Bill— Merger— MoHgage  hg  one 
of  two  Co-contractors — After-plea  of  judgment  recovered — Practice  — 
Judgment  hg  default  —  Order  for,  and  entering  up,  judgment,  R.  G. 
1856,  r.  308 — Operation  of  judgment  hg  default  against  one  of  several 
Co-contractors. "]  The  declaration  against  J.  and  T.  was  for  £1,426,  on 
money  counts.  T.  did  not  appear  or  plead.  J.  pleaded,  in  bar  of  the 
further  maintenance  of  the  action,  that  he  and  T.  carried  on  business  aa 
sheepowners,  and  incurred  the  debt  as  partners  ;  that  the  partnership  was 
dissolved  on  the  22nd  June,  1870 ;  that  by  deed  of  22nd  June,  T. 
covenanted  with  J.  to  discharge  the  partnership  debt  to  the  plaintiffs, 
of  which  the  plaintiffs  had  notice ;  that  aft«r  the  commencement  (on 
the  2nd  July)  of  this  action,  which  was  for  the  whole  partnership 
debt,  the  plaintiffs  caused  T.  to  be  arrested  on  mesne  process  ;  that 
before  the  commencement  of  the  action,  the  defendant?,  in  the  onlinary 
course  of  business,  had  delivered  wool  to  the  plaintiffs,  of  the  value  of 
£500,  to  be  sold  by  them  for  the  benefit  of  the  defendants,  and  to 
be  accounted  for ;  tliat  on  the  8th  July,  after  action  brought,  the  plaintiffs 
and  T.  agreed  tliat  plaintiffs  should  dispose  of  the  wool,  and  apply  the 
proceeds  in  part  satisfaction  of  their  claim,  and  give  the  defendants  credit 
therefor,  and  take  the  wool  at  £426  till  the  result  of  the  sales  should  be 
known,  and  that  the  plaintiffs  should  take  the  acceptances  of  T.  for  £1,000, 
the  alleged  balance,  and  stay  all  further  proceedings  in  the  action  against 
T.  The  plea  tlien  averred  that  T.,  in  order  to  satisfy  the  claims,  gave, 
and  the  plaintiffs  received,  certain  bills  of  exchange  in  payment  of  the  sum 
of  £l,O0C)  i  and  that  T.,  by  way  of  collateral  security,  conveyed  to  the 
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plaintiffB,  bj  deed  of  8th  Julj,  all  his  real  and  personal  property,  with 
an  exception.  At  the  trial,  the  jury  found  that  the  plaintiffs  did  not 
agree  to  stay  the  proceedings,  and  that  T.  gave  and  the  plaintiffs  received 
tlie  bills  for  £1,000,  but  not  in  payment.  The  deed  of  mortgage,  pro- 
fessing to  be  by  way  of  collateral  security,  recited  the  arrest  of  i?.,  and 
that  the  plaintiffs  agreed  to  release  him  on  his  executing  the  assignment, 
and  that  it  was  to  be  security  for  any  sum  which  might  be  found  due. 
Immediately  before  the  trial,  the  plaintiffs  obtained  an  order  from  a 
Judge,  for  judgment  by  default  against  T. ;  but  the  judgment  was  not 
formally  entered  up.  J.'s  counsel  asked  leave  to  plead  the  judgment  re- 
covered  against  T.  as  an  afler-plea,  but  was  refused.  It  was  argued  in 
the  Court,  but  the  point  was  afterwards  abandoned ,  that  the  plea  and  facts 
amounted  to  a  defence  by  way  of  accord  and  satisfaction.  Seld — 1.  That 
the  right  of  action  against  the  defendants  was  not,  by  the  fact  of  the 
plaintiffs  taking  the  bills,  suspended  till  they  should  have  proved  unpro- 
ductive because  they  were  not  taken  in  payment.  2.  That  there  was  no 
merger  of  the  simple  contract  debt  in  the  deed  of  assignment ;  a  mortgage 
by  one  of  two  persons  jointly  indebted  to  the  mortgagee  not  giving 
a  co-extensive  remedy.  3.  That  the  Judge  below  rightly  refused  leave 
to  plead  an  after-plea  of  judgment  recovered ;  and  that  such  plea 
could  not  have  been  proved,  the  judgment  not  having  been  entered  up. 
A  minute  by  the  Judge  indorsed  on  an  affidavit,  giving  leave  to 
enter  up  judgment,  even  though  followed  by  an  entry  in  the  Regis- 
trar's book,  is  only  a  recorded  direction  under  Keg.  Ghen.,  r.  308,  and 
does  not  constitute  a  judgment.  Semhle,  that  there  is  no  authority  for 
saying  that,  in  an  action  against  two  co-contractors,  a  judgment  by 
default  against  one,  ip90  facto  operates  as  a  bar  against  carrying  on  the 
action  to  judgment  against  the  other  co-contractor. 
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TIMARTJ  LANDING  ORDINANCE :  See  Seashore. 

TOLL:  See  New  Zbaxand  Comfaxt'b  Laitd  Claimants  Obdinakce. 

TRADE  IN  SHEEP :  See  Pabtnebship. 

ULTRA   VIRES:      See   Distbict    Covbt;    New   Zealand   Company's  Land 
Claimants  Obdinance  ;  and  Rates,  2. 

UNLOADING  <K)ODS  ON  SHORE :     See  Seashobe. 

VARIANCE:  SeeV^ikcmcK,  1. 
VIRTUTB  CUJUS :  See  Pleading,  4. 
VOLUNTEERS  :  See  Labcent,  2. 

WAIVER  OF  FORFEITURE  :  See  Lease. 

WARDEN'S  (GOLD  FIELDS)  COURT— JWeeiwtf .-  See  Evidenoe,  2. 

WASTE  LANDS :  See  Mandamus. 

WATER  RATE — Construction  of  Act — Conditions  precedent  to  levying  Rate.'] 
The  Dunedin  Waterworks  Act  (Local  and  Personal)  provides,  by  section 
86,  that  the  Company  shall  lay  the  necessary  service  pipes  and  stopcocks 
from  the  main  pipe  to  the  building  line  of  the  street  opposite  all  mes- 
suages ;  and  immediately  on  such  pipe  being  laid  and  notice  given,  the 
occupiers,  &c.,  shall  be  liable  to  rates.  Held^  that  the  Company  must  lay 
the  service  pipe  and  stopcock  from  the  main  pipe  to  the  builditig  line,  as 
well  as  the  main  pipe,  before  it  can  charge  the  occupier  with  the  rates. 

The  Ditnedin  Watebwobks  Co.  v.  Dbummond  ...  ...      899 

WELLINGTON  DISTRICT  HIGHWAYS  ACT :  See  Rate. 
PATENT  SLIP  ACTS :  See  Contbaot,  8. 
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WILL. 

1. Devise  of  Mortgaged  Realfg — Mortgage  DehtpagahU  out  of  Person' 

alfg^l7  and  18  Vict.  c.  113  (Locke  King*8  Act).]  As  the  17  and  18  Vict, 
c.  118  (adopted  bj  "The  English  Act*  Act,  1855"),  is  in  force  in  the 
Colony,  and  the  English  amending  Statute,  30  and  31  Vict.  c.  69,  is  not 
in  force,  a  general  direction  bj  a  testator  to  pay  debts  out  of  personalty  is 
sufficient  to  prerent  a  mortgage  debt  from  being  payable  out  of  the  mort- 
gaged land  under  the  former  Act.  A  testator  devised  a  hotel  and  pre* 
mises  to  trustees  on  trust  to  permit  his  wife  to  use  them  for  life,  "  she 
paying  up  any  instalments  or  other  charge  thereon  which  may  be  unpaid, 
and  which  may  become  due  during  her  life,"  and  after  her  death  to  his 
eldest  daughter  in  fee.  He  also  bequeathed  the  residue  of  his  personalty 
to  the  same  trustees  on  trust  to  convert,  and  after  payment  out  of  the 
proceeds  of  just  debts,  and  funeral  and  testamentary  charges,  if  sufficient 
for  that  purpose,  to  discharge  the  residue  of  the  purchase  money  on  the 
hotel,  on  trust  for  other  daughters.  At  the  date  of  the  will,  the  hotel 
property  was  mortgaged  to  a  Building  Society  for  securing  principal  and 
int-erest  payable  by  monthly  instalments.  After  the  date  of  the  will,  the 
testator  paid  off  the  Building  Society's  mortgage,  but  afterwards  mort- 
gaged the  property  to  a  Loan  Company.  At  the  testator's  death,  the 
principal  was  due  to  the  Loan  Compant,  but  there  was  no  other  charge 
on  the  hotel  property.  Jffeldf  that,  as  between  the  deyisee  for  life  and  the 
residuary  legatees,  the  devised  property  was  exonerated  from  the  mort- 
gage debt. 

ToxWABD  AND  Othebs  (Trustees,  &c.)  v.  MiirrFiB  and  Othsbs...       273 

2.  Act  1  and  2  Vict,  e.  26,  *.  23— 5^«?f/Ic  Bequest  of  Leasehold- 
Freehold  acquired  afterwards — Application  of  Act — Ademption."]  J.  M. 
by  his  will  bequeathed  all  his  leasehold  property,  situate  at,  &c.,  to  his 
daughter  J.  H.,  wife  of  J.  G-.  H.  He  afterwards  purchased  the  rerersion 
in  fee  of  the  property,  and  subsequently  devised  it  to  J.  G-.  H.,  his  son-in- 
law,  with  a  purchasing  clause.  At  the  testator's  death,  J.  Q-.  H.  had  not 
exercised  the  option  to  purchase.  Held^  that  the  bequest  to  J.  H.,  his 
daughter,  was  not  adeemed  by  the  subsequent  purchase,  and  that  the 
case  came  within  the  provision  of  the  23rd  section  of  the  Wills  Act,  1 
Vict.  c.  26,  and  that  the  freehold  passed  to  J.  H.,  subject  to  be  divested 
on  the  exercise  by  her  husband  ox  his  right  to  purchase. 

MiNTTIB  AND   OtHEBS  V,   HaLL  ...  ...  ...  ...         421 

WITNESS  ABSENT  FROM  COLONY :  See  Ettdkncb,  3. 
WOOL  AND  OIL  SECURITIES  ACT:  See  Plbadino,  2. 
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